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YPEJHNYKHN YBOIJHNK

[IpaBHnu daxynrer YHuBepsutera y bamwoj Jlymm u MehynaponHsa karegpa 3a 61oeTuxy,
y mapTHepcTBy ca [IpaBHuM daxynreToM YHuBepsutera y beorpamy, IHCTUTYTOM 3a yIOpeRHO
npaso u3 beorpana, Lentpom 3a 6uoetnuke crynuje u3 beorpana u YupyxemweM npaBHMKa 3a
MeIVIMHCKO 1 3ApaBcTBeHO NpaBo Cpbuje, a mox nmoxposutebcTBoM VHCTUTYIHje [Ipencjen-
Huka Penry6muke Cpricke 1 MUHMCTapCTBa 32 HAYYHOTEXHOJIOLIKY PasBoj U BUCOKO 06pasoBame
Penry6nuke Cpricke i oBe rofuHe, 17. Maja opraHusoBao je 3a fomahy u MehyHapopHy Hayuny u
CTPYYHY jaBHOCT 3Ha4ajaH 1 Beh TpaMIMOHaIaH, YeTBPTH MeyHapoHI HayqHY CKYII,,}3a30B1
U TIepCIIeKTHBe pa3Boja npaBHuX cuctema y XXI Bujexy*

OBako IMPOKO IOCTAaB/beHA TeMa CKYIIa 00YXBaTIIIA je IPe3eHTOBabE MCTPAXKUBAIbA
ydecHuKa 13 Beher 6poja y>K1x mpaBHYUX 00/1acTH, KA0 IITO Cy: IPaBo ¥ OMOETUKA, IPaBO U
IUTMTanu3alyja, MpaBHM aCIeKTH 3alITUTe XIBOTHE CPEfIHe, IPaBO U 3[IpaBIbe, aKTyenHN Mehy-
HapOoJHO-IIPaBHM OfHOCH, IIPaBHM M3a30BM IIpOIleca eBPOIICKUX MHTETpaluja, pepopma jaBHe
ympase, 6opba mpoTHUB KOPYIILUje, IPaBo 1 (GpUHAHCH]e, IPABO U TPXKUILHA IPUBPEA, IPABO
1 MUTPaIyje, COIMOMIOMIKY aCTIEKTH pa3Boja IPaBHIX CHCTEMa, TPaBO ¥ KIbVKEBHOCT, I IPyTe.

3Havaj cKyma ImpenosHaino je 112 ydecHnka us 16 apxasa. Hay4yne cecuje mapanemso cy
ce OfIBUjajie Y>KMBO 11 eIeKTPOHCKY Ha Ja/bUHY, Te CY 1 0Be TofyiHe foMahu y4ecHNIN pesynTare
CBOJMX UCTpaXKMBamba PasMUjeHNIN ca yIeCHUIIMMA U3 cycjenHux npxasa (Cpbuje, XpBaTcke,
Hpue Tope, CjeBepre MaxkenoHnuje) 1 apkasa unocrpanctsa (Vramuje, [lomcxke, Pycuje, Ayctpuje,
Mabapcke, Ipysuje, CAJl, Cnoauxke, bpasuna, Xonanauje u [lopryrana).

ws opranmsaropa ckyma 610 je cTBapame OIITHMAIHe aKafieMcKe aTMocdepe 3a pasMje-
Hy 1 ynopehusame pesynrara ucTpaxuBama foMahux yuecHNKa ca pe3ynTaTuMa MCTPaXUBamba
y4ecHMKa M3 MHOCTPAHCTBA O TeMaMa Koje aKTyelHe APYLITBeHe MojaBe pedIeKTyjy Ha CKOpo
CBe 00/1acTy IpaBa.

TaxBa pajHa aTMocdepa uswenpunia je 300pHIK pafoBa Kojy Hay4HOj i CTPYYHO] jaBHO-
cTu HyAu 55 pedepara objaB/beHa y ABa TOMa, PyIICaHa 110 CPOAHUM rpaHaMa mpasa. [lopen
YNIbeHMUIIe 1A Ce Ha OBOTOAMIIIbEM HAYYHOM CKYIIy CYCpeo BeUKM 6poj KBalTUTeTHUX foMahux
U VHOCTPaHUX HAayYHUX MMeHa, 300PHIK pajioBa Pe3y/ITaT je HAOpPHOT 1 HeceOMYHOT paja ya-
HOBa OPTaHM3aLMOHOT 0X00pa U ceKpeTapujaTa Ha IbeTOBOM TeXHIYKOM ypehyBamy, Te bIxoBe
mobpe capajimbe ca oMahiyM ¥ MHOCTPAHUM PelieH3eHTIMA duje CY CyrecTHje yUuHmIe 6obuma
npucturie pedepare. Hayanu ckym je off oBe TOMHE KOJ PeCOPHOT MUHICTAapCTBa ¥ Pemrybmumn
Cprickoj xaTeropycaH 1 Knacu@ukoBaH kao MelyyHapopHu Hay4HM CKYII IIpBe KaTeropuje.

['1aBHY U OTOBOPHY ypeRHUK 360pHIKa
Ypenuut 360pHnKa
Bama Jlyka, 20. fenembap 2024. ronnze
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UREDNICKI UVODNIK

Pravni fakultet Univerziteta u Banjoj Luci i Medunarodna katedra za bioetiku, u partnerstvu
sa Pravnim fakultetom Univerziteta u Beogradu, Institutom za uporedno pravo iz Beograda, Cen-
trom za bioeticke studije iz Beograda i UdruZenjem pravnika za medicinsko i zdravstveno pravo
Srbije, a pod pokroviteljstvom Institucije Predsjednika Republike Srpske i Ministarstva za nau¢-
notehnologki razvoj i visoko obrazovanje Republike Srpske i ove godine, 17. maja organizovao je
za domacu i medunarodnu nauc¢nu i struénu javnost znacajan i ve¢ tradicionalan, ¢etvrti naucni
skup ,,Jzazovi i perspektive razvoja pravnih sistema u XXI vijeku.

Ovako $iroko postavljena tema skupa obuhvatila je prezentovanje istraZivanja uc¢esnika iz
veceg broja uzih pravnih oblasti, kao $to su: pravo i bioetika, pravo i digitalizacija, pravni aspekti
zastite Zivotne sredine, pravo i zdravlje, aktuelni medunarodno-pravni odnosi, pravni izazovi pro-
cesa evropskih integracija, reforma javne uprave, borba protiv korupcije, pravo i finansije, pravo i
trzi$na privreda, pravo i migracije, socioloski aspekti razvoja pravnih sistema, pravo i knjizevnost,
idruge.

Znacaj skupa prepoznalo je 112 ucesnika iz 16 drzava. Nau¢ne sesije paralelno su se odvijale
uZivo i elektronski na daljinu, te su i ove godine domaci i ucesnici iz susjednih drzava (Republika
Srbije, Hrvatske, Crne Gore, Sjeverne Makedonije) rezultate svojih istraZivanja razmijenili sa uce-
snicima iz drzava inostranstva (Italije, Poljske, Rusije, Austrije, Madarske, Gruzije, SAD, Slovacke,
Brazila, Holandije i Portugala).

Cilj organizatora skupa bio je stvaranje optimalne akademske atmosfere za razmjenu i
uporedivanje rezultata istrazivanja domacih ucesnika sa rezultatima istraZivanja ucesnika iz ino-
stranstva o temama koje aktuelne drustvene pojave reflektuju na skoro sve oblasti prava.

Takva radna atmosfera iznjedrila je Zbornik radova, koji nau¢noj i stru¢noj javnosti nudi
55 referata objavljena u dva toma, grupisana po srodnim granama prava. Pored ¢injenice da se na
ovogodi$njem nau¢nom skupu susreo veliki broj kvalitetnih domacih i inostranih nau¢nih imena,
Zbornik rada rezultat je napornog i nesebi¢nog rada ¢lanova organizacionog odbora i sekreta-
rijata na njegovom tehnickom uredivanju, te njihove dobre saradnje sa domacim i inostranim
recenzentima ¢ije su sugestije u¢inile boljima pristigle referate. Nau¢ni skup je od ove godine kod
resornog ministarstva u Republici Srpskoj klasifikovan i kategorisan kao Medunarodni nau¢ni
skup prve kategorije.

Glavni i odgovorni urednik Zbornika
Urednici Zbornika
Banja Luka, 20. decembar 2024. godine
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EDITORIAL INTRODUCTION

The Faculty of Law of the University of Banja Luka and the International Department of
Bioethics, in partnership with the Faculty of Law of the University of Belgrade, the Institute for
Comparative Law from Belgrade, the Center for Bioethical Studies from Belgrade and the Associa-
tion of Lawyers for Medical and Health Law of Serbia, under the auspices of the Institution of the
President of the Republic of Srpska and the Ministry for Scientific and Technological Development
and Higher Education of the Republic of Srpska organized, on May 17th this year, a significant
and already traditional fourth scientific conference titled “Challenges and Perspectives of Legal
System Development in the 21st Century” for the domestic and international scientific and pro-
fessional public.

This broadly framed theme of the conference covered the presentation of research from
participants in a number of specific legal fields, such as: law and bioethics, law and digitization,
legal aspects of environmental protection, law and health, current international legal relations, legal
challenges in the process of European integration, public administration reform, the fight against
corruption, law and finance, law and market economy, law and migration, sociological aspects of
the development of legal systems, law and literature, and others.

The importance of the meeting was recognized by 112 participants from 16 states. The sci-
entific sessions were held both in-person and electronically, allowing domestic participants and
those from neighboring countries (Republic of Serbia, Croatia, Montenegro, North Macedonia) to
exchange research results with participants from foreign countries (Italy, Poland, Russia, Austria,
Hungary, Georgia, USA, Slovakia, Brasil, Netherlands and Portugal).

The aim of the conference organizers was to create an optimal academic atmosphere for
exchanging and comparing the research results of domestic participants with those of foreign
participants on topics that reflect contemporary societal phenomena across almost all areas of law.

Such a working atmosphere resulted in the publication of the Proceedings, which offers the
scientific and professional public 55 papers published in two volumes, grouped by related branch-
es of law. In addition to the fact that a large number of high-quality domestic and international
scientific figures participated in this year’s conference, the Proceedings is the result of the hard
and selfless work of the members of the organizing committee and the secretariat in its technical
editing, as well as their good cooperation with domestic and foreign reviewers, whose suggestions
improved the submitted papers.

The Scientific Conference from this year has been categorised and classified by the relevant
ministry of the Republic of Srpska as an International Scientific Conference of the First Category.

Editor-in-Chief of the Proceedings
Editors of the Proceedings
In Banja Luka, 20th of December 2024
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Summary: The One Health approach emphasizes the interconnectedness and interdependence between
human, animal, and environmental health. It represents an integrated and unifying approach that
aims to sustainably balance and optimize the health of people, animals, and ecosystems. This concept,
introduced at the beginning of the 2000s, has gained prominence over the past decade, particularly
following the outbreak of the COVID-19 pandemic.

The relevance of the One Health approach is particularly evident in the prevention of zoonotic dis-
eases—infectious diseases that are transmissible between vertebrates and humans. The COVID-19
pandemic, widely believed to have originated from zoonotic sources, has underscored the critical
need for collaborative and interdisciplinary strategies in preventing and controlling such diseases.
However, the application of the One Health approach in managing zoonotic diseases does not nec-
essarily mean respecting the moral status of animals, and mutual benefit of such measures is not
always evident (these measures are consistent with the anthropocentric approach and instrumental
treatment of animals). Nevertheless, the One Health concept can be interpreted through a broader
ethical lens, emphasizing the need to acknowledge and respect the intrinsic moral value of non-human
animals and the environment. This paper deals with the place of the One Health approach within
the framework of global health law and its integration into national strategies. Special attention will
be paid to the application of the One Health concept in the draft of the Pandemic Treaty developed
by WHO. The paper will also consider the possibility of incorporating the concept of One Health in
the legal system of Bosnia and Herzegovina (its entities: the Republic of Srpska and the Federation
of Bosnia and Herzegovina).
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1. INTRODUCTION: HISTORICAL DEVELOPMENT
OF THE ONE HEALTH APPROACH

Emerging global challenges faced by humankind highlight the interdependence of human,
animal, and environmental health, indicating that discipline-specific, local-level approaches are
insufficient to address the growing complexity of contemporary health issues.? These challenges
are particularly associated with global health crises caused by pandemics on a global scale. The
COVID-19 pandemic “not only exposed the fragility of global preparedness and response to public
health emergence, but also illustrated the fragmentation and gaps of research and development
ecosystem’.’

The One Health concept represents an integrated and unifying approach to health that
aims to sustainably balance and optimize the health of humans, animals, and ecosystems.* This
holistic framework transcends anthropocentrism®, recognizing the intricate interconnections
between the health of humans, domestic and wild animals, plants, and the broader environment,
aiming to achieve optimal health outcomes for all these interconnected entities in alignment with
the principles of sustainable development. The One Health approach is founded on several key
principles, including interdisciplinary collaboration, systems thinking, and a strong commitment
to sustainability.5

The One Health approach promotes multidisciplinary collaboration among physicians,
veterinarians, environmental scientists, public health professionals, wildlife experts, as well spe-
cialists from other disciplines, such as medical ethics, bioethics, and law (given the importance
of an appropriate legal framework for the effective implementation of the One Health concept).
Through a multisectoral and transdisciplinary approach, it enhances the monitoring and control
of public health threats, facilitating a deeper understanding of zoonotic diseases (those diseases or
infections that can be reciprocally transmitted between vertebrates and humans), and advancing

2 Joana C. Prata, Ana Isabel Ribeiro, Teresa Rocha-Santos, “An Introduction to the Concept of One Health”. In One
Health Integrated Approach to 21st Century Challenges to Health, eds. Joana C. Prata, Ana Isabel Ribeiro, Teresa
Rocha-Santos (Elsevier, 2022), 1.
3 Chen, Jin, Jian He, and Robert Bergquist, “Challenges and response to pandemics as seen in a One Health perspec-
tive”. Science in One Health 1 (2022): 100010, 1.
4 In2022, the One Health High-Level Expert Panel (OHHLEP), an expert group consisting of 24 experts from 26 coun-
tries which coordinate collaboration among the “Quadripartite” members—the World Health Organization (WHO),
the World Organisation for Animal Health (WOAH), the Food and Agriculture Organization of the United Nations
(FAO), and the United Nations Environment Programme (UNEP)—presented a definition of One Health which states:
“One Health is an integrated, unifying approach that aims to sustainably balance and optimize the health of people,
animals and ecosystems”. (Thomas C. Mettenleiter, et al., “The one health high-level expert panel (OHHLEP)”, One
Health Outlook 5.1 (2023), 3). Available at: https:/link.springer.com/content/pdf/10.1186/s42522-023-00085-2.pdf
(Accessed: 17.09.2024)
s Prata, Ribeiro, Rocha-Santos, “An Introduction to the Concept of One Health”, 1. Anthropocentrism, as a tradi-
tionally dominant value theory, “confers intrinsic value on human beings and regards all other things, including other
forms oflife, as being only instrumentally valuable, i.e., valuable only to the extent that they are means or instruments
which may serve human beings”. (Baird J. Callicott, “Non-Anthropocentric Value Theory and Environmental Ethics”,
American Philosophical Quarterly 21(4) (1984), 299.
6 Abdifetah Mohamed, “The synergies between international health regulations and One Health in safeguarding
global health security”, Science in One Health 3 (2024): 100078.
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optimal health outcomes.” The need for such a holistic strategy is becoming increasingly evident,
as it is estimated that approximately 75% of emerging infectious diseases are of zoonotic origin.?

The One Health approach, first introduced in the early 2000s, has gained significant promi-
nence over the past decade, particularly following the outbreak of the COVID-19 pandemic (which
is widely believed to have originated from zoonotic sources)’. However, the concept of One Health
has deeper historical roots, tracing back to the late nineteenth century, a period marked by pioneer-
ing advancements in microbiology led by Louis Pasteur and Robert Koch, while Rudolph Virchow
and Sir William Osler were establishing the basis of modern medical education and practice.'® Vir-
chow, a pivotal figure in human medicine and the founder of cellular pathology, and Osler, a leading
authority in medical education in the late nineteenth and early twentieth centuries, both fostered
collaborative relationships that linked human and veterinary medicine." In developing the rabies
vaccine, Louis Pasteur also bridged the gap between animal and human health, embodying the
One Health approach. Beginning his rabies research in 1880, Pasteur aimed to prevent a disease
ravaging Europe, building on his earlier work with a Fowl Cholera vaccine. By 1894, he showed
that an attenuated virus, weakened through repeated passage in rabbits, could effectively protect
dogs from rabies. Pasteur then advanced to post-exposure vaccination in humans, setting the stage
for modern rabies prevention in both animals and humans."

Robert Koch, a physician and bacteriologist, also adopted a holistic approach to infectious
diseases, not distinguishing between those affecting humans and animals. His early experiences
caring for livestock and his later work as a family physician, maintaining laboratory animals at his
own expense, underscored his integrated perspective on disease. Although denied the opportunity
to study under Rudolph Virchow, Koch made groundbreaking contributions to microbiology, estab-
lishing that microorganisms are the causative agents of numerous human and animal diseases. In
1873, Koch began his seminal work on anthrax, culminating in his demonstration that the bacte-
rium Bacillus anthracis was responsible for the disease. He subsequently studied tuberculosis in
both cattle and humans, providing definitive evidence linking specific bacteria to specific diseases.
This shift in understanding represented a departure from earlier understanding of disease as a
disharmony between a diseased person and his/her environment, as Koch and his contemporaries
demonstrated through experiments that disease could be induced by introducing a single patho-
genic microorganism."* Koch extended his work to infectious diseases in the developing world,
focusing on animal and human health. In Africa, he addressed epidemics of rinderpest in cattle
by using convalescent serum for immunization. He also studied malaria in humans, advocating

7 Paul A.M: Overgaauw, Claudia M. Vinke, Marjan A.E. van Hagen & Len J.A. Lipman, “A one health perspective on
the human-companion animal relationship with emphasis on zoonotic aspects”, International journal of environ-
mental research and public health, 17(11) (2020), 3789.

8 Carlotta Di Bari, et al., “The global burden of neglected zoonotic diseases: Current state of evidence”, One
Health (2023): 100595, 1-2.

9 Jessica Bell Rizzolo, Annah Lake Zhu, and Ruishan Chen, “Support for wildlife consumption bans and policies in
China post-Covid-19”, Oryx 57.6 (2023), 747.

10 Ronald M. Atlas, “One Health: Its Origins and Future”. In One Health: The Human- Animal-Environment
Interfaces in Emerging Infectious Diseases The Concept and Examples of a One Health Approach, eds. John S.
Mackenzie, Martyn Jeggo, Peter Daszak, Juergen A. Richt (Berlin — Heidelberg: Springer - Verlag, 2013), 2.

11 Ibid.

12 Ibid,, 2-3.

13 Rene Jules Dubos (1959) Mirage of health: utopias, progress, and biological change. Harper and Brothers, New
York. Reprinted 1987. Rutgers University Press, New Brunswick, quoted in Ibid., 5.
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for quinine prophylaxis and mosquito netting to prevent transmission. Koch’s contributions to
understanding disease cycles, such as those of trypanosomiasis, highlighted the role of vectors and
non-human reservoirs. He and his team demonstrated the developmental stages of trypanosomes
in tsetse flies and attempted to control the disease through environmental interventions, including
clearing vegetation and managing wildlife populations. In his efforts to control the disease, Koch
recognized the critical role of the environment and how specific environmental factors influence the
health of both animals and humans., a perspective foundational to modern One Health approach.'*

The concept of One Health originates from the concept of One Medicine, a term coined by
Calvin Schwabe. Schwabe began his career in 1956 at the American University of Beirut, where he
founded departments focused on tropical health, epidemiology, and biostatistics. Later, at the Uni-
versity of California Davis School of Veterinary Medicine, he established the first Department of
Epidemiology and Preventive Medicine in a veterinary school, pioneering the application of human
disease tracking techniques in the study of animal disease and earning recognition as the founder
of veterinary epidemiology. Schwabe’s views on One Medicine had their origins in his work with
Sudanese Dinka pastoralists and reflected his interdisciplinary interests in zoonotic diseases, vet-
erinary and human medicine interactions, public health, and the broader philosophy of science.'®
The terminological shift from One Medicine to One Health occurred during the first decade of 21+
century, reflecting an expanded understanding of health. While One Medicine primarily focused on
collaboration between veterinarians and physicians, One Health recognizes humans and animals
as integral parts of a larger, interconnected living ecosystem, where the actions of each component
affect the others. Consequently, One Health adopts a holistic perspective, addressing health as an
integrated whole that encompasses humans, animals, and the environment.'¢

Half a century after Calvin Schwabe introduced the concept of One Medicine, the Wild-
life Conservation Society convened the “One World, One Health” symposium in September 2004.
The symposium addressed the transmission of diseases among humans, domestic animals, and
wildlife, focusing on case studies such as Ebola, Avian Influenza, and Chronic Wasting Disease. It
concluded that overcoming barriers between agencies, disciplines, and sectors is essential to har-
nessing the innovation and expertise needed to address the complex health challenges affecting
humans, animals, and ecosystems. A key outcome of the symposium was the formulation of the
Manhattan Principles, a set of 12 recommendations advocating for a holistic approach to pre-
venting epidemic and epizootic diseases while maintaining ecosystem integrity. Central to these
principles is the recognition of the interconnectedness of human, domestic animal, and wildlife
health and the critical threat diseases pose to public health, food security, economies, and biodi-
versity. Key among these recommendations was the need to recognize the essential link between
human, domestic animal and wildlife health, as well as the significant threat that diseases pose to
people, food security, economies, and the biodiversity necessary to sustain healthy environments
and functional ecosystems."”

In response to significant global changes since 2004, including accelerating climate change
and biodiversity loss, the “One Planet, One Health, One Future” conference was convened on 25

14 Ibid., 4-5.

15 Ibid., 6.

16 Bruce Kaplan, Cheryl Scott, “Who coined the term one medicine?”, One Health Newsletter, vol 4, Fall 2011, quoted
in Atlas, “One Health: Its Origins and Future”, 6.

17 Atlas, “One Health: Its Origins and Future”, 8.
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October 2019, by the Climate and Environmental Foreign Policy Division of the German Federal
Foreign Office and the Wildlife Conservation Society (WCS). The conference, attended by nearly 200
participants from 47 countries representing governments, academia, policy, and civil society, aimed
to unite the One Health community with proponents of related frameworks such as EcoHealth and
Planetary Health to foster collaboration. Ahead of the conference, a group of 12 interdisciplinary
experts—including specialists in policy, sociology, philosophy, economics, ecology, meteorology,
and human and veterinary medicine—developed a Call to Action known as the Berlin Principles
on One Health. These principles updated the Manhattan Principles by emphasizing ecosystem
health and integrity while addressing contemporary challenges such as pathogen spillover, climate
change, and antimicrobial resistance.'®

2. THE ETHICAL FOUNDATIONS OF
THE ONE HEALTH APPROACH

The concept of One Health raises relevant ethical questions. As a holistic approach advocat-
ing for a multidisciplinary strategy to preserve the health of humans, animals, and the environment,
the One Health strategy appears, at first glance, to stand in sharp contrast to the traditionally domi-
nant anthropocentric paradigm. Anthropocentrism, as noted above, is the ethical belief that only
humans possess intrinsic value, while other entities are valued solely for their utility to humans.

However, the One Health approach is not necessarily in conflict with an anthropocentric
perspective. Measures within the One Health strategy can align with the view that assigns moral
status exclusively to humans if such actions are justified by their role in protecting or promoting
human well-being. These measures may include the instrumentalization or potential sacrifice of
non-human animals to safeguard human health. The ethical dilemma, therefore, centers on whether
the One Health approach is applied solely as a means to achieve more comprehensive and effective
protection of human health or whether it also reflects a recognition of the intrinsic moral value of
animals and the environment. If the moral status of non-human animals and the environment is
acknowledged, how should decisions be made in situations where conflicts of interest arise among
these entities, necessitating a choice between effectively protecting human health and sacrificing
other entities, such as non-human animals? Does the implementation of such measures reinforce
an anthropocentric foundation for One Health, suggesting that the protection of animal and envi-
ronmental health is motivated solely by their utility in serving human interests, with humans
considered the sole bearers of intrinsic moral value?

One of the measures aligned with One Health strategy, yet clearly problematic from the
perspective of respecting the moral status of animals, is animal culling. This practice involves the
elimination of animals to mitigate risks to human health, even in situations where such risks are
relatively low and viable alternatives are available (such as vaccination, improved surveillance, and
movement control). A prominent example is culling of dogs for rabies control. Dog bites are one of

18 Kim Gruetzmacher, et al., “The Berlin principles on one health-Bridging global health and conservation”, Sci-
ence of the Total Environment 764 (2021): 142919. Available at: https://www.sciencedirect.com/science/ article/pii/
$0048969720364494 (Accessed: 22.11.2024)
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the most common modes of transmission for human rabies. A survey published in 2010 reported

that 46 out of 76 countries that are members in the World Organization for Animal Health (OIE)

had a policy of killing free-roaming dogs. Thousands of stray and free-roaming dogs are killed

annually in countries such as Mongolia and Indonesia for the purpose of controlling rabies, even

though vaccine baits were found to be more effective and cost-effective than culling in multiple

locations. For instance, a rabies outbreak in Bali, Indonesia, in 2008 was first unsuccessfully con-
trolled by culling of roughly 108,000 dogs and government run limited vaccination campaigns.
National and international nongovernmental animal welfare organizations subsequently initiated

mass vaccination campaigns and managed to control the outbreak."” From a One Health perspective,
vaccination provides a low-risk approach that protects both human and animal health, reflecting

a shared-benefit model that acknowledges the interconnected interests of humans and animals.
Another example of controversial animal culling measures has been the practice of badger cull-
ing in UK. The Randomized Badger Culling Trial (RBCT), conducted between 1998 and 2006

(the largest study to date comparing the effectiveness of no culling, proactive culling, and reactive

culling in controlling bovine tuberculosis (bTB)), demonstrated that both proactive and reactive

culling strategies were ineffective and/or cost-inefficient in mitigating bTB transmission. Despite

this evidence, the English government has continued to implement badger culling practices, includ-
ing shooting badgers either in the open or in cages. Between 2013 and 2017, 34,083 badgers were

culled across 21 areas, including Dorset, Cornwall, Devon, Gloucestershire, Cheshire, Herefordshire,
Somerset, and Wiltshire. Furthermore, projections for the autumn and winter of 2019 estimated

the culling of up to 64,000 badgers across 43 areas.?

While the One Health approach promotes collaboration across health domains, it raises
ethical questions regarding the motivations behind protecting animal and environmental health.
A key ethical question within the One Health framework is whether non-human animals and eco-
systems are protected for their own sake or for their instrumental value to human health. Some
authors argue that a purely instrumental view undermines genuine respect for non-human enti-
ties, reducing animal and ecosystem health to mere tools for human benefit. This debate extends
to questions of “non-human dignity” which suggests an intrinsic worth in non-human life forms

19 Zohar Lederman, Manuel Magalhdes-Sant’Ana, and Teck Chuan Voo, “Stamping out animal culling: From anthro-
pocentrism to one health ethics”, Journal of Agricultural and Environmental Ethics 34 (5) (2021), 28.

20 Ibid. Norway’s search-and-destroy policy for addressing multi-resistant bacteria, such as livestock-associated meth-
icillin-resistant Staphylococcus aureus (LA-MRSA), also exemplifies a controversial zoonotic disease control measure.
While LA-MRSA poses a potential threat to human health, particularly in hospital settings where it can lead to severe
or untreatable infections, its prevalence among livestock varies significantly across countries. In Norway, where LA-
MRSA prevalence in pigs is very low, authorities implement strict measures, including culling all pigs on farms where
LA-MRSA is detected. This policy is viewed as more cost-effective for preventing hospital outbreaks compared to
expensive hospital-based measures. However, in countries like the Netherlands, where LA-MRSA prevalence exceeds
70%, such an approach would devastate the pig industry. Consequently, Dutch policies have been relaxed as research
shows that LA-MRSA spreads less easily in hospitals than initially assumed. This discrepancy raises questions about
the proportionality of Norway’s policy, particularly since research indicates that LA-MRSA infections in Norwegian
pig farms were introduced by farm workers, not vice versa. While the policy may align with One Health principles
by prioritizing human health and hospital safety, it is unclear how pigs in Norway benefit from this approach. The
differences in prevalence, cost-effectiveness, and risk perception between Norway and the Netherlands illustrate the
complex interplay between human, animal, and environmental health, underscoring the ethical dilemmas inherent
in applying the One Health framework. (Joost van Herten, Bernice Bovenkerk, and Marcel Verweij, “One Health as a
moral dilemma: Towards a socially responsible zoonotic disease control”, Zoonoses and Public Health 66.1 (2019),
28)
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independent of their utility to humans. Switzerland’s Constitution (Article 120(2)) enshrines the
dignity of non-human beings (die Wiirde der Kreatur), mandating federal regulations that protect
the genetic diversity and dignity of animals and plants.*! Such frameworks challenge anthropocen-
tric views by suggesting that animals and ecosystems possess a moral status deserving of respect
and consideration, independent of human interests.

The recognition of moral status for non-human entities still does not provide a clear guide for
decision-making within the application of the One Health approach, particularly considering that
the conclusion about their moral status can arise from different ethical theories. Should decisions
be guided by deontological ethics, which emphasize adherence to principles and the intrinsic rights
of non-human beings, or by utilitarianism, which seeks to maximize overall well-being, potentially
prioritizing human health? These questions reflect deeper ethical tensions in One Health policy
and practice, requiring a careful balance between human and non-human interests. Adopting a
deontological approach (theory of animal dignity or rights)** would significantly complicate the
implementation of measures requiring the sacrifice of animals, such as culling, due to the perceived

“impracticality” of such an ethical doctrine. Establishing the moral—and subsequently legal—sta-
tus of non-human animals based on their capacity for autonomy (as suggested by thinkers like
Wise)? could lead to both moral and legal equivalence between humans and certain animal spe-
cies. This equivalence would render certain measures under the One Health framework, such as
animal culling, practically inapplicable. Additionally, this perspective would raise questions about
the justification for treating different animal species differently based on their respective capacities.
Incorporating non-human entities into a utilitarian calculus also introduces numerous challenges,
particularly regarding measures that involve taking the lives of animals, even in cases of zoonotic
diseases control. If complete moral equivalence between humans and non-human entities appears
problematic, how should the moral status of non-human animals be conceptualized in a way that
avoids a revival of an overtly anthropocentric approach?

One ethical framework proposed in the literature to address these dilemmas is VanDeVeer’s

“Two-Factor Egalitarianism”, which suggests that beings with varying capacities should receive
different levels of moral consideration while still recognizing the intrinsic worth of non-human
entities. VanDeVeer argues that a distinction should be made regarding the weight assigned to the
interests of humans and non-human animals. His theory suggests that the peripheral interests of
humans should not outweigh the basic interests of animals. However, when basic interests con-
flict, human interests are given precedence. This prioritization is justified by the claim that beings
with more complex psychological capacities deserve greater moral consideration than those with
lesser capacities. As a result, the harm caused by death is generally regarded as greater for humans
than for animals.

21 Peter Schaber, “Dignity only for humans? On the dignity and inherent value of non-human beings”. In The Cam-
bridge Handbook of Human Dignity: Interdisciplinary Perspectives, eds. Marcus Diiwell, Jens Braarvig, Roger
Brownsword, Dietmar Mieth (Cambridge: Cambridge University Press, 2014), 546.

22 See: Tom Regan, The case for animal rights (Berkeley, CA: University of California Press, 2004); Gary Francione,
Why veganism matters: The moral value of animals (Columbia University Press, 2020); Gary Francione, “Animal
welfare and the moral value of nonhuman animals”. In Exploring the animal turn, eds. Erika Andersson Cederholm,
Amelie Bjorck, Kristina Jennbert, Ann-Soie Lonngren (Lund, 2014);

23 See: Steven M. Wise, “Entitling non-human animals to fundamental legal rights on the basis of practical autonomy”.
In Animals, Ethics and Trade, eds. Joyce D’Silva, Jacky Turner (Routledge, 2012).
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In the context of zoonotic disease control, VanDeVeer’s principle implies that culling of
healthy animals is ethically justified only when fundamental human interests, such as the right to
life or the avoidance of severe suffering, are at stake. However, the applicability of this principle
to all moral dilemmas in zoonotic disease control remains uncertain. Furthermore, VanDeVeer’s
method does not sufficiently address the weighting of environmental interests, leaving a significant
gap in its relevance for broader One Health scenarios.?* Despite these limitations, this principle
provides a potentially helpful ethical framework for One Health decision-making, emphasizing
that basic animal and environmental interests deserve protection and cannot be overridden by
peripheral human interests.

3. INTERNATIONAL AND EUROPAN
STANDARDS OF ONE HEALTH

The One Health approach is increasingly recognized and regulated at the international level.
The establishment of the Tripartite in 2010, comprising the World Health Organization (WHO),
the Food and Agriculture Organization of the United Nations (FAO), and the World Organisation
for Animal Health (WOAH), marked a pivotal step in promoting cross-sectoral collaboration to
address health threats at the human-animal-environment interface. Initially focused on zoonotic
diseases, food safety hazards, and antimicrobial resistance (AMR), the Tripartite’s scope was lim-
ited by insufficient representation of environmental and ecosystem-related agencies. Key issues
such as climate change, biodiversity, and wildlife health—critical both in their own right and as
contributors to the emergence of infectious diseases—were inadequately integrated into its agenda.
The inclusion of the United Nations Environment Programme (UNEP) in early 2022 to form the
Quadripartite represents a significant advancement in aligning One Health strategies with envi-
ronmental priorities. The UNEP’s participation enhances the capacity to address climate change,
land and water management, biodiversity, and wildlife health as integral components of the One
Health framework. The operational launch of the One Health Joint Plan of Action (2022-2026)
provides a platform for more comprehensive collaboration, moving beyond the relatively mod-
est achievements of the Tripartite era. This integration supports joint risk assessments, proactive
health impact evaluations of large-scale land-use projects, and resource surveillance through sys-
tems like the FAO-WOAH-WHO Global Early Warning System.*

The One Health Joint Plan of Action provides practical guidance for policymakers and
stakeholders, supporting collaboration across sectors and regions, mobilizing investments, and
fostering resource efficiency. It aligns closely with the United Nations (UN) Sustainable Develop-
ment Goals, emphasizing cross-sectoral coordination and transdisciplinary approaches to global
health challenges. It encompasses six interdependent Action Tracks designed to enhance One
Health capacities and address critical global health challenges. These tracks focus on: strengthen-
ing health systems; reducing the risk of emerging zoonotic epidemics and pandemics; controlling

24 Joost van Herten, Bernice Bovenkerk, and Marcel Verweij, “One Health as a moral dilemma: Towards a socially
responsible zoonotic disease control”, Zoonoses and Public Health 66.1 (2019), 30-31.

25 AzzaElnaiem, etal., “Global and regional governance of One Health and implications for global health security”, The
Lancet 401 (2023), 689-690.
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and eliminating endemic zoonotic, neglected tropical, and vector-borne diseases; improving the
assessment, management, and communication of food safety risks; combating the silent pandemic
of antimicrobial resistance (AMR); and integrating environmental considerations into the One
Health framework.*

While international coordination remains pivotal, the successful implementation of One
Health depends on the active involvement of national authorities in developing and executing poli-
cies tailored to their unique contexts. Recognizing this, the Quadripartite launched The Guide to
Implementing the One Health Joint Plan of Action at National Level in December 2023. This
document outlines actionable pathways, such as governance, sectoral integration, and capacity
building, to support countries at various stages of implementation. By fostering teamwork across
sectors such as health, agriculture, and education, the guide aligns with the Sustainable Develop-
ment Goals, positioning One Health as a cornerstone of long-term global health and sustainability.”

The World Health Organization (WHO) draft of Pandemic Treaty* also incorporates provi-
sions dedicated to the implementation of the One Health approach, underscoring its significance
in pandemic prevention, preparedness, and response. In this document, the One Health approach
is defined as an integrated, unifying strategy aimed at sustainably balancing and optimizing the
health of humans, animals, and ecosystems. This framework acknowledges the intricate interde-
pendence of the health of humans, domestic and wild animals, plants, and the broader environment,
including ecosystems, as articulated in Article 1(e) of the Treaty.

Article 5 of the Pandemic Treaty emphasizes the commitment of all parties to promote a
One Health approach that is coherent, comprehensive, integrated, coordinated, and collaborative
across relevant actors and sectors. This holistic vision seeks to address the complexities of pan-
demic threats by fostering cross-sectoral synergies and cooperation.

To operationalize this commitment, the treaty outlines specific measures that each party
must undertake, taking into account their respective national circumstances and capacities:

1. Implementation of national policies reflecting One Health: the Parties are required to
develop and enforce national policies, strategies, and measures that embody the princi-
ples of the One Health approach as it relates to pandemic prevention, preparedness and
response;

2. Community engagement in policy development: the Treaty highlights the importance of
meaningful and effective community involvement in designing and executing policies
aimed at preventing, detecting, and responding to zoonotic outbreaks.

3. Workforce training and capacity building: to enhance cross-sectoral expertise, parties are
encouraged to promote or establish training and continuing education programs for pro-
fessionals in public health, animal health, and environmental sectors. These programs aim
to build complementary skills and capabilities, fostering an integrated workforce equipped
to address complex health challenges.?

26 Katarzyna Melgies, “The Evolution of One Health Concept-A European Perspective”, Review of European ¢ Com-
parative Law, 57 (2024), 13.

27 Ibid., 14.

28 Proposal for the Pandemic Agreement, WHO (2024). Available at: https://apps.who.int/gb/inb/pdf_files/
inb9/A_inb9_3Revl-en.pdf (Accessed: 17.09.2024)

29 Article 5 para. 2

27



Igor Milinkovi¢

In addition to national measures, the treaty underscores the importance of international
collaboration. Parties are tasked with contributing to the development and updating of global
standards and guidelines for detecting, monitoring, and managing zoonotic spillover and spillback
events. This initiative is to be conducted in collaboration with WHO and other intergovernmental
organizations, ensuring a unified and science-driven response to emerging threats. Furthermore,
the treaty calls for the development and strengthening of bilateral, subregional, regional, and
multilateral mechanisms to enhance financial and technical support, particularly for developing
countries. These mechanisms aim to provide the necessary resources and expertise to promote
and implement One Health measures effectively.*

The European Union (EU) has also acknowledged the relevance of the One Health approach,
incorporating its principles into both policies and legislation. EU addresses One Health in its Global
Health Strategy published in late November 2022. The Strategy’s aim is to make health a central
element of European foreign policy. It also aims to make up for failures in achieving the health-
related UN Sustainable Development Goals. The Strategy is thus to be understood as an external
dimension of the European Health Union, which is currently being built, but it also allows con-
clusions to be drawn about internal prioritizations. In terms of content, the Strategy addresses the
determinants of human health; however, it also explicitly mentions climate change, environmental
degradation, and food security in the context of One Health. The Global Health Strategy’s discussion
of the One Health approach is relevant because the document can be understood as a framework
for action that sets political priorities for the EU Commission, identifies concrete fields of action
in the area of One Health, and calls on EU member states to support individual measures.

The Global Health Strategy of the EU comprises three basic priorities and 20 Guiding Prin-
ciples.In the third priority, the document refers to One Health; this approach is to be pursued, it says,
in order to prevent or combat future health threats. In addition, the individual Guiding Principles
also make references to the approach. However, a distinction must be made between the varying ref-
erences, as some are rather generic while others are concrete. The latter are particularly pronounced
in three Guiding Principles, which explicitly reference One Health and deserve special attention.

Guiding Principle 9.3 refers directly to the pandemic treaty and states that its goal is to
pursue a One Health approach. While the EU Commission, as the lead negotiator for the EU’s
member states, can contribute its preferences derived from the Global Health Strategy regarding
a One Health approach, it must respect the European Council’s negotiating mandate, which lim-
its its authority to negotiate to matters that fall within EU competence. However, in the annex to
the Council Decision, which spells out the specific scope of the mandate, One Health is explicitly
stated as a general objective and principle; the Commission can therefore fully engage on behalf
of the member states. Combating antimicrobial resistance through a One Health approach is also
mentioned in this context. The threat of AMR is a phenomenon that directly highlights the con-
sequences of the relationship between humans, animals, and the environment. For example, the
widespread use of antibiotics in human and veterinary medicine can increase the risk of bacteria,
viruses, fungi, and parasites developing resistances. In the negotiations on the pandemic treaty, the
EU can therefore — within the scope of its competencies — address certain areas of One Health as
well as AMR in line with the strategy.

30 Article 5 para. 3 and 4
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Aside from being discussed in relation to the pandemic treaty, One Health can also be found
in Guiding Principle 11.3 of the Global Health Strategy, namely in connection with intensifying
the fight against AMR through the formulation of a comprehensive One Health approach. The EU
cites changes in the use of agricultural land, environmental degradation, complex food production,
and more intensive trade and transport as particular risks that need to be addressed. In addition,
the Global Health Strategy reiterates the danger posed by AMR and emphasises the need to devel-
op new medical countermeasures.

Guiding Principle 12 defines the aim to link all policies that have an impact on global
health within the Commission, the EU agencies, and the EU funding institutions. For the EU, this
includes promoting a One Health approach in the future UN Global Biodiversity Framework as well
as addressing biodiversity loss, illegal wildlife trade, pollution, and exposure to toxic substances.
Although the Global Health Strategy can be a nexus for various initiatives, it presents three spe-
cific areas of action for the EU: Zoonoses, AMR, and the involvement of environmental agencies.*!

The concept of One Health is also reflected in the EU legislative framework. Early legisla-
tive references to One Health primarily appeared in regulations addressing the interdependence of
human and animal health, particularly in the context of antimicrobial resistance (AMR), such as
the Animal Health Law and regulations on veterinary medicinal products. Broader applications
of the concept are evident in later instruments, including the EU4Health Programme Regula-
tion. This regulation focuses on enhancing EU resilience to cross-border health threats through
measures such as preparedness planning, strengthening the roles of key agencies (ECDC and EMA),
and establishing mechanisms for health emergency preparedness and response. The EU4Health
Programme Regulation explicitly integrates the One Health approach, emphasizing the intercon-
nectedness of human, animal, and environmental health. It also aims to promote sustainable health
systems by fostering cross-sectoral coordination, increasing the availability and affordability of
critical health-related products, and enhancing surveillance and crisis management capacities.*

4. ASSESSING THE FEASIBILITY OF
IMPLEMENTING THE ONE HEALTH APPROACH
IN THE LEGAL FRAMEWORK OF BIH

The One Health approach has increasingly been integrated into regulatory and policy frame-
works at various levels. Alongside the adoption of relevant standards at the international level and
by the EU institutions, significant progress has been made in incorporating the One Health concept
into a growing number of national legal systems. In 2020, the Belgian One Health National Action
Plan on the Fight Against Antimicrobial Resistance (AMR) 2020-2024 was adopted as a compre-
hensive, cross-sectoral strategy aimed at combating AMR through a multifaceted approach. The
governance framework outlined in this plan adopts a One Health strategy, emphasizing collabora-
tion among human health, animal health, and environmental sectors, with the active participation

31 Michael Bayerlein, Pedro Alejandro Villarreal Lizdrraga, “‘One Health” and Global Health Governance” (2023).
Available at: https://www.swp-berlin.org/publikation/one-health-and-global-health-governance (Accessed: 22.10.2024)
32 Melgies, “The Evolution of One Health Concept-A European Perspective”, 19-21.
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of public authorities. Several other countries worldwide have also adopted national action plans
based on this approach.” According to Zambia’s Multi-sectoral National Action Plan on Antimicro-
bial Resistance, the main goal of this document is to provide a coherent framework for combating
antimicrobial resistance using the One Health approach, which integrates the human, animal, agri-
culture, and environmental sectors within the country.*

On 14 June 2023, the German government unveiled its first-ever National Security Strategy,
which included the subject areas of pandemic prevention, preparedness, and response.

The effective implementation of the One Health concept requires the establishment of a
comprehensive and appropriate legal framework. This part of the paper critically examines rel-
evant legal provisions, including constitutional, statutory, and regulatory norms, alongside strategic
documents essential for realizing the aforementioned concept. The traditional anthropocentric
paradigm, which prioritizes human interests while perceiving animals as distinct and separate enti-
ties both legally and ethically, has significantly influenced the legal treatment of animals, including
the protection of their health.

The Constitution of BiH* does not contain provisions related to the protection of animals
and the environment, although certain international human rights instruments listed in Annex 1
of the Constitution address the right to health and the importance of preserving the environment
(e.g., the UN Convention on the Rights of the Child). While the Law on Protection and Welfare
of Animals has been adopted at the state level in BiH, the normative framework established at
this level of government does not incorporate or promote the implementation of the One Health
approach. According to the BiH Constitution, the areas of healthcare and environmental protection
fall under the jurisdiction of the entities, which has also contributed to the absence of a regulatory
framework for the One Health approach at this level of government.

The Constitution of the RS* is predominantly written from an anthropocentric perspec-
tive. It enshrines the right of individuals to health protection and a healthy environment. Article
35 of the Constitution underscores the importance of environmental preservation and stresses
the responsibility of every individual and state authority to contribute to this goal. This provision
mandates that all subjects, within the scope of their capabilities and in accordance with the law,
are obligated to safeguard and enhance the environment.

The Law on Property Rights of the RS* explicitly stipulates that animals are not to be clas-
sified as objects. However, such a provision does not imply a new legal status, i.e., the recognition
of legal subjectivity for animals. Similar to the approach in Swiss law, the traditional dichotomy
between persons and objects has been replaced by a tripartite classification comprising natural
and legal persons, objects, and animals. Despite this, animals continue to be generally treated in
a manner analogous to objects.

33 Steward Mudenda, et al., “Global strategies to combat antimicrobial resistance: a One Health perspective”, Phar-
macology & Pharmacy 14.8 (2023): 274.

34 Available at: https://www.afro.who.int/sites/default/files/2018-08/ZNPHI%20Document.pdf (Accessed: 17.10.2024)
35 Available at: https://www.ohr.int/ohr-dept/legal/laws-of-bih/pdf/001%20-%20Constitutions/ BH/BH%20CONSTI-
TUTION%20.pdf (Accessed: 18.09.2024)

36 Law on Protection and Welfare of Animals, Official Gazette of BiH, no. 25/2009 and 9/2018

37 Available at: https://www.narodnaskupstinars.net/sites/default/files/upload/dokumenti/ustav/eng/USTAV-RS_
English.pdf (Accessed: 22.09.2024)

38 Law on Property Rights, Official Gazette of RS, no. 124/2008, 3/2009 - correction, 58/2009, 95/2011, 60/2015,
18/2016 - Constitutional Court (CC) Decision, 107/2019, 1/2021 — CC Decision, and 119/2021 - CC Decision.
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Nevertheless, the acceptance of the concept of animal welfare protection marks a depar-
ture from the rigid anthropocentric model, which assigns solely instrumental value to non-human
animals. The concept of animal welfare protection advocates for the establishment of protective
measures (granting a special status) aimed at safeguarding the well-being of animals for their own
sake.” The RS has adopted the Law on Protection and Welfare of Animals*’, alongside legislation
focused on environmental protection, including the Law on Environmental Protection*' and the
Law on Nature Protection®. Article 3 para. 2 of the Law on Environmental Protection stipulates
that: “Every individual has the right to live in an environment conducive to health and well-being,
and it is both an individual and collective obligation to protect and improve the environment for
the benefit of present and future generations.” Article 2 para. 1 of the Law on Nature Protection
declares that nature, as a public good of general interest to the RS, is afforded special protection.

In contrast to strategies adopted in certain countries, such as Germany, the strategic plan-
ning documents of the Government of the Republic of Srpska (RS) do not explicitly reference the
term One Health. Nevertheless, several of these documents reflect principles consistent with the
One Health approach, emphasizing the importance of intersectoral collaboration and prioritizing
the preservation of animal health and environmental sustainability.

The Policy for the Improvement of the Health of the Population in the RS by the Year
2020* identifies the control of communicable and non-communicable diseases and the enhance-
ment of health security as one of its priority actions. Among the measures proposed to achieve
this goal is the promotion of information exchange and, where feasible, the implementation of
joint surveillance and disease control efforts by public health authorities, including human and
veterinary medicine, agriculture, and food sectors. These measures aim to improve the manage-
ment of zoonoses, antimicrobial-resistant strains, and food-borne infections, while fostering an
intersectoral, multi-hazard approach to emergency preparedness. This approach encompasses
responses to outbreaks and epidemics of communicable diseases, industrial, chemical, and nuclear
accidents, natural disasters such as floods and earthquakes, as well as scenarios involving biologi-
cal, chemical, and nuclear weapons.

One of the primary goals highlighted in this document is the creation of a healthy and sup-
portive environment for health and well-being. This involves implementing multilateral agreements
addressing environmental factors to promote a healthier environment and reduce negative impact
of environmental conditions on health, contributing to sustainable development through ensur-
ing protection and sustainable use of natural resources (water, food, soil, energy, biosphere) and
promoting “green” and environmentally sustainable health care institutions. Policy also stresses
the importance of promoting and adopting “health in all policies” approach based on intersec-
toral cooperation. It asserts that health should be regarded as a shared concern and responsibility
of not just the health care sector, but all other sectors, and that investing in health should not be
considered as an expenditure but an investment in societal development. However, this section of

39 Lenke Wettlaufer, Felix Hafner and Jakob Zinsstag, “The Human-Animal Relationship in the Law”. In One Health:
The Theory and Practice of Integrated Health Approaches, eds. Jakob Zinsstag et al. (CAB International, 2015), 29.
40 Law on Protection and Welfare of Animals, Official Gazette of RS, no. 111/2008.

41 Law on Environmental Protection, Official Gazette of RS, no. 71/2012, 79/2015 and 70/2020

42 Law on Nature Protection, Official Gazette of RS, no. 49/2024

43 Available at: https://vladars.rs/sr-SP-Cyrl/Vlada/Ministarstva/MZSZ/dokumenti/Pages/Javno_zdravstvo.aspx
(Accessed: 21.09.2024)
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the document predominantly focuses on addressing social determinants of health—such as edu-
cation, social inequality, and poverty reduction—in alignment with the principles of the “health
in all policies” framework.

The Program of Measures for the Prevention, Control, Elimination, and Eradication
of Infectious Diseases in the RS for 2023* underscores the critical importance of data sharing
and collaboration between health and veterinary services in the prevention of zoonotic diseases.
While the document highlights the significance of intersectoral cooperation in advancing human
health, it notably omits any reference to the One Health concept as a holistic framework for health
protection. The Antimicrobial Resistance Control Program in the RS (2016-2020)* also stresses
the importance of strengthening intersectoral oversight of the use of antibiotics and other anti-
microbial medicines. The RS Commission for the Control of Antimicrobial Resistance plays a key
role in this effort by establishing indicators to monitor the consumption of antimicrobial drugs
and preparing annual reports for the RS Ministry of Health and Social Welfare.

In the Federation of Bosnia and Herzegovina (FBiH), laws addressing environmental pro-
tection have also been adopted.* The Law on Property Rights of the FBiH*” includes a provision
stating that animals are not considered objects, but that all regulations applicable to objects also
apply to animals unless otherwise specified by law (therefore, the assessment of the status of ani-
mals in the RS can also be applied to the FBiH).

At the strategic and policy level, the Ministry of Health of the FBiH adopted the Strategic
Plan for the Development of Healthcare in the FBiH* for the period 2008-2018. Although certain
provisions of this document emphasize the importance of multisectoral and coordinated action,
for example, in addressing environmental risk factors, the application of the One Health concept
cannot be identified in this document, nor is this term explicitly mentioned.

5. CONCLUSION

To effectively address global health crises, including pandemics, zoonotic diseases, and
environmental degradation, the One Health approach requires a consistent and standardized frame-
work for implementation at the international level. The adoption of the Pandemic Treaty, which
underscores the importance of the One Health approach, would represent a significant step toward
affirming this concept. However, the establishment of international One Health standards must be
accompanied by their integration into national legal systems, the development of comprehensive
strategies, and targeted reforms in relevant legislation at national level.

44 Available at: https://vladars.rs/sr-SP-Cyrl/Vlada/Ministarstva/MZSZ/dokumenti/Pages/Javno_zdravstvo.aspx
(Accessed: 22.09.2024)

45 Available at: https://vladars.rs/sr-SP-Cyrl/Vlada/Ministarstva/MZSZ/dokumenti/Pages/Javno_zdravstvo.aspx
(Accessed: 24.09.2024)

46 Law on Environmental Protection, Official Gazette of FBiH, no. 15/2021; Law on Nature Protection, Official
Gazette of FBiH, no. 66/2013;

47 Law on Property Rights of the FBiH, Official Gazette of FBiH, no. 66/2013, 100/2013 and 32/2019 — CC Decision
48 Available at: https://fmoh.gov.ba/stranica/21/strategije-i-politike (Accessed: 12.10.2024)
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While the One Health approach is often justified through its practical benefits to human
health, such as preventing zoonotic spillovers, a deeper ethical consideration is necessary. One
Health strategies should account for the non-instrumental moral value of animals and the envi-
ronment, recognizing their intrinsic worth beyond their utility to humans. Incorporating ethics
into One Health requires interdisciplinary collaboration with fields such as bioethics, philosophy,
and environmental ethics. Policymakers must balance human interests with moral obligations to
non-human entities, fostering a more equitable and sustainable approach to health.

An analysis of the legal framework in BiH (its entities: the RS and the FBiH) reveals the
absence of a consistent and robust approach aligned with the One Health concept. To address this
deficiency, it is essential to develop and implement One Health strategies, accompanied by amend-
ments to relevant legislation. Such reforms should not only emphasize the holistic and integrated
approach to health but also advocate for the moral consideration of non-human life forms, tran-
scending the traditional anthropocentric paradigm.
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IIpasuu paxynmem Ynusepsumema y barwoj /lyyu

Cascemax: IIpucmyn JedHoz 30pasma Haznauiasa mehycooHy nosesarocm u mehy3asucHocm usmehy
30pasmwa wyou, Hueomurea u xusomue cpedure. Paou ce o unmeepucanom u o6jedurbasajyhem
RPUCIYNY, KOjil UMA 34 YUTb 00PHUBY PABHOMENY U ONMUMUZALU]Y 30pABTba TbYOU, HUBOMUHA
u exocucmema. O8aj Konyenm, yeedex nouemxom 2000-ux, 00640 je Ha 3HA4A]Y MOKOM NpomeKe
deyeHuje, nocebHo HaxoH u3bujarwa nanoemuje KOBIJI-19.

Penesanmuocm npucmyna Jeonoz 30pasmwa noce6Ho je ouuenedHa y npeseHyuju 300403a -
3apasHux bonecmu Koje ce nperoce usmehy kuumervaxa u wyou. Ilandemuja KOBU/I-19, 3a xojy
ce cmampa 0a nomute U3 300HOMCKUX U360Pa, HALAACUTIA je nompeby 3a KONAOOPAMUBHUM U
UHMEPOUCUUNTUHAPHUM CHIPAME2Uama y npesenyuju u KoHmponu Hasedenux 6onecmu. Mehymum,
npumjena npucmyna JedHoe 30pasma y KOHMPOU 300H034 He 3HAUU HYHHO NOUIM0Batbe MOPATIHOZ
CIAmyca xuomura, a 000CmMpana Kopucm o0 maxeux mjepa Huje ysujex esudenmna (oée mjepe cy
¥ CK7IA0Y €A AHMPONOUEHMPUUHUM NPUCIIYOM U UHCIPYMEHMATHUM MPEMMAHOM HUBOMULA).
Hnax, xonyenm jednoe 30pasma moxce GUmu mymaueH u Kpo3 Wupy emuuxy nepcnexmusy,
Haznawasajyhu nompe6y 0a ce nPpusHa U NOWIMyje UHxepeHmHa MopanHa 6pujedHoCHn HerbyOCKUX
AHusomurea u sueome cpedune. 08aj pao ce 6asu Mjectom npucmyna Jednoz 30pasmwa y 0keupy
27106471102 30pascmeeH0e NPasa U wez080M unmezpayujom y Hayuonante cmpamezuje. Iloce6na
naxcoa 6uhe noceehena npumjenu Koryenma Jeonoez 30pasma y Haupmy Ye080pa o nanoemuju
Kkoju je uspaouna Cejemcxa s0pascmsena opeanuszayuja (C30). Y pady he ce pasmompumu u
MoeyhHoc uHKOpnopuparea koHyenma Jednoe 30pasma y npaenu cucmem bocre u Xepyezosune
(rwenux enmumema: Penybnuxe Cpncxe u Pedepayuje Bocre u Xepyeeosune).
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npaso, Yeoeop o nandemuju, Hayuoxante cmpamezuje, bocua u Xepyezosuna
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MEPEILE HE3ABUCHOCTH CYICTBA DE
IURE Y PEIIYB/INIIN CPBUJU HAKOH
YCTABHIX ITIPOMEHA 2022. TOOVIHE!

Oparytun ABpamosuh’

Ipasnu paxynmem Ynusepsumema y Hosom Cady

Caxcemax: Y jednom Oeny xoaymopckoe pada o6jasmenom npe euuite 00 deyeHuje, cnposede-
Ha je cmyouja cnyuaja o de iure He3asucrHocmu cyocmea y Peny6nuyu Cp6uju u nomayuma de
constitutione u de lege ferenda xoju 6u ce moenu yuunumu. Aymop cada Kopucmu ucmu memooo-
JIOWKY OKBUP 3a Keanmupukayujy moz pernomena (koju cy nocmasunu Menmon u Tuncoype), a
Koju ce cacmoju 00 uiecm KbyuHux unouxamopa xojuma ce mepu de iure nesasucrocm cyouja. To
cy: adupmayuja HesasucHocmu cydcmea, mpajaree cyoujcke pyHxuyuje, nocrmynax uséopa cyouja,
npecmanax cyoujcke Qyrkyuje, 02panuteHoC ycro6a 3a npecmanax cyoujcke GyHxyuje, mame-
pujanua HesasucHocm. Aymop HACMoju 0a ymepou, Ha 0CHOSY UCe MemodosIouiKe MAmpULe,
WIMa je Ha MOM Hymy Y4ureHo U 00 KAKBUX NPOMEHA je 00UI0 HaKoH ycmasHux npomena 2022.
200uHe U HAKOH 00HOUIEeta NPONPAMHUX NPaBoCyOHUX 3axkoHa y Penyonuyu Cpouju.

Hacynpom mummerouma npucymnum y iumepamypu 0a cy Hopmamusre npomere us 2022. 200ure
He3HAMAH UNL 4aK HUKAKAS NOMAK HA nymy Ka 61A0asUuHY npasa, nucay, 3axmwyuyje oa je docma
mM02a yuutbeHO U 0d Cy YeNa6HOM YKTOHeHe Hajcnabuje mauke npemxo0Hoz HOPMAMUEHO2 OK6UpPaA
(koje cy 6une HasHaueHe joul y nomeHymom panujem koaymopckom paoy). lllmasuuie, noHosHUM
Mepervem UCUX napamemapa koju oopehyjy de iure Hezasucrocm cydcmea, ymepheno je 0a ce y
mesicroU 3 WMo ,nyHujom 671a0a6UHOM NPABA NPeMEPAo, UHCUCMUPAEM HA POMAHIMUI08AHO]
CUYU He3ABUCHOCIY CYOCIMBa, WMO ce N0201M080 0271e0d Y NOjeOUHUM peuerouma (Hapouumo
OHUMA KOja ce muyy usbopa cyouja). Ha ocHosy makee K6anmumamugHe aHanu3e aymop 3aKmy-
uyje 0a ce, HACYNPOM NOMEHYMUM KPUMUKAMA, ycmasHum npomenama y Penybnuyu Cpouju us
2022. 200ute 0meopuo nym 3a jedny opyzy KpajHocm, Koja ce y meopuju Hasued cyookparmujom.

Kmwyune peuu: uséop cyouja; Henpemecmusocm cyouja; npecmanax cyoujcke dpyHkyuje; mame-
pujanua Hesasucrocm cyouja, cyooxpamuja.

1 OBaj paj je pe3ynTaT peann3oBama HAYYHOMCTPAXIMBAYKOT IIPOjeKTa Koju GpuHaHCKMPa MUHMCTapCTBO HayKe,
TEXHOJIOLIKOT pa3Boja i nHoBaruja Perrybnuke Cpbuje.
2 PepmoBunu nmpodecop, ITpasuu paxynrer Yuusepsurera y Hosom Cagy ORCID: 0000-0003-3383-4346
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1. YBO/[,

He3aBuCcHOCT CyICTBa HECYMIBIBO LIPEICTAB/bA jefjaH Off TeMeJ/bHIX IPMHIUIIA Ha KOjuMa
II0Y¥Ba CBaKa MOJIePHA IpXaBa Koja ce PoIIalliaBa IPaBHOM (OHOCHO OHa KOja II0YMBa Ha BJIa-
IaBVHM IIpaBa). J ,HajTama“ Bep3uja paBHe Ap>KaBe/BIafjaBMHe IpaBa IOfpasyMeBa fid ¥ boj
TIOCTOje YCTaBHA jeMCTBA OCHOBHUX ITPOLe[yPaTHMX IPUHIMIIA TIOIYT YCTABHOCTY U 3AKOHUTOCTH,
TIOfierie BIIACTH, He3aBUCHOCTH CYACTBA, 3aKOHUTOCTH Y Pajfy yIpase, 3abpaHe peTpoaKTUBHOCTH,
IOLITOBaba /bYACKNX IpaBa.’ Ha Taj HauMH ce mocTaB/ba HOPMATVMBHY OKBUP 32 YCIIOCTaB/batbe
dopmaHe IpaBHe ipXKaBe N, MOITIO 61 ce peht, Majia 3By4M IIEOHACTUYHO, IIPaBHE IpKaBe/
BIIajlaBIHe IpaBa de iure. BaH cBake CyMibe, TO je CaMO IIPBU KOPAK Ka HEKOj Off ,, TyHMjux (Mate-
PUjaTHMX), CAAPXKIHCKY MCIYHEeHNX KOHIENIMja KojuMa 0) ce Tpacupao IyT IpaBHe fpxKaBe/
BIIafiaByHe npasa de facto.*

VcTpaxkuBame Koje ce CIIPOBOLY ¥ OBOM pafiy he 6UTK orpaHIYeHO Ha jefjaH aceKT ¥
UCIUTUBAKY OCTBAPEHOCTH NIPaBHe Ap)KaBe/BlajjaBuHe mpasa de iure y Pemry6muuu Cpbuju
HaKOH yCTaBHUX ITpoMeHa 2022. rogyHe 1 HAKOH JOHOLIEba IPOIPATHUX IPABOCYIHIX 3aKOHA

- Ha MCIIUTHBame de iure He3aBUCHOCTU CyficTBA. C 0031pOM Ha TO [la CY KOPeHUTe IIPOMEHe ¥
obnacty mpaBocyha penaTuBHO CKOPO CIIpOBefieHe, 32 CBECTPAHO UCIIUTIBAbE KOMUKO je de facto
HE3aBICHOCT CY/ICTBA OCTBapeHa, MOTpebHa je Beha BpeMeHCKa IMCTaHIa.

Y jemHOM Jemy KoayTOPCKOT pajia Of Ipe BIIILE Off leceT TOANHA, CIPOBefieHa je CTyAuja
C/y4aja 0 OCTBAPEHOCTH de iure HE3aBUCHOCTH CyncTBa ¥ Perybmuim Cpbuju.® Taga cy nHn-
KOBaHe OCHOBHE CTTab0CTI HOPMAaTUBHOT OKBYPA He3aBICHOCTI CyAcTBa y Perry6mumy Cp6uju n
nouyhern npeanosu de constitutione ferenda u de lege ferenda 3a oTknarmarbe K/byIHUX HERO-
cTaTaka (MCK/by4MBarme IPOOHOT TPOroAMIIber Iepuofa IPUINKOM U360pa CyAuja, IpoMeHa
HaY1Ha 1360pa 4IaHoBa Bycokor caBera CyCTBA pafiyt UCK/bYUMBabha IOTUTUYKOT YTHUIIAja IPU-
MMKOM 1M360pa CyAuja U IpecTaHKa CyaujcKe GyHKIMje, peCTPUKTUBHIje IOCTaB/batbe Pasiora
3a paspelliere U36eraBameM IPaBHUX CTaHAAP/A, 00e3behuBambe MarepujaHe He3aBUCHOCTH
cTBapameM (uKcHOr OyjeTa Ha Koju He 61 MOIJIO la yTide IIpeficTaBHITIKO TeJo).”

Y oBom papy he 6utu usspiiena peeanyanuja de iure He3aBUCHOCTY CYCTBA HAKOH
ycTaBHUX mpoMeHa 2022. TOfIMHE, Y3 HAcTojarbe fla Ce MCIHTA ITa je ypabeHo, kao u mITa je jom
moro 6utu ypahero. Pagu maxuter mopehewa y papy he 6uru xopuinhena ncra Metogonomnika

3 O KpuTHIV HAYMHA Ha KOjJ je KOHCTUTYIMOHA/MM30BAHO HAUe/I0 BlajjaByHe npasa y YcraBy Pemy6nuke Cpbuje
u3 2006. rogune Bunety Buute: Jlparyrus ABpamosuh, ,Ycras Peny6nuke Cpbuje ns 2006. roguse 1 Haueno mpasHe
IpxkaBe — MUT uan uctuna?“, Cpncka nonumudxa mucao, nocebHo usgame 2017, 47-65.

4 O TeopMjcKOM pasIMKOBawy ,TAHKUX I ,IIyHNX Bep3uja BlafjaByHe IPaBa BULETH AeTabHuje: JlparyTus ABpa-
moBuh, ,,JeffaH HOBY TOITIeN Ha BIafaBuHy npasa‘, IIpasHu susom 14/2009, 359-370.

5 Teopujcko pasnukosame de iure u de facto He3aBUCHOCTHU CYLCTBA je IPBYU IIYT YBEJEHO Y jeTHOM eMIMPUjCKM
opujentucanoM pagy 2003. rogune, Lars p. Feld, Stefan Voigt, ,,“Economic Growth and Judicial Independence: Cross
Country Evidence Using a New Set of Indicators”, European Journal of Political Economy, vol. 19, 2003, 497-527.
YumweHna je ga cy de iure u de facto He3aBUCHOCT CyAcTBa oBe3aHM. VIcTpaxuBaibe Koje Cy KacHuje criposenyt MenTon
u I'uHC6YPr yKasyje Ha TO fja je 3a oCTOjambe de facto He3aBUCHOCTH CY[ICTBA K/BYYHO TO [ia Cy 360D Cyzuja i paspe-
1ewe Cyanja de iure MOCTaB/beHN TaKO Aa Oy M307I0BAHM OF PyTe B IPaHe BIacTi, James Melton, Tom Ginsburg,
»Does De Jure Judicial Independence Really Matter?: A Reevaluation of Explanations for Judicial Independence”, Journal
of Law and Courts, 2/2014, 187-218.

6 Dragutin Avramovi¢, Darko Simovi¢, Sreten Jugovi¢, ,,Judicial Independence, Rule of Law, and the Case of Serbia®,
Archibald Reiss Days, Vol. I1, Belgrade, 2013, 87-98.

7 1bid., 96.
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MaTpyI1a Kao ¥ y IOMEHYTOM K0ayTOPCKOM pafy. Iby umHM mecT Kby4HMX MHAMKATOPA KOjUMa
ce Mepu de iure He3aBUCHOCT CYACTBA Koje Cy mocTaBumyt MentoH u [nHcOypr: adpupmanuja Hesa-
BUCHOCTH CYACTBA, TPajame cymmjcke QyHKIMje, MOCTYIaK 1360pa Cynuja, pecTaHak Cyaujcke
GbyHK1IMje, OrpaHYEHOCT YC/IOBA 3a IIpeCTaHaK CyAujcke QyHKIMje, MaTepyjaiHa He3aBUCHOCT.?

Beh je Ha mpBu 1oOI7Ien Yak ¥ IaMIYIMa jacHO Aa cy ofpeheHu moMaiy Ha yuspuihemwy
HOPMAaTMBHOT OKBMpa He3aBUCHOT CyAcTBa y Pemry6muuy Cp6uju Haunmenn. MebyTum, y crpyd-
HOj jaBHOCTH Cy IIPUCYTHA MUII/berba fla UIAK HIje MHOTO TOTa Y4YMIbEHO Ha ITYTYy Ka BlaJaByHU
npasa.’ L{ub 0Bor pajia jecte yIpaBo MOKYIIaj IITO 00jeKTUBHYjeT, KBAHTUTATVBHOT UCKAa3MBaba
CTama He3aBUCHOCTH CYACTBA de ilire, NPUMEHOM CIU1He Memo00I02Uje Kao u npe jedHe deye-
Huje. CBakako, Moryhe ocTojame 11 jefHOT Cy0jeKTUBHOI, BpeIHOCHOT CTaBa ayTopa O 0XKe/bHOM
TI0/I0Xajy CYLICTBA Y CUCTeMY IIOfieTie BIACTH (Kao ¥ O IPUXBAT/bUBO] BeP3jU ,,[IyHe  BIIafjaBIHe
IIpaBa), CKOpO fia je HeM3beXKHO.

2. AOMPMAIIMJA HE3ABMCHOCTY CYIICTBA

Kao u y nepuony npe ycTaBHMX IpOMEHA, UMIEPATUB HOPMAaTYBHOT IIPOI/Ialleha MHCTH-
TYLIMOHA/THE HEe3aBUCHOCTH CYACTBA (any M IMYHE He3aBUCHOCTU/HEIIPUCTPACHOCTHU CYLMja)
je HecyMBIBO I ajbe 3afoBojbeH. Hamme, wi. 142 Baxkeher YcTaBa Kojit ce ofHOCH Ha Hadea
CymcTBa rmach: ,CyAcka BIacT Ipumaga CyfoBuMa Koju ¢y HesaBucHu (cT. 1) ... CyAcky ommyky
MO)Xe TIPEVCIIUTIBATI CaMO HaIEKHM CYA ¥ 3aKOHOM IPONICAHOM IOCTYIIKY, Kao U YCTaBHU
CYJ, y HOCTYIIKY II0 yCTaBHOj xasnbu (ct.4)“'° Ha 0BoM MecTy je HalpaB/beH Halpe#ax y OxHOCY
Ha IIPETXOJHO YCTABHO pelllere jep je YcTaBHU YA Koju je de facto y MOCTymamwy Mo yCTaBHUM
Xaj6ama IoCTao CyJ| HajBUILET CTeTeHa, Cafja i de iure Tako MO3UIIMOHMPAH.

IlITo ce TM4e MecTa CyfICTBA Y CUCTEMY TIOfeNle BIIACTH Y 41 4, CT. 4 YCTaB je M3pU4uT Jja
je CyZiCKa BIIacT He3aBUCHA, IOK Y CT. 3 MCTOT YIaHa 32 OFHOC TPV IPaHe MPOIINCYje [ja I0YMBa
Ha Mel)ycoOHOM MpoBepaBamy U PaBHOTEXM. Y OHOCY Ha HPETXOHO YCTaBHO Pellere Koje je
OJHOC TP IpaHe BIACTY 3aCHUBAJIO Ha PaBHOTEXM ayy 1 Meyco6HOj KOHTPON, OBO je BeTMKI
TIOMaK Ka IIOTITYHWjoj He3aBUCHOCTY CYACTBA, jep IpOBepaBambe (JTeKCHIKM, a/M U CYIITUHCKY) BaH
CBaKe CyMIbe HUlje MCTO IITO U KOHTposa. OCHOBaH je IPUroBop fia ,CpeficTBa MehycobHor yTumaja
u3Melyy MOMUTUYKYX rpaHa BIACTH He MOTY OMTU HCTOBETHO PUMeEbEHa I Ha OFHOC IIpeMa CY/ICKOj
rpanu Bractu'' MebyTum, MMMO [leK/IapaTiBHOT HIBOA, IIpelM3Ha udepeHnnjanyja HaunHa

8 Melton, Ginsburg, op. cit., 195-198.

9 Jlera/baH KpUTUYKIY TOTTIES, HA YCTaBHY pedopMy CynicTBa je usHeo JJapko Cumosuh, ,,YcTaBHYM aMaHIMaHY U3
HY’X[Ie — KPUTUUKI OCBPT Ha yCTaBHY peopMmy cyzcke Bractu®, 36oprux padosa Ipasnoe daxynmema y Hosom
Cady, 1/2022, 85-119. Bucoxu cTeneH CKeIice y OFHOCY Ha IeIOTBOPHOCT YCTABHUX IPOMeHA Ha Iy Ty BIajjaByHe IPaBa
Cy IOKasamu i fpyru ayropu. Busern na npumep: Jacmunka Xacan6erosuh, ,Moxxe n1u ipoMeHa ycTaBa ja IpOMeHN
cyncko npasocyhe Habome?, [IpasHo-nonumuuke pacnpase o npasocyhy (yp. Muonpar Josarnosuh), LIETIPVIC, Beo-
rpag 2022, 7-17; CaBo Byphuh, ,,Jla nu he u kaga cyncrso y Cpbuju 61y sancra HesaBucHO? ¢, [IpasHo-nonumuuxe
pacnpase o npasocyhy (yp. Muogpar Josanosuh), HEITPVC, beorpap 2022, 17-35.

10 Ycras Penry6nuke Cp6uje, ,,Crnyx6enn rnacuuk Peny6onuxe Cpbuje” 6p. 98/2006 u 115/2021. Ha cnudas HauuH je
y 4, 4 3akoHa o ypehemwy cynosa, ,,Cryx6enn rmacuuk Penry6muke Cpbuje” 6p. 10/2023 npoxniaMoBaHa He3aBUCHOCT
CyJiCKe BIIACTH Off 3aKOHOJIABHE 11 M3BPIIHE BIACTH.

11 Cumosuh, op. cit., 99.
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YTHIIaja jeiHe TpaHe BIACTU Ha IPYTY ce CIPOBOAY KPO3 IPYTe, KOHKPETHE yCTaBHE MEXaHNM3Me
(ne)ytuuaja. C gpyre crpase, uMajyhu y BUny fia je y IUTamby BIACT, JaCHO je /ia HU CYfiCKa B/IaCcT
He MO)Ke CTajaTy IIOTIIYHO M3BaH OU/I0 KaKBOT JOMalllaja Apyre ABe IOMUTIYKE IPaHe BIACTIL.
Kako nojenuan ayropu go6po npumehyjy, 1 cyacka BIacT je HOMUTIYKA BIACT Y IIMPEM CMUCITY
peun, jep je OHa IpMMebUBaYKa BIACT ¥ GYHKUMjY CIIpoBOhemba (MOXKeMO JOfaT! CBe BULIE I
CTBapama) 3aKOHOJJaBHE OTIUTHKE, YIIPKOC TOMe IITO METOAM ¥ HAUMHY Ha KOje MHTepBeHMIIIe
HICY TIOTITYHO UCTY Ka0 METOMM ¥ HAauMH pajia MOMUTUYKKX opraHa.'? To je HAPOUUTO BUA/BUBO
Y pafly HajBMIINX CYHO0Ba YMja eIATHOCT IIOfipasyMeBa I Olpefie/blBatbe 3a ofpeheHe BpenHO-
CTU, MJICOTIOTH]Y, HOMNTHKY KOja XM y TeMeJby IIpaBa Kajja Huje Moryhe ocTaTy HeIlpucTpacaH.
OTyy ce YMHM [1a je Cy/CKa BIACT ,[IPOBEpaBabeM  0CTasa y JOBO/bHO] Mepy He3aBUCHA, /it
He U IOTIIYHO VICTPTHYTA U3 KOHTEKCTa PaBHOTEXXe BIIACTU U OO KaKBe ,KOHTPOTIe, jep 6u y
CYIIPOTHOM IOCTasNa JOMMHAHTHa. * Kako McTide jejaH nTammjaHCKu ayTop: ,eKCIIaH3Mja CyficKe
BJIACTY — Ca IPOTPECUBHIM I'yO/berbeM OfIHOCA CyAMja ca pelpe3eHTaTBHUM IPaHaMa BIacTH,
Zla He IoMMHbeMo IpabaHe — je yBeIa y eBpOICKY IIOMUTUYKY cUcTeM oBehaHy #o3y ommrap-
X1je WL, ca CYIIPOTHe TauKe IIeUIITa, apUCTOKpaTuje.'* Y Ipuior oBoj Te3u upe 1 MULIbEbe
Benenujancke komucuje 6p. 921 o Hanpry akra o npomenu Ycrasa Penry6ruke Cpouje opy 25.jyHa
2018. roxuHe koje je 6110 MyTOKa3 yCTaBOTBOPLY (ILITO je U M3pUUNTO U HaBeneHo y Obpasiio-
Xemwy AKTa 0 IpoMeHH YcTaBa),'® a y KoMe ce HaI/alllaBa ia IPYMHINII He3aBYCHOCTH CYACTBA He
Tpeba fa crpedasa Aujanor usMehy rpaHa BnacTu Apxxase, Beh a B1X0B OfHOC Tpeba fja moumnBa
Ha Mel)ycOOHOM IIOLITOBAMY ,,KOjU y3UMa Y 0031 Kako HEOIIXO[JHO OiBajabe, TAKO M HEOIIXOAHY
mehysasucrocm (II0AByKao ayTop) uaMeby rpana Bractu'®
HesaBucHocT (OJHOCHO HEIPUCTPACHOCT) CyAMja je 3arapaHToBaHa yiaHoM 144 Ycrasa:
»CyIiMja je HesaBMCaH U CyAM Ha OCHOBY YcTaBa, moTBpheHnx MehyHapomHux yropopa, 3akoHa,
ommrenpuxsaheHyx npasuta MeyHapogHOT IpaBa U IPYTUX OMIITUX aKaTa, JOHETHX Y CKIafy ca
3aKOHOM. 3a0parbeH je CBaKy HellpUMepeH YTHLIAj Ha CYANjY Y BpILewy cynujcke byHkuuje . ToToBo
ucta popMy/Ialyja rapaHIyje He3aBICHOCTI CYfiMja Kao y YCTaBy je IOHOB/beHA I Y WI. 2 Baxkeher

12 Jlparau Jlenkosuh, ,,Cyacka dynkuuja n monuruka“, 36opuuk pagosa IIpasror ¢pakynrera y Hosom Cagy, 1969,
211; Bragan Kyneumh, ,Hema HesaBucHor cycTBa“, octynHo Ha: https://www.ekspres.net/politika/nema-nezavisnog-
sudstva-vladan-kutlesic-profesor-ustavnog-prava-na-univerzitetu-union-nikola-tesla, 16. 4. 2024. Buperu u: [[parytux
Aspamosuh, Vnuja JoBaos, ,Mut o HezaBucHoCTH CyACTBA", 360pHUK padosa IIpasHoz paxynmema y Hosom
Cady, 2/2021, 495-510.

13 Vizeje 0 IOTIyHOM M3MeIITAlbY CYACKe BIACTY Cy 4icTa puKIMja (HUI/e pean30BaHa) i IpeficTaB/bana Ou fupeK-
TaH IyT y CYA0KpaTujy: ,Ipe6ano 61 fa cyAcka BIacT camy cebe KOHCTUTYMIIE, CAMOj ceby To/IaXe pauyHe 1 Jia je
MMYHa Ha IPOMEHY OJfHOCA CHara Ha MonuTu4Koj cuenn, Hyphuh, op. cit., 22. VieamucTuyxy je cTaB McToOr ayTopa
KOjU Ha Tpary JepuHra UcTude ja CyjcKa BiaacT Tpeba fia 6yje ,,CTpydHa, HeyTpalHa, ancTpakTHa Baact, ibid. Obe-
36eherbe CTPyIHOCTH je HeyIUTHO, ATV OTITYHA HEYTPATHOCT (,0CYCTBO CTpacTu ) 6u 6110 jeguHO Moryhe ykommko
6u cynumu poboru, a He ibyau. Takohe, HeMa KOHKpeTHMje BTacTH 0 Cy/ACKe BracTu!

14 Carlo Guarnieri, ”Judicial Independence in Europe: Threat or Resourse for Democracy?“, Representation, vol. 49,
3/2013, 356. Bupern neramuuje u: Carlo Guarnieri, PatriziaPederzoli, The Power of Judges: A Comparative Study
of Courts and Democracy, Oxford University Press, Oxford (UK)-New York (USA) 2002.

15 Akt o mpomenu Ycrasa Peny6nuxe Cpbuje, goctymso Ha: http://www.parlament.gov.rs/upload/archive/files/cir/
pdffostala_akta/2021/2166-21%203.pdf, 16. 4. 2024.

16 Mumbemwe Berenujancke komucuje 6p. 921/2018 o Hanpry amanimMaHa Ha yctaBHe ofperbe o mpaBocyhy ox
25. jyna 2018. ropuue, naparpad 13, gocrymso Ha: https://www.mpravde.gov.rs/files/Misljenje%20Venecijanske%20
komisije%20_prevod%20srpski.pdf, 16. 4. 2024. OBo MuIbere BeHewnjaHcke KOMICHje je 3aCHOBAHO HAa MULI/bEIbY
KoncynrarusHor Beha eBponckux cyguja 6p. 18/2015 ,ITomoxaj mpaBocyha u meros ofHOC ca fPyruM Ap>KaBHUM
B/IACTYIMA Y MOJIePHOj AeMOKPATHUju, JOCTYIHO Ha: https://rm.coe.int/16807481al, 16. 4. 2024.
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3akoHa o cygujama.'’ IllTaBuie, y 4. 4 3aKoHa o CyAujaMa Cy IPOKIaMOBaHM 1 Oinke ofpehenn
eTUYKY IPYHININ BplIera CyAujcKe GyHKIMje 1 To (Iopes OAr0BOPHOCTH 1 IOCTOjaHCTBEHOCTH),
HEe3aBUCHOCT ¥ HelpUCTpacHoCT. HezaBucHoCT je fedmHmcana Kao [y>KHOCT Cy/iMje f1a y CBaKoj
HPUINALIY OFPXKU [IOBEpelbe Y CBOjY He3aBMCHOCT U HEIPUCTPACHOCT, /I U KA0 TY>KHOCT OpraHa
jaBHe BIIACTY ¥ jaBHYX QYHKIMOHEPa [1a O pXKaBajy OBEperbe Y He3aBUCHOCT M HETPUCTPACHOCT
Cyauja, amu u cygosa (4. 4, ct. 2). Cynujama je Takobe yTBpheHa Ay>KHOCT ia HEIIPUCTPACHO BOJie
TIIOCTYIIAK 110 CBOjOj CAaBECTH, Y CKIAAy Ca BIACTUTOM IIPOLIEHOM YMIbEeHNIIA M TyMaderbeM IPaBa,
y3 06e3beheme mpasuuHor cyhersa i molTOBabe NPOLECHNX IpaBa cTpaHaka (wi.4,cT.3). Y cr.4
MCTOT YIaHa je npeaBubeHo aa ce ETuukum kofiekcoM Koju loHocy Brcoku caBeT cyncTBa ke
ypebyjy eTudxu mpuHIMIN Bplewa Cyaujcke GyHKIHje.

Kao 11 y mpeTxoHOM ycTaBHOM pellesy peaBubeHe Cy 1 Apyre rapaHiiyje He3aBUCHOCTH
Cynmja: HempeMecTuBOCT cyauja (wi. 147), uMyHuret u uHKoMatibuautet (wi. 148). VimyHu-
TeT U HeCIOjUBOCT CyAMjcKe GYHKIMje CY PerymucaHy Ha FOTOBO MICTOBETaH HA4yH. Y HOTIeRy
HeIIpeMeCTMBOCTH CyfiJija HauMbeH je O3UTHUBHY IIOMaK ¢ 063MpoM Ha TO fa je cafia YcTaBoM
Ipeny3Huje ofpeher MaTepujaTH IIOTI0Kaj CYAMje KOj) je TPajHO IpeMelITeH VI IPUBPEMEHO
yuyhen y gpyru cyn. Hanwme, 6mmoxe je (anu He u motnyHo) oppebeHo 1mTa mogpasyMeBa yKUambe

HIPETEXHOT fiefia HafTIeXXHOCTH ;'8 11 06e36el)eHo je IpaBHO CpefcTBO IIPOTHB OIYKe O peMell-
Tajy cymmja y BUmy kanbe YcraBHOM cypy.”

CBe y cBeMy, ycTaBHUM ITPOMEHAMA, Ka0 11 y TIPOIIPaTHIM IIPaBOCY/IHIM 3aKOHMMA, IOfaT-
HO je yuBpIIheH HOPMAaTHBHM OKBUP ¥ JAeTa/bHUje je (HApOouNTO Ha HUBOY YCTaBa) y OFHOCY Ha
IpeTXOfjHa pellera ofpeleHa He3aBUCHOCT cyAcTBa 1 cyauja. [lojenuHa murama 61 HECYMBYBO
Moria OUTH IPeMeT TEOPHUjCKOT CIIOPeba. JeffHO Off BbUX 61 3acurypHo 6o aa i je onpeheny
eTVMYKMX IPMHIMIA BpLIeba CyAujcke QYHKIMje MeCTo U Y 3aKOHY JIIM je Tpebhano a oCTaHy
VICK/bY4VBO JIe0 eTUYKOT KOfeKca Cyfmja. Y CBaKOM CITy4ajy, BUX0BO JOJAaTHO 3aKOHCKO ofipebeme
(HapOUMTO CYMMjCKe HE3aBUCHOCTH ¥ HETIPUCTPACHOCTI) IOJATHO ,,04BPIIhaBa“ OKBUP He3aBUC-
HOCTY CYACTBA U JoNpMHOCHK apypMaLiuju Ujieje He3aBUCHOCTI CYCTBA Y CYANja.

17 3aKoH o cymujama, ,Cyx6enn rmacuuk Peny6muke Cpbuje 6p. 10/2023.Y un. 4 Baxeher 3akoHa o ypehemwy cyno-
Ba, je 6mnke ofpeheHo mTa ce moppasymesa moj 3a6paHOM HEIIPUMEPEHOT YTHIiaja.

18 OcHoBaHa je mpuMes6a Kojy je usHeo JI. Cumosuh y norneny xopuurhera HeogpebheHor mojMa ,cMameme oTped-
Hor 6poja cyuja y cyny” Koju mpeficTaB/ba yCIOB yKUaha MPETeXHOT fiena HapmexHocty, Cumosuh, op. cit., 105. Y
CYILUTHHM, OBJi€ je jeflaH IPaBHI CTAHJAP/ 3aMelbeH NPYTUM IPaBHUM CTaHAApHoM, Mafia wi. 150 YcraBa meby Hap-
NexxHoCTH Bucokor caBeta cycTBa cTaB/ba i ofpebuBame morpe6Hor 6poja cymuja. [Ipoctop 3a NpMKpyUBeHH, Mafia
Y OCHOBH BPJ/IO OCPeAHM, momuTnaky yTuiaj Cumosuh Bugn kao moryhHocT yTuiaja napmamestapte sehnne npu-
JIMKOM [IOHOIIIeta 3aKoHa 0 ypeDery cyoBa it OpraHu3oBarma Mpexe Cynosa, ibid.

19 O mpeTepaHOM LIMpPEbY HAJIKHOCTH YCTaBHOT Cy/ia ¥ 3aMpamby y mpocTop mpaBocyha he 61Ty Hemrro Buie peyn
Ha J[PYTOM MEeCTY y OBOM Pajiy, Majia je IIo Cpefiu IUTambe Koje 6u ¢ 063upoM Ha meros 3Hauaj saBpehusano nocebny
a>KIby U [leTa/bHy aHA/TN3Y, IUTO 61 Pe3y/ITHPAIO HOBUM HAYYHUM PaJOM.
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3. TPAJAILE CYIUNJCKE ®OYHKIIM]JE

YcraBHMM n3MeHaMa u3 2022. TofMHE je OTKIOWbEHA, YIHH CE, 0CHOBHA crmaboct MIPETXO{HOT
YCTaBHOT peliierba. YKU/iambe TPOrofMIIbET ,IpoOHOr M300pHOT Meprozia je O1I0 HY)XHO Kako
011 ce 3a1CTa OCTBapU/Ia CTAIHOCT Cypujcke ¢pyHKIMje.”’ Ha 10jMOBHOM HUBOY CTaHOCT CyAMja,
TOBe3aHa ca UfejoM pensbopa (Makap 1 MOYETHOT) CyMUja IPeACTaB/ba CBOjeBPCHM JIOTMIKU
napajokc. YCTaBHO pellietse Ipe IPOMeHa je y BeMIKOj Mepy HETaTUBHO Y TULA/IO Ha He3aBUCHOCT
CYyAUja, jep ce TOKOM MPOGHOT U36O0PHOT MEPUOLA MOITIA MEPUTH CTPYYHOCT I CABECHOCT, A/l 1

»IOOOHOCT cyuja (IITO je Y BeMMKOj Mepy 1 IOKa3aHO OMIITUM pe(1360poM) M, Moryo 61 ce
pehu nyctpaunjom cypuja 2009. ronute, Ha ocHOBY 3akoHa o cyaujama us 2008. roauue).” OBak-
BO HOPMAaTUBHO pelllerse je BORWIO Ka TOMe a CYAyje TOKOM TPOrOAMIIEeT M360pHOT Hepuosa
Tpeba Ha ofpelenn HauuH fa ce ,mpenopyde” kako 6u 06e36enume usBecHoct O6yayher sancra
CTaJTHOT TIOTI0Xaja.

Y 4. 146 Baxeher YcraBa mpomnucaHo fa cyaujcka QyHKIMja Tpaje of 1360pa 3a cymujy
70 HaBpIIewa pajgHor Beka. [lakie, cajja cyamjcka GyHKIMja Tpaje HEIPEeKUIHO [0 Kpaja paj-
HOT BeKa, 6e3 msyseTka Koju je mpepBuhano paHuje peliene 3a Cynuje Koje ce IpBu myT 6upajy
(HapaBHO Y3 MOIyhHOCT Ja o ImpecTaHkKa CymujcKe GpyHKIMje fobhe 1 Ipe HaBplleba pagHor
BeKa, I0f] yCIoBMMa npeBuhenyM YcTaBoM 1 3akoHOM o cyfujama). Ha oBaj Haumu YcraBoM je
3arapaHTOBaHa allCOMyTHA CTAJTHOCT CYLMjCKe GyHKIMje (Kao 1ITo je 610 yIumbeHo M YCTaBOM
Penryomuxe Cpb6uje 3 1990. ropuse).

UnHM ce /12 je HOBO YCTaBHO PEIIErhe KOjUM Ce TapaHTYje MCTUHCKA CTATHOCT Cy/iyija HajBH -
1IIe IOIPUHENIO OCHAXUBAIbY IHIIXOBE TIYHEe He3aBUCHOCTY U 00e30ehBamy HepuCTpacHOCTH
y omnyuuBamy. [Tonoxaj cyauja je Ha oBaj HauMH CTaOMIN30BaH, OTK/IOMEHA je HEM3BECHOCT Y
TIOITIefly BIXOBOT TIO7I0Kaja, LITO je OCHOBHMU NPEAYCIOB fia 611 ce 06e36emna cTBapHa CyamjcKa
CaMOCTATHOCT Y He3aBMCHOCT IPUTMKOM OfTyYMBalba.

4. IIOCTYITAK U3bOPA CYIVJA

JIsMeHa TmocTyTKa u360pa Cyfuja je HeCTIOPHO O1/Ia Hy>XaH KOpPaK Ka JIeoNUTU3aLuju
CyJCKe BIACTU. YCTaBHMM IPOMeHaMa je MCK/by4eHo HerocpenHo ydemhe HaponHe ckymmTiHe
y IOCTYIKY 1300pa cyAuja 1 IpefceHMKa CYL0Ba, JOK je HBIX0B M360p IpemymTeH BricokoM
CaBeTy CYACTBA Ka0 HEe3aBUCHOM JIP)KaBHOM OPTaHY KOji ,,jeM4M HE3aBUCHOCT CY[0Ba, Cy/iuja,
TpeficeHIKa CY0Ba U CyAuja MopoTHMKa“ (W1. 150), ITo je pelrerbe Koje IpeficTaB/ba BaXKaH 1
BE/VKN IO3UTYBAH MCKOPaK.

Mebyrum, Beh YcraBom onpeben cactas Bucokor caBeTa cyAcTBa IIoKasyje fja ce cajia OTH-
11O Y APYTY KpajHoCT. HamMe, M3MemeHNM yCTaBHUM pelliereM je penBul)eno na Bucoku caBer
cypcTBa uuHY 11 wiaHOBA: IeCT CyAuja Koje 6upajy cymuje, 4eTupy UCTAKHYTa IIPAaBHMKA KOje

20 O KpUTHIM T3B. IPOGHOT TePIOfa Ha KOji Cy ce bupare Cyfmje je J0CTa MICAHO, BUAETH Ha mpumep: CrnobosaH

Opnosuh, ,,CranHoct cyaujcke GpyHKImje vs. oty peusbop cynuja y Pemy6muunu Cpouju®, Ananu [IpasHor pakysn-

tera y beorpany, 2/2010, 175. Bnagan Ilerpos, ,IIpeanosu sa mpomeHy YcraBa y feny Koju ce ofHOCH Ha mpaBocybe
- npencnutuBambe Hannonanue crpareruje, 360pHux padosa Ipasnoe paxynmema y Huuty, 68/2014, 99-100.

21 HectpyuHe unu HecaBecHe Cyfiuje Cy CBaKaKo MOIIe GMTY paspelleHe U3 THX Pas/iora.
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61pa Hapopgua ckymiutiHa 1 npefcensnk Bpxosror cyga (wi. 151).%2 Beh je Ha npBu mornern
jacHO J1a OBMM Te/IOM JJOMVHMPA CYJCKa BIACT (CeflaM 4IaHOBa),”> HacIpaM OHa YeTUPY YVjI je
u360p y pykama 3akoHOIaBHe (IIPeICTaBHIYKE) BIIACTI KA0 IIOJIMTIIKe TpaHe BIacTu. [loTnyHy
JOMMHAIN]Y CyfiCKe BIIACTI Y IOCTYIIKY M300pa Cyfmja je 3alieMeHTHPao 3akoH o BucokoM caBety
cyncTBa y wiI. 20, xojuM je npeasubeHo fa ce omtyka o usbopy cyauja soHocu BehyuHoM rmacosa
CcBUX 4naHoBa. [IpeMa 3aKoHY, 3a JOHOIIEHe OTYKe 0 U360DPY CYM1ja je JOBO/BHO MIECT IacoBa
(om Moryhux cefiam rTacoBa YIaHOBa U3 pefia Cyuja),** To 3HaUM Ja [7IACOBY MCTAKHY TUX IIPaB-
HIKA YOIILITe U HUCY MOTPeOHM, OXHOCHO fia CYACKA BIACT ¥ CYIUITHHY 6upa camy cebe. YTuiaj
MCTaKHYTUX IIpaBHUKA Ha U300 Cy/aMja CBefleH je Ha MOTYRHOCT Helpy>Kama KBOPYMa 3a OfLIy-
yyBame (1. 18, ct. 3 3axoHa o Bucokom caBery cyzcTBa npenBuba fia je 3a ofpxaBarbe CefHULE
norpe6HO IPIUCYCTBO HajMame ocaM YWIaHOBa Bucokor caBera). OcuM TOra, HY Ha OBaj HAUMH
VICTAaKHY T IIPaBHUIIM He MOTY CYLITUHCKY yTULIATH Ha (He)usbop cynuja, jep je meby Moryhum
pasmosnuMa 3a npecraHak QyHkIuje yiaHa Bucokor caBera npensubeHo u To #a unaxy Casera
byHKuHMja IpecTaje ,aKo yuecTano He yuecTByje y pagy Casera 6e3 onpasnaHor pasmora“ (4. 54,
cT. 3 3aKoHa 0 BycokoMm caBety cyncTBa). OBakBoM (opMyanujoM ce oTapa npobmem u Ilan-
JOpMHA KyTHja MOryhux sHauema MpaBHUX CTAaHAAPAA ,y9eCTaN0 U ,,0€3 OIpaBJaHOr Pas/Iora’,
o omneT yrBphyje Bucoxu caBeT BehuHOM I7TacoBa cBUX WIaHOBA. TakBO pellere IpeACcTaB/ba
yIasak y sauapaHy KpyT CyfloOKpaTHuje, a MCTAaKHYTH IPaBHUIIN Ce Y TIOCTYIIKY u3bopa cynuja
CBOJIe Ha CTATHCTe, NKebaHy Koja Tpeba a yKpacu cacTaB Bucokor caBeta CyAcTBa 1 IPY>KU MY
HEOIIXOflaH HapOJHI TeTUTUMUTET. JI0fylile, Kao ¥ Ha pyre OfnykKe Bucokor caBeTa, u Ha OfIy-
Ky 0 IpecTaHKy QyHKIUje wiany Bucokor caBera npensubeHa je xanba YcraBHoM cygy (1. 153
Ycrasa Peny6nuke Cpouje; wi. 57 3akoHa 0 BiicoxoM caBeTy cyzcTBa).

HoByM koju npeicTaB/ba Ha IIPBY MOTJIE, BAXKHO AOJIATHO jeMCTBO HE3aBUCHOCTY CY/ICTBA,
oMoryheH 3akoHOM 0 cyaMjaMa, je paBo xanbe YCTaBHOM CyAy IIPOTHUB OIIyKe O M360py Ha
cynmjcky yukuyjy (41. 59 3akoHa o cyaujama).” C 063upoM Ha TO fa IPUINKOM U360pa Cyauja
Bucoku caBet CyAcTBa Kao KOMIIETEHTaH I He3aBJCAH OPTaH OLebYje CTPYYHOCT, 0CIIOCOO/bEHOCT
U [OCTOJHOCT KaHAVHATA, Kao U ia IIPOIIICYje oKa3aTe/be 3a IbIXOBY OLICHY, I0CTAB/ba Ce IUTAmbe
LIe/MCXOTHOCTH YBoDema xanbe YCTaBHOM CY[y IPOTHUB OTyKe 0 U300py Ha CYAMjCKY QYHKIH]Y.

22V HakoH M3MeHa, y 4. 151, cT. 6 YcTaBa je 3afip)kaHo BeoMa 06po pelierbe (Koje JOMPUHOCH YHYTPALIbO0]j He3a-
BICHOCTH CY/ICTBA) la IPefCeHNUIIM CY0Ba He MOTy 6uTn 6upanu y Bucoku caBer cyncTBa.
23 HeTtpebary6uru 13 Bujia YMbeHNILY 1a IPUIIKOM u360pa WraHoBa Bucokor caBera CycTBa U3 pefia Cy/ija Kby -
Hy He)opMajIHy yIOTy MMajy CTPYKOBHA Cy/IMjCKa yPyKerba, HApOUMTO C 003MPOM Ha TO [1a je 3aKOHCKUM pellleheM
npepBubeHa 3acTYI/beHOCT Cy[0Ba pa3nIudnTe BpCTe U cTemeHa. HanMe, y 4. 26 3akoHa o BicokoM caBeTy cy/cTBa,
»Ciyx6enn rmacuuk Penry6muke Cpbuje” 6p. 10/2023 je mpormcano fa ce u36opHu 4iaHosy CaBeTa U3 pefia Cymuja
6upajy us cnefehux cymosa: jean 13 BpxoBHOT Cy/ia, jefjaH U3 aneTaliuOHNX Cy/l0Ba ¥ YIPABHOT CYJIa, jeflaH 13 BULINX
CYZI0Ba, jeflaH U3 IPUBPeAHNX CyfioBa i IIpiBpeHOT anenanoHOr CY/ia, jefjlaH 13 OCHOBHIX CY/|0Ba, jeflaH U3 TPeKp-
majuux cyposa u [IpekpurajHor anenanuonor cyna. Ilpurom, cynmja rnaca camo 3a KaHAujaTa ca IMCTe KaHUaTa
BPCTe, O[fHOCHO CTEIIeHa CY/Aa y KOjeM BpIIN Cy[ujcKy GyHKImjy (4. 28, cT. 3).
24 Tpe6a Mmaty y BUAY YMHEHNUITY f1a TPeMa U3MeHaMa YcTaBa IpejicefHIKe CY/I0Ba, KAo 1 MpeficeiHIKa BpxoBHor
cyna cajia 6upa Bucoxu caBer cyzcTBa, fopyme BehusoM o ocam rnacosa (4. 150, ct. 2 Ycrasa Peny6muke Cp6uje;
4i1. 20, ct. 2 3akoHa 0 Bucoxom caBery cyzicTBa).
25 3aKOHOM O CyAujaMa je yBeieHO i paBo Xajabe YCTaBHOM CYAy Y BHIIe CTy4ajeBa: MPOTHB OfTYKe O ya/berby
cynuja (4. 17), IpOTUB pelllerba 0 TPajHOM peMenITajy cysuja (4. 19, c1.8), mpoTus pelera 0 mpuBpeMeHOM yiyhu-
Bamy cyauja (4. 20, CT.6), IPOTHB OMyKe 0 paspellleby MpefceAHnKa cyaa (4. 82, ct. 4). Kao ny panujem sakoHcKkoM
pemeny npeasubene cy u xanbe YcraBHOM Cyjy IPOTHB OfIyKe Bicoxor caBera CyAcTBa y ClydyajeBuMa Kaja ce
cMarpa Jia cyAuja Huje usabpan (4. 63, CT. 3), Kao 1 IPOTUB OJTYKe O IIPECTaHKy CyAujcke GpyHKImje (4. 73).
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Jlocapalmb 1M 3aKOHCKMM pellietbeM (Ha Koje je ynyhusao Yeras) je 6uno omMoryheHo camo
mpaBo xajbe Ha OLMYKY O pecTaHKy cyAmjcke pynkuuje. Yak u Taga, Kajga je OCT0jao caMo Taj
jellaH IIpaBHM JIeK 0 KoMe 611 OfIy4nBao YCTaBHY CYJ, OIIPAaBAAHO je YKa3MBaHO Ha CaboCTH
TOT pellieha I Ha ,HepasyMeBame 'yxa' MHcTUTyLUje YcraBHOr cyaa“ Kako je uctuiao Parko
Mapxosuh: ,,Criop o pecTaHky cyacke GyHKIIMje HUje YCTaBHU CIIOP, Y BeMy Huje ped o IoBpe-
mu YcTaBa Kao KOJI yCTaBHe Xajbe, Ita oTyfa YcTaBHY CYA He Tpe6a fja 6y/ie Hajl/leX<aH 3a IeroBo
permaBambe. CTaB/barbeM pelllaBatba OBOT CIIOpa Y HAJUIEXKHOCT YCTaBHOM CYAY, Taj Cyf ce YnHM
MHCTAHIOHNUM CYIOM, LIITO OH II0 CBOjOj IIPYMPOAM HIUKAKO He Moxke OuTi > Ha cTpaHy aprymeHT
npeonrepeherHocty YcraBHOr cy/a, Koju 360r Bemukor 6poja ycTaBHUX XKanou, a cajia U HOBUX
APYIUX K10y npenBubeHnx ceToM IPaBOCYAHMX 3aKOHA,” TaKo ,,lIpeToBapeH Hehe cTusaTn
ZIa ce 6aByY OCHOBHOM Y HajBXXHMjoOM JieaTHOIINY — HOpMaTMBHOM KOHTponoM. CBe y cBeMy,
3alCTa Ce YMHI Jja IPeTepaHyM NpOLIMpPYUBabeM HaIeKHOCTH YCTaBHOT cyAa (Off OITyYMBama
TIOBOJIOM YCTaBHUX a6y 0 PasHOBPCHUX IPYTHX 5Kanbu) IpuOMnKaBaMo aMepiaKoM Mojie-
7y npaBocyba, rjae 61 YcTaBHY Cy/ Ha Kpajy MOTao IIOCTaTH HellTo nomyT Bpxosror cyna CAJL.%
MehyTum, 6e3 0631pa Ha HoMeHyTe puMefOe Koje Cy OCHOBaHe, YMHM Ce fia je yBohemeM IpaBa
xanbe YcTaBHOM Cyny (Kao MOIMTUYKO CYACKOM OpraHy) IPOTUB OITYKe 0 M300py Ha CYAMjCKY
GbYyHKIM)Y yCrocTaB/beH KaKaB-Takas (HeOBO/baH, iyl Hy)KaH) KOPeKTUBHYU QaKTOp Y IOCTYIKY
u360pa cynuja (Kojit je TOTOBO Y OTIYHOCTH Y PyKaMa Cy/icKe BIacTi). Y pBOj paclpaBy Ipef
YcraBHUM CYOM, KOja je HelaBHO Ofp>KaHa IIOBOJIOM JKanby KaHM/ATa Kojy HICY M3a0paHu Ha
jaBHOTYXITauke QyHKUMje, cynuja [lxymrh je c mpaBom ucTakao fa YcTaBHM CYA Huje ,HEKAKaB
Ha/IM300pHM OpraH“ Kojy paclonaxe U300PHIM IIpaBOM CYAMja 1 TY>KIIana, Beh camo xanbe-
HM CYJ ca CTPUKTHO KacaryoHuM osnaihermem.” Jlakie, YcraBHM CYA je cajja OCTA0 He BUIIIE
CaMo ,HeTaTUBHI 3aKOHOJIaBall', HEIO U OPTraH ,HeraTuBall y IOITIey M360pa HoCu/Iaa mpaso-
cynHyx GyHKIuja.

Y reopuju ce Hajuemhe ykasyje Ha mpo6meM Moryher MoMMTIYKOT yTHIIAja HA YeTUPY YIaHA
Bucoxor caBera cypcTBa Koje 6upa Haponsa ckymuitiHa. bes ynaxea y pelaBate IUTamba , Ipu-
KPMBEHNX  HAuMHA IIOJIMTIIKOT YTIIIAja KPO3 KPUTEPHjyMe MIH BIXOBO HEIIOCTOjambe 3a Ofabup

LUCTAKHYTHX TpaBHMKA , a([IOMUTUYHOCT) IETOYNIaHe KOMIUCH]jE KOja je Hajile)KHa 32 IJXOB 1300p
y cIydajy ma ce He Moxke mocTuhy YctaBoM 3axTeBaHa BehHa, HYXHO je OATOBOPUTI Ha je[fHO
TIPETXOHO MNTambe. 360T Yera HapoOJHO MPeNCTABHMUIITBO (Kao U3Pa3 HAPOJHE CYBEPEHOCTH) He
611 MorIo fja usabepe YeTHPY MPEACTABHIKA 10 CBOjOj BO/BY, HEBE3AHO 32 OUIIO KaKBe OfjaTHe
KpuTepujyMe (I1a cBe 1 fja Cy WIAHOBY MONTUTUYKIX CTPAHAKA, MaJia Cafjalllbe YCTABHO pelllerbe

26 Parko Mapxosuh, ,,Ycras Peny6iuxe Cp6uje u3 2006 — kputuaku nornen’, Ananu Ipasnoe paxynmema y beo-
2pady, 2/2006, 22.

27 VI 3akoH 0 BicoKxoM caBeTy CyJCTBa yBOAY a0y YCTaBHOM CyZy Kao IIPaBHO CPECTBO IPOTUB OJTYKA O Ya/berby
wraHa Casera (471. 12, cT. 5), IpoTuB pelrerba CaBeTa 0 pUroBOPY MOBOKOM IOBpefie M360pHOT mpasa (4. 41), mpo-
TUB OJ/TyKa 0 pecTaHKy yHkiuje urana Casera (4. 57). )Kanba YcraBHOM cyny je Ha MHOTo MecTa mpefiBubena u
HOBVM T3B. jaBHOTYXI/IAYKUM 3aKOHIMA.

28 TIpubmmkaBarbe aHIT0AMEPUYKOM IPAaBHOM CICTEMY je eBUICHTHO, Majyiin y BUY UMIbeHMITY f1a je CY/iCKa paKca
¥ KOJ Hac II0CTata BakaH GakTiuKky n3Bop mpasa. Kaga muiy o cymokparuju, Hajpehu 6poj ayTopa mpBeHCTBEHO MMa
y BUAY laHaIIby cBe Behy JOMMHALIN]Y yCTaBHUX CY/0Ba IMPOM cBeTa, Bufetu: Alec Stone Sweet, Governing with
Judges — Constitutional Politics in Europe, Oxford University Press, Oxford (UK)-New York (USA) 2000; Hirschl,
Towards Juristocracy - The Origins and Consequences of the New Constitutionalism, Harvard University Press,
Cambridge (USA)-London (UK) 2004.

29 Anekcanppa Ilerposuh, ,Jicropujcka paciipasa y YcraBroMm cyay*, ITonumuxka, 17. 5. 2024, goctymnso Ha: https://
www.politika.rs/scc/clanak/615124/Isto-rij-ska-ras-pra-va-u-Ustav-nom-su-du, 21. 5. 2024.
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TO M3PMYNTO He J03B0O/baBa)? V3Iyiea Kao fa ce y 0BOM CETMEHTY BIIIe He B LiryMa of fpBeha.
Cyncky BmacT Huje £06pO HY y IOTIYHOCTY eMAHI[UIIOBATH V1 JINIIUTY GUTIO KaKBe 3aBUCHOCTH Off
Ipyrux rpada Bractu. Jou je Hophe Tacuh ykasuBao Ha TO a He OfroBapa Hadery HOfie/e BIIacTH
71a jeqiHa BIIACT Mpou3/asu us came cebe, jep cBaka Bract nponsnasu us Hapopa.*® Tacuh ¢ mpasom
yII030paBa fja ce MICK/bY4¥BYM U360pOM CYAMja OFf CTpaHe CYAUjCKUX KOeTHjyMa CTBapa ,ecHad-
CKL AyX” TTie OV ce JbyAM OCTaB/baIM 110, TIYHOM IT03HAHCTBY 1 Be3ama“. V] rojennHI caBpeMeHN
AyTOPY YKa3yjy Ha YMIEHNUIIY [a je CMambMBatbe MOMUTUYKOT YTHIIAja IPUINKOM 1360pa cyauja
IIOBE3aHO U KOpeCIoH mpa ca moBehameM CyAujcKor ,,KoproparyBuama >

[Ipema MUIIbeBY MHOTHX ayTOpa CTaB/batbe U360pa Cyuja y HayIexHoCT Bucokor caBe-
Ta CY[ICTBA je HajBehy MOMaK Ka BIaflaBUHY IIPaBa, a IpeMa MULUbElbY MOjeIMHUX ayTopa, YaK
je ¥ TO HeTOBO/baH IOMAK jep ¥ fajbe IOCTOji MOTYhHOCT MONMUTUYKOT YTHIIAja. Y HACTOjamby Aa
ce 06e3beny 1o ,Ae6ma“ (thick) nubepanHa Bepsuja BrafjaByHe IpaBa I He3aBUCHOT CYACTBA
y TOMe se 4aK J1 IpeTepaso, Tako fa MO mocTamu ,Behu karomuuy ox camor Ilame’, oTBOpyBLIN
IyT HACTAHKY CyfoKparuje.”

Cryrde ce yTHcaK fia je 61710 cacBUM JOBOJBHO CTaBUTH U360 cymuja y pyke Bucokor caBera
CYICTBa, 8 IbeTOB CACTAB OCTABUTY UCTHUM KO0 U Y IIPETXOFHOM YCTaBHOM pellersY, Y3 KOPEKIUjy
HayyHa 1300pa YWIaHOBA U3 pefa CYAMuja, ITO je Tpebano MpemyCTUTH CyAckoj Bractu.” Ha Taj
HayyH 61 ce 04yBao Hy>kHU Oanmanc usMelyy rpana Bnactu (1 game 61 BehuHY YMHUIN YTAHOBY
U3 pefia Cyamja, a y mocTymnak u3bopa 6u ocranu Makap GpopManHo yK/bydeH) MPefCTaBHULIM
Ipyre fBe TpaHe BIACTH — MYHICTAP HaIeXaH 3a IpaBoCyle 1 IpefcefHIK HaAIeXHOT ofbopa
Haponse ckynmrnse). Tako 6u ce JoHeK/Ie cipeynia JOMIHALINja jefHe TpaHe BIACTH, LITO Hutje
camo Haru mpo6rem.* 3ap>xaBameM OBUX ,,CIIOJbHMX YIaHOBa” y BucokoM caBety cyacTsa 6u ce
3aip)kaja TPafUIMOHAIHO yTeMe/beHa, Ba)KHA MHCTUTYLMOHAIHA Be3a u3Mely cyacTBa u fpyre
ZBe T3B. IOJIATIYKE TPaHe BIACTH.

30 Hophe Tacuh, ,0 jeMcTBUMa cyzcKe HezaBucHOoCTH, ClIOMeHNUIa CefjMe IIaBHe cKynurTyHe Konrpeca npaBHuka
Kpamesune Jyrocnasuje, Konrpec npasnuka, beorpap 1935, 32-33.

31 Guarnieri, “Judicial Independence in Europe: Threat or Resourse for Democracy?“, 354-355.

32 Jlobpa HOBYHA V1 leMMMIYHA GpaHa HACTAHKY CyJoKparuje (amu i ofaTHo 0besbeherme yHyTpalmbe He3aBIUCHOCTI
CyJuja) je TO ITO IIpeMa pellletby HOBOT 3aKOHa 0 CyAiujaMa peficeiHMIM cyaoBa (Koje cajja rakole 6upa Bucoku caper
CYNICTBa, a MAH/IAT Off IIeT TofMHa uM je ofpehen y um. 149 Ycrapa) He Mory BuIle myTa 61Ti 6MpaHN Ha TY GYHKIUjY
y ucroM cyny (4. 77).

33 Tume 61 6110 3a[I0BO/bEH U jefJaH Off OCHOBHMX 3aXTeBa eBPOIICKMX MHCTUTYIIMjA ia HajMame 50% 4naHoBa CyJ-
ckor caBeTa 6yay cynuje Koje cy 6upare of crpaHe cynuja, Bugetu: European Network of Councils for the Judiciary
(ENCJ), Councils for the Judiciary Report 2010-2011, para. 2.1, gocrymHo Ha: https://www.encj.eu/images/stories/
pdf/workinggroups/report_project_team_councils_for_the_judiciary_2010_2011.pdf, 1. 5. 2024; Consultative Council
of European Judges (CCJE), Opinion no. 10 (2007), para. 18, goctymHo Ha: https://rm.coe.int/168074779b, 1. 5. 2024.
34 Ha remkohe ycrocraspama 6ananca usmely fBa ekctpeMa mpuankoM usbopa cynuja — ¢ jeiHe crpaHe Moryhso-
CTU ONMUTIYKOT YTHIIA]a, & C JPYTe, ONIACHOCTY CK/IM3aBakba y CyJOKPaTHjy — yKasuBasIu Cy MHOTH ayTopu. Bupern Ha
IpuMep yIOpesHy CTyAHjY 0 M360py CyAuja off CTpaHe CYANjCKUX KOMETHjyMa y K0joj ce pacBeT/baBa 0Baj mpobmem: N.
Garoupa, T. Ginsburg, ,Guarding the Guardians: Judicial Councils and Judicial Independence®, American Journal of
Comparative Law, vol. 57,1/2009, 103-134. Ha nctom ¢ony, BupieTyt 1 cjajHy ynopejHy aHa/musy pasnmauTHX CHCTe-
Ma n36opa cynuja y momutudkum u npasuuM cucremuma y CAJl, Adpuun, EBponn, Aycrpanuju u A3uju n B1X0B
yruiaj Ha noseharme Mohu cyncrsa, Kate Malleson, Peter H. Russell (eds.), Appointing Judges in an Age of Judicial
Power: Critical Perspectives from around the World, University of Toronto Press, Toronto 2006.
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5.ITPECTAHAK CYIMNJCKE ®YHKIMNJE

Y 1. 146 YcraBa KojuM ce rapaHTyje CTalmHOCT cyaujcke QyHKuuje (Tpajame of usbopa
J10 HaBpIleha PAJIHOT BeKa) Y CT. 3 je pery/micaH u mpecTaHak cymujcke GpyHKIuje mpe HaBpiiemba
papHor Beka y crefehuM cydajeBUMa: ,ako caM TO 3aTPaXki, aKo TPajHO USTYOM pafiHy CIocob-
HOCT 3a BpIIIebe CyIMjcKe GYHKIMje, ako My IIpecTaHe IpxaB/baHcTBo Perrybmmke Cpbuje mmm ako
6Oyne paspelten . Kao 1 y IpeTX0THOM yCTaBHOM pellerby 1 cajia je OfIyKa o IpeCTaHKy CyAujcKe
¢yHKuyje y pykama Bucokor caBeta cyacTsa (wi. 146, ct. 5). Takobe, kao u panuje, omoryheHo je
IpaBo kanbe (Koja UCK/bYUyje IPaBO Ha YCTaBHY XKanby) MpoTHUB ofIyKe Bicokor caBeTa cyacTBa
0 IpecTaHKy cyamjcke pynkuuje (wi. 146, ct. 6).%

Cam mocTymax IpecTaHKa cygujcke GpyHKuMje je AeTa/bHO peryaucal 3akoHOM 0 Cyauja-
Ma: y WI. 65 y c1ydajy IpecTaHka Cyfyjcke QyHKIje Ha COIICTBEHN 3aXTeB, Y WI. 66 y CIIy4ajy
HaBpIleha PAHOT BeKa, Y WI. 67 Y CIIy4ajy TpajHOT IyOMUTKa pafHe CIIOCOGHOCTH 3a 06aB/batbe
cynujcke QyHKIMje u y 4. 69-71 y cnydajy paspeluema.

OHo 1TO je jefaH o BXXHYjUX IOIPMHOCA HOBE, U3MEHbEHE YCTaBHE COMYLUje 3a IIOCTH-
3ambe BUIIEr HUBOA HE3aBUCHOCTH CyACcTBA (oper obe3behuBarma NCTHHCKE CTATHOCTH CYAMja
Koje BUIle He MOJJIeXY peu3dopy) je KOHCTUTYLMOHAIM30Bakbe Pasiora 3a paspellerbe Cyauja:

»Cynuja ce paspelnasa ako 6yfie ocyheH 3a KpUBIYHO Jle7I0 Ha Ka3Hy 3aTBOPa Off HajMame IecT
Mecely MM aKO je y AUCHMIIMHCKOM MOCTYIKY YTBpIeHo fia je yUMHNMO TeKaK FUCHUIIMHCKY
TIpeKpIIaj KOji, IpeMa oLieHn BIcoKor caBeTa CyACTBa, 036M/bHO LITETH YITIERY CYAMjcKe YHK-
1iMije VI IIOBepeY jaBHOCTH y cyfoBe (4. 146, cT. 4).

6. OTPAHMYEHOCT YCJIOBA 3A
ITPECTAHAK CYAINJCKE ®YHKIMUJE

Y nornegy Moryhux pasiora 3a mpecTaHak cynmjcke QyHKIMje yCTaBOTBOpAL] je 610 mpu-
JIMYHO fieTaj/baH U OrpaHm4yo je Moryhe ocHoBe npecTanka. HapaBHo, oHu cy lofaTHO paspabenn
3akoHoM 0 cyzujama. Y WL 64 3aKoHa ce TIOHOBO CIeIMQUKY]y CBY PasIosy IpecTaHKa CYAujcKe
dbyHkuyje kao u y 4. 146, ct. 3 YcTasa.

HajnenukarHuju 0CHOB IpecTaHKa, KOji ce He MOXKe Galll TaKO ¥ er3aKTHO YTBpANTH (Kao
€r3aKTHI Pa3/Io3y MOy T FOMIHA HaBpIIeha PaJHOT BeKa MM I'yOMTKa IpXKaB/baHCTBa, I M IIPO-
IleHe TPajHOT I'yOUTKa pajiHe CIOCOOHOCTH KOjy BpILe IeKap) jecy Moryhu pasiosu paspelema 1
BIX0BO yTBpheme KojiMa je YcTaB IIOCBETIO HYXKHY, a 3aKOHOIaBal] TOCEOHY MaXmby (JaK JeTH-
pu unaHa). Y 4. 68 3akoHa ce OHaB/bajy MOTyhyt OCHOBM pa3pelliera NPOMCAHN y WL 146, cT. 4
Ycrasa. [Iputom, jeiaH off 0CHOBa 3a paspellerbe Huje TEKO YTBPAUTU — OCYAY Ha KasHy 3aTBopa
y Tpajamy off HajMame mect Meceriy. Mehytnm, oo mto cTBapa Behu nmpo6eM 1 oTBapa IpocTop
3a IUCKPELJOHY OlleHy Bycoxor caBeTa CyAcTBa jecTe Ha[yIeXXHOCT 3a yTBphUBambe UnbeHNIA O
TOME J1a /I je ,, TeKaK JUCLIMIIMHCKY IPEKPIIaj CyAuje Koju je yTBpleH MpaBoCHAXKHOM OfTyKOM

35 Oppenbe 0 Ha/INIEXKHOCTH 3a JOHOLIEH:e OJTTyKe 0 IPeCTaHKy GyHKIIMje 1 0 K101 Ha OFITYKY O IPeCTaHKY CYAMjcKe
dynxmje YcTaBHOM CYAY, FOKATHO Cy paspabene y 4. 72 m 4. 73 3akoHa o cypujama.
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TaKaB a 0301/bHO IUTETH YITIERY CYAMjCKe GYHKIMje WM MoBepemY jaBHOCTH Y cyauje” (w. 70,
ct. 1 3akoHa o cyaujama).

Yrpkoc nmpumen6ama fia cy pasnosn 3a paspeliere cynuja ogpehenn YcraBoMm Beoma
PeCTpUKTUBHO,* feTa/bHUje pery/Iicame je OIpaBaHo IPeNyLUITeHO 3aKOHOAABIY KojH je (kao
Y y IPETXOTHOM pelllersy 3akoHa 0 CyAujaMa) HacTojao fja WITo O/IVDKe Ofpefy IITa IIoApasyMe-
Ba ,, JUCIMIUTMHCKY TIPEKPIIA]j“ KOjy IpeficTaB/ba HeCaBeCHO BpIlere QYHKIMje MIH MOHAIIabe
Cynumje HeTOCTOjHO cynujcke dyHKIuje (41. 96 3akoHa o cygujama).”” Takobe, 3akoHoM 0 cymuja-
Ma je M3pUYNTO 3a0pareHo 1 ce APYTYM 3aKOHOM IIPOINCYje AUCIUIUIMHCKY IPEKpIIaj Cyauje
(41. 97, cT. 6). Y . 97, c1. 2 3aKoHa ce feTa/bHO ofpebyje 1 mTa ce mofpasyMeBa IO TEIIKUM
IMCUMITIMHCKMM HPEKPIIajeM: ,aKo je YCIie U3BpIIerha JUCIUIUIMHCKOT IpeKplIaja 13 cTaBa 1.
Tau. 1)-3),9) 10), 12), 15), 17)-20) oBor wiaHa fomuio fo 036ybHOr nopemehaja y papy cyna wim
HapylIaBama yI7efa M I0Beperba jaBHOCTH Y CYACTBO, 2 HAPOUUTO 3acTapeBarma MpeaMeTa 36or
HeCaBeCHOT paJia CyAuje 1 aKo je HacTymuIa Beha ITeTa y MMOBMHY CTPaHKe Y HOCTYIIKY, Kao I
y CTy4ajy MOHOB/beHOT AMCLUIIMHCKOT IpeKpinaja‘’® OBaKBO HOPMATHBHO pelllerbe je CAaCBUM
IpUXBAT/BUBO, MMajyhu y BUpy fia 61 NpuOmiKaBarbe IPABHOT CTaHAAP/ia HECABECHOT IIOCTYIIAmba
OHOCHO TEIIKOT JYCLMIUIMHCKOT IIpeKplaja YCTaBoM 0110 IpeTepaHo ieTa/bicatbe KojuM 61
Ce 3HaYajHO ONTePeTHO caM TeKcT YcTasa. [llTaBuiie, HOBMM 3aKOHCKVM pElIerbeM je Y OffHOCY Ha
CTapo Cy>XeH KpyT MUCHUIVIMHCKIUX MTPEKpILaja KOji ce MOTY CMaTpaTy TEIIKMM, a CAMMM TUM U
TIOTEHIIMjalTHIX OCHOBA 32 paspellletbe CyAMja 30T HecaBeCHOCTH MY HeloCTOjHOCTI. VcKbyde-
HI Cy crefiehu [YCHMIUIMHCKY IPeKpIIaji: y3Matbe IIpeiMeTa y pajl pefoM KOji HeOIpaBLaHo
OJICTYTIa Off pefia KOjUM Cy IPMM/bEHU, YIECTANIO Kallllbethe Ha 3aKa3aHa POYMIITA I IIPETpece,
OYNITIEAHO HEKOPEKTHO NMOCTYIame NIPeMa YYeCHUIIMMA Y CYACKMM MOCTYIIMMA I 3aII0C/IEHNMa
Yy CyY, HETIOLITOBae PaJHOT BpeMeHa, HeollpaBjaHo Heroxabame mporpaMa o6yke. Cyxaparbe
Kpyra Moryhux ocHOBa paspellema Cyfija 3aCUTyPHO ONpuHOcH Behoj HesaBUCHOCTH CyAyja,
BIXOBOM ,KOMOpHIUjeM ToNoXajy, uMajyhu y Buny unmeHny aa je Hajsehu 6poj HaBegeHnx
IUCLMIUIMHCKYX IPeKpliiaja TAKBOT KapaKTepa /ja HIfjeHOT CYAMjy He 011 MO TENIKO paspeluyTi
(y 3aBuCHOCTH Off JIO1LIE MM J0Ope HaMepe OHMUX KOjU OATY4Yjy).

36 ,Komuko rop je 6110 BaxxHO 1a ce pas/osy 3a paspelierse OCTaBe WTO MPEIU3HMje M YKe, TEKCTOM YCTaBHOT
aMaH/JMaHa TU Pa3/o3y Cy MOCTAB/bEH M3Y3E€THO PECTPUKTUBHO. HecaBeCHOCT M/ HECTPYYHOCT He MOTY GUTH pas3-
71031 32 paspeneme cyauja. Jlakie, 6e3 0631pa Ha TO KOMMKI je CTeTIeH HeCAaBeCHOCTH U/ HECTPYYHOCTH 06aB/bamba
cynujcke GyHKIMje, CyAMja He MOXe OMTH paspeleH u3 Tux pasnora“, Cumosuh, op. cit., 103.

37 ,HecaBecHo Bpuieme cyanjcke GpyHkiuje n GpyHKIMje npefceHNKA CY/Aa je MOCTYMakbe KOje je CyIPOTHO Mpo-
nucaHuM obaBe3aMa i 3abpaHaMa y Bpliewy QyHKIIUje UM Y Be3y ca BpiueeM QyHKuuje. [loHamame HeoCTOjHO
cyaujcke GpyHKIMje MpeficTaB/ba OHalakbe Cy/iMje M PeICeiHMKA Cy/ia Y Bplierby GyHKIMje U M3BaH BpLIetba pyHK-
IiMje KOjiM ce HapyIuaBa yI7ef CyAa u mosepeme rpahana y cymcrso®, wi. 96, ct. 2 v cT. 3 3aKoHa 0 CyAnjama.

38 To cy cmepehy quCIMINIMHCKY MPeKpIIaju: MOBPefia Haye/Ia HeMPUCTPACHOCTH, IPONYIITAkbe CY/Uje f1a TPAXN
nsysehe y mpegMeTyiMa y KojuMa IIOCTOj¥ OYMI/IENIaH pas/or 3a usysehe, oHOCHO MCcK/byYeme npefBubheH sakoHOM,
HEOIPaB/IaHO OyTOB/IAYerhe MOCTYTIKA MV HEOTIPAB/IAHO He3aKasuBarbhe POYMIITA VTN TPETPeca MM HEOTIPaBlaHO
Kallliberbe Y M3PaJiyt OITyKa, IPUXBaTatbe MOK/IOHA CYIPOTHO IPOMICY Koju ypebyje cyko6 nHTepeca, ynyuirame cyauje
y HeIpUMEePEHN OfHOC Ca CTPAHKOM VIV HerOBUM IIPaBHUM 3aCTYIIHIKOM Y IOCTYIIKY KOji BOJM, 06aB/bambe ipyre
byHK1Mje, TOCTTa UM IPUBATHOT MHTEPEeCca KOji Cy HEeCIIOjUBY Ca CY/IUjCKOM QYHKIINjOM, HEOCTYIAkbe 10 OfTyIH
Bucokor caBera cyficTBa o ynyhuamy Ha 06aBe3aH 3jpaBCTBEHN IIPEriefl, HEONPABAHO HEMIOCTYIabe MPefCefHIKA
Cy/ia 110 Mepy JIOHETOj Y IOCTYIIKY Hafl30pa, HeONpPaB/jaHO HENOCTY Ak e IO TOAMIIHeM PacTiopely CYANjCKIX IOCIOoBa
Y CyAy Wi HeoTpaBjlaHa MOBPe/ia MPMHIIMITA CTYYajHOT Cy/iije CyTPOTHO 3aKOHY, HEMPUMepPEHO BpIIerbe yTHIlaja Ha
CYAUjy y Bpllewy cyAujcke GpyHKIuje, Kplreie ofpenbe Ermukor kofekca y Behoj Mepu koje je yrBpheno of cTpate
Ernuxor og6opa.
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3a pasimMKy off IPeTXOJHOT HOPMATUBHOT (3aKOHCKOT) pelllerkha, HeCTPYYHO BpIlehe
cynmjcke GpyHKuuje Bulie Hyje Moryhu oCHOB 3a paspeiere cynuja.*’ HecTpyunum ce cmatpaio
HEJIOBO/BHO YCIIEIIHO Bpllewe cyAnjcke GpyHKuuje (ako cynmuja gobuje oLeHy ,He 3a0Bo/baBa‘)
y CK/IaJiy ca KpUTEpUjyMIUMa 33 BpeIHOBame pajia CyAuja. YMHY ce [ja je HAKHA[{HA OL[eHa CTPY4-
HOCTH CyZMja Koja BOIY paspelery (YIPKOC IOCTOjamby PeMaTUBHO 06jeKTUBHIX KPUTEPHjyMa
TpolieHe) 0TBapana MOryhHocT cy6jeKTUBHe IpolieHe, jep MaxoM KBaHTUTATUBHY KPUTEPUjyMU
4eCTO HIUCY MOTIYHO 00jeKTUBaH M0Ka3are/b IPaBor CTama CTBAPIL.

C npyre cTpaHe, OCHOBaHe Cy mpuMefbe fja ,,He3aBUCHOCT CY[CTBa He Tpeba 13jefHaYaBa-
TH Ca ATICOTTy THOM HEO[TOBOPHOIINY CyAuja y Besl ca HauMHOM 06aBjbarba Cyaujcke GyHKimje .
Kao u y cBemy u oBfie je motpe6Ho Hahu Mepy, a Kako jefflaH aMepuyuKy ayTop 3aK/byuyje, OAro-
BOPHO CYZICTBO 6€3 He3aBICHOCTH je cnabo,a He3aBUCHO CYACTBO 6e3 OFrOBOPHOCTH je OmacHo.!

CBe y cBeMy, HOBO 3aKOHCKO pelllelbe MNaK YMHIU CYANjY ,He3aBUCHUjUM . Y CBaKOM CITy-
4ajy, Ha KpUTepUjyMe CTPYIHOCTH Ce MOPAIO TAsUTH IPUIMKOM U360pa Ha CYIMjcKy GyHKIujy.
Meby onmrym ycnosuma 3a u360p Cyauja cy 0CTaau CTPYYHOCT, OCIIOCO6/BEHOCT Y JOCTOjHOCT
3a BpuIeme GpyHkuuje (W1. 48 v wi. 50), a y wi. 51 ¢y mpomycany KpuTepujymun 3a yTephuBame
CTPYYHOCTH ¥ OCTIOCO6/bEHOCTI KaHMAATA 32 CYAU]Y KOju Ce IPBMU IyT 61pa Ha CYAMjCKY BYHK-
uujy. lakie, Kajja cyamja CTYIM Ha QYHKINjY OfpasyMeBa ce fia je CTpydaH. A, To He 3Ha4y fja
paj cynuje moce u360pa BUIIE He TOJIeXe HUKAKBOj KOHTPOIM.

TlonatHo, 3akoH 1 fajbe mpeABuba fa ce pajg cymuja MepHOANYHO BPENHYje M HAKOH CTY-
namwa Ha QpyHKIMjy (caza jesHOM y neT roguHa — wi. 39, €T. 1), M To Off CTpaHe TpodIaHe KOMUCHje
Bucokor caBeTa cyfcTBa KOjy UMHe TpY WIAHA UCK/bY4U60 (OIBYKAO ayTOp) U3 pefa Cynuja
(ur. 38, ct. 2). Mehytnm, caga ofryka 0 BpefHOBalby BUIIe HYje OCHOB 3a pa3pellerbe Cynuje,
Beh 3a 06aBe3Hy 00yky cynuje (4. 40, cT. 5) paiy oTK/Iamama HeROCTaTaka y pajy Cyauje yode-
HUX IPWINKOM BpefHoBamwa (4. 10, ct. 3). Tako je nmak 3aKOHOM JJOHeK/Ie HalpaB/beH bamaHc
u3Mebhy ofroBopHoOCTH CyAuje 3a cBOj pajj (CTPYIHOCT HAKOH 1360pa Huje MOTIYHO OCTaB/beHA
TI0 CTPaHU) Y HEroBe He3aBUCHOCTY KOjy yuBpIINyje UCK/bydere HeCTPYYHOCTH Kao Moryher
OCHOBA 32 paspeleme.

39 HecrpyuHo Bpireme QpyHKIIMje je 0CTa/I0 Kao U paHIje jefjlaH off 0CHOBA 32 pa3pellebe, O HOCHO PecTaHaK QyHK-
Imje mpefceAHNKa cyfosa (wi. 80 3akoHa o cyujama).

40 Cumosuh, op. cit., 103.

41 Stephen B. Burbank, ,What Do We Mean by ‘Judicial Independence', Ohio State Law Journal, vol. 64, 1/2003,
passim. CiuaHO cTaHOBUINTE 3acTymajy u [BapHujepy u [InaHa Koju yKa3yjy Ha Hy>KHOCT yCIIOCTaB/batba 6amaHca
usMel)y He3aBMCHOCTM CY/CTBA M OTOBOPHOCTH CY/ANja, jep ,CYBMUIIIe He3aBUCHE Cyfije — YKOMMKO IOCTAaHY HEOf-
TOBOpHE — MOTY GUTH Y/IOB/beHe Off CTpaHe MOhHMX cro/bHUX HHTepeca®, Carlo Guarnieri, Daniela Piana, ,,Judicial
Independence and the Rule of Law: Exploring the European Experience®, The Culture of Judicial Independence:
Conceptual Foundations and Practical Challenges (eds. Shimon Shetreet, Christopher Forsyth), Brill, Leiden (NL)-
Boston (USA) 2012, 123. Bugern u: ABpamosuh, JosaHos, op. cit., 503.

42 Yy 145 YcraBa je mpeBubeno fja ce ycnoBu 3a u360p cymuja ypehyjy sakorom.
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7. MATEPUJAJTTHA HE3ABUMCHOCT

Kao n y npeTXogHOM yCTaBHOM pellelby, Hi M3MeHaMa YCTaBa Hifje yCTaHOB/beHa rapaH-
IMja BUCKHe IIaTa Cyauja, mTo MentoH 1 [MHCOYpr OIpaBiaHo cMaTpajy jeHMUM Off OCHOBHIX
jeMcTaBa He3aBUCHOCTH CYANja,"> HApOYMTO Off yTHIaja OMMTUYKIX IpaHa BracTu. CpeficTBa 3a
paj cyzosa cy u fiabe y pykama Hapopse ckymintiHe, oHOCHO 06e36ebyjy ce y 6ynery Pemry6muxe
Cp6uje, amu ,,tpeda 1a 06MMOM ¥ IPUIMBOM OFPXKABajy HE3ABUCHOCT CYCKe BIacT 1 oMoryha-
Bajy ypemaH pap cyzosa“ (w1. 86 3akoHa o ypebemwy cynoBa). 3a pasnuky off IpeTXORHOT 3aKOHa,
cajia je jacHO pasfiBoOjeHa HaJNIeXXHOCT y TOITIeRy MpefIarawa M U3BplIeha OY[IeTCKUX CpeficTa-
Ba )1 HAIIpaB/beH je HyXHM 6anaHc. YCIocTaB/beHa je KOHTPOIA Off CTpaHe M3BPILIHE BIACTU Haf
JIeTIoM pacxofia Kojy HUCY HelOCpeHO 0Be3aHN ca npuxoauma cyauja. Hanme, y 4. 87 3akona
je mpomucaHo fa Bucoku caBeT cyncTBa mpepnaxe 06UM U CTPYKTYPY OYHETCKUX CpeficTaBa
HEONXOfHMX 3a TeKyhe pacxofie cyoBa (0CHM pacxofia 3a CyACKO 0C00/be) M BPLIM PacCIOfeTy
CYROBNMMa, IOK MIHUCTAPCTBO HAJIEXXHO 3a TIOCI0Be MpaBocybha mpemaxe o6UM 1 CTPYKTypy
OYLeTCKIX CpeficTaBa HeOIIXOJHIX 3a TeKyhe pacxopie 3a CyICKO 0cobibe, OffpXKaBambe OIpeMe I
objekara CyfoBa, pacxofie 3a MHBECTHUIMOHA I KAaIlUTaJIHA y/Iaramba y Cynose, ypeheme u pasBoj
IPaBOCYAHOT MH(GOPMAI[MOHOT CUCTEMa U BPILIM pacIofiey oBUX cpencTaBa. Mmajyhu y Buny
YMIbEHNUIY [la IPEMa M3MeHaMa YcTaBa MMHIUCTAp IpaBJie BULIe Huje 41aH Bycokor capeTa cyp-
CTBa, OBAKBO pelliewbe je 6110 HYXKHO 1 PEACTaB/ba COMUHY TapaHINjy He3aBUCHOCTU CaMUX
Cy[Mja, almi CYACTBO Y Lie/IMHM, Kao [ieo Ap)KaBHe BIACTH OCTaB/ba y ofHoCcy MebysaBucHocTH,
3aTBapajyhu myT HacTaHKy cyfmokparuje. Mehytu, ¢ apyre cTpaHe, yIpKoc rapaHiyjaMa Mare-
pUjanHe He3aBUCHOCTU Cynuja (IUTate, a HOBUM 3aKOHOM U IIeH3Mje, ¥ CK/Iajy ca JOCTOjaHCTBOM
cynumjcke GyHKuuje v ofroBopHoinhy cyauje, y BUCHHM KOja FapaHTyje BeroBY He3aBICHOCT U
MaTepujalHy CUTYPHOCT)* y pykaMa 3aKOHOJ]aBI[a je MIIaK U JlaJbe 0CTaNo ofjpehuBarbe OCHOBU-
1le 3a 00pavyH 1 UCIUIATY IUIaTe CyAyje Koja ce yIBphyje 3akoHoM o Oyrtety (4. 41, cT. 4 3akoHa
0 CyAujama), IITo 0TBapa IIPOCTOP 3a IIOCPeHN MOTUTIIKM IIPUTHCAK Ha CYAuje.

Ilojemunu ayTopy yKasyjy Ha HEJOCTATAaK M3MEEHOT YCTaBHOT Pelllera Y KOMe Ce U30-
CTaB/bajy MaTepujajIHe rapaHIyje He3aBUCHOCTY CYAMja, i U CYf0Ba ,Koje 06e36ehyjy nocnento
OCTBapMBabe Hayena Iofierie BIIACTH  jep ,0e3 ofroBapajyhe ¢puHaHCHjcKe CAMOCTATHOCTH, CYACKa
BJIaCT He MOXXe OUTI AeMOTBOPHa, I1a TAaKO HY He3aBuCcHa " CBakako 61, kao 1to je Beh paHuje
TIIOMEHYTO, 611710 BeoMa KOPUCHO 3a YCIIOCTaB/balbe HE3aBJCHOT MONI0XKaja CyLMja, ia je YcTaBoM
3ajeMY€EHa 1 ’bJIX0BA MaTepyjalHa He3aBUCHOCT.

Mebyrum, oBpie ce nmperuhy nBe cTBapy, koje fenoM jecy mebysasucue. C jenHe cTpane,
rapaHiuja mate Cyauje koja omoryhasa mpucTojaH XXMBOT CYAKje 1 IeroBe nopopuiie 1 omoryhasa
OfyIVpame HelOCTOjHIM YTULAj1IMa U HETIPUCTPACHO OfTYYMBabe, a C IPyTe MOTIYHO He3aBu-
caH OylieT CyACTBa Kao TpaHe BIACTY KOjU 01 Ty TpaHy BNaCTU YYMHUO NOTIYHO GMHAHCH]CKM
He3aBJICHOM O] /IpXKaBe, OFHOCHO Ip>KaBHe BIIACTYL, YMjH je ¥ cama feo. JInuHoj puHaHCHjcKoj Hesa-
BVICHOCTY Cy/IMja Ce He MO)Ke CTaBUTY 011710 KakBa IpyMeN0a, HAIPOTUB, Y je HY>KHO 00e36eauTi,
JOK MHCTUTYIMOHATHA (MHAHCHjCKa He3aBUCHOCT CYACTBA IIPECTAB/ba ITYT Y CYAOKPATH]y WL Y
jOIII HELIITO TOpe Off TOTa. Jep, Ko 6u pMHaHCKHpPao CY/CKY BIACT aKo He caMa ip>kaBa (Kpo3 6y1er)

43 Buperu u : Tacuh, op. cit., 15.
44 3aKOH 0 CyAujaMa, Ui 5.
45 Cumosuh, op. cit., 106.
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4yju je cactaBHu Aeo? [logcetumo ce peun Hopsemkor nmpogecopa Exxoda koju je ynozopasao
Ia 3aBJICHOCT Off je[[HOT M3BOpa yTUIAja, Kao LITO je HAPOJHO IPENCTABHUIITBO Koje ocenyje
JIETUTUMUTET, MOXKe 6UTH OpaHa 1 06e30emNTI He3aBUCHOCT Off APYIUX M3BOPa yTUIIAja IOy T
HOMUTUYKNX [IAPTHja, 106U IPyIIa,*® fogajMo 1 Apyrux ApyuTBeHux (omahux uim mehynapon-
HUX), HAPOUMTO eKOHOMCKIX IieHTapa MOhIL.

Moxke ce 3aK/bydnTH fia 631 IOCTOjatbe U yTBpHUBarbe PUKCHOT, CAMOCTAITHOT CYACKOT Oyire-
Ta mpepBuheHor 3a miare (1 neHsuje) cynuja 610 HYXXHO Kako 61 ce oMOryhuo HempyucTpacHo
OITyYMBatbe 1 JOCTOjaH XKMBOT Cy/iMja He3aBICAH Of IONMUTIYKOT yTHIiaja. C Apyre CTpaHe, pacxo-
[V Be3aHY 32 MHCTUTYLMOHAIHO (GYHKIVOHNCAIbe CYACTBA MOPAjy OCTAT! IO KOHTPOIOM IPYTIX,
HOTUTIYKYX I'PaHa BIACTIL, ITO je JOOPYIM JIeTIOM U YYMIbeHO HOBUM 3aKOHOM 0 ypebemy cynosa.

8.3AK/bYYHM OCBPT

Pedopme cyncrsa xoje cy cripoBobene umpom EBporie Tokom apyre nomosnte XX Beka
(yrnaBHOM y3 mopcTuiaj u noppuky Casera EBpore) cy foBene 1o 3HayajHOT noBeharma Hesa-
BICHOCTY CYACTBa U CYAMja, HOK je HOMUTUYKY YTUIIAj Y BEMKOj MEPU CMalbeH UIIM je CKOPO Yy
HOTIYHOCTH HecTao. Kako crpoBefieHa KOMIIapaTiBHA UCTPaXKMBamba yKasyjy, Off MOfiena Koju
KapakTepuIlle OTIyHHU IOMUTIIKN YTUI}aj HA CYACTBO, BeMKM GpOj eBPOIICKIX FPXKABA je KITU3I0
Ka JIPYroj CTpaHu CIIEKTPa, a jeflaH [€0 M Ka IOTIIYHO PYT0j KPajHOCTH, Ka TUITYy HE3aBMCHOCTH
CyncTBa (M YHYTpallllbe U CLIO/bHE) KOjU Ce Y IUTepaTypu (a/ly ¥ y IpernopykaMa pasinduTUX
eBPOIICKMX MHCTUTYLIMja) O3Ha4YaBa Kao ,,caMoBafaBuHa“ (Hajuemhe cripoBob)eHa kpo3 penar-
HOCT cyfickux caseta).”” C mpaBom npumehyjy [Bapuujepu u [Inana ga cy pedopme y mpasiy
jayara He3aBMCHOCTH CY[ICTBA KOPJCHeE 3a BIIalaBMHY IIPaBa, i [ja YKOIUKO Ce CIIPOBOJie M3HaT
onpeheHor HMBOA, HIIXOB MO3UTUBHY yTULIAj omaza.*

HakoH cripoBefeHe aHaIM3e PasININTUX MHANKATOPA de iure HE3aBIUCHOCTHU CYACTBA ¥
Penry6omuuu CpOuju y mepuopy HakKoH ycTaBHUX mpoMeHa 2022. TOfiiHe, MOXKe Ce 3aK/bYYMTH [ia
cMo ce i Myt Hawmu Meby pxkaBaMa Koje Harumy caMOB/IaaBIHY CYJCKe BIAcTU. Y OZHOCY Ha
IIPETXOfH NIEPHOJ, HECTIOPHO je MHOTO TOTa Y4MIbeHO LITO je OMI0 HYXKHO Ha Ny Ty BIIafiaBJHe
npasa u yuBpurhuBamy He3aBUCHOCTI CYAja I BIXOBe HEPUCTPACHOCTH — OF yBobema arco-
JIyTHe CTAJTHOCTH CyAujcKe QYHKIMje Yuju je u360p cafia UCK/bYYMBO Y pyKama Bucokor caBeta

46 Torstein Eckhoff, ,Impartiality, Separation of Powers, and Judicial Independence, Scandinavian Studies in Law,

vol. 9, 1965, 47-48.

47 Guarnieri, Piana, op. cit., 117. [Ipema ucTpaxuBamy Koje je ClipoBefieHO IIpe BuIlle Off ABafieceT rofuHa Mra-

nuja (HapouuTo 360r cacTaBa Cy[ICKOT CaBeTa y KOMe CyAiuje IIpeficTaB/bajy yoea/pbuBy Behiny) je mocTuraa HajBuim

HMBO MHCTUTYLMOHATHE HE3aBUCHOCTH Cy/icTBa (,caMoBnafaBune) mehy eBporckum gpxxasama, Carlo Guarnieri,
»~Appointment and Career of Judges in Continental Europe: The Rise of Judicial Self-government®, Legal Studies, vol.

24, 1-2/2004, passim. Bugeru u: Guarnieri, Piana, op. cit., 117. Tako Ha npumep European Network of Councils for

the Judiciary (ENCJ) y cBom ussemtajy 3a 2010-2011. rogury (Councils for the Judiciary Report 2010-2011) usHoce

pernopyky 1.4. 1a CyACKM caBeTH IOpef TOra ITO Tpeba ja MMajy yCTaBHM CTaTyC, 00e36efe He3aBUCHOCT CYLCTBA ,0f

CBaKe ipyre B1acTu Tpeba u ia ,06e36e/e epeKTMBHY cCaMOBIaaBUHY , [OCTYIIHO Ha: https://www.encj.eu/images/

stories/pdf/workinggroups/report_project_

team_councils_for_the_judiciary_2010_2011.pdf, 1.5.2024.

48 Guarnieri, Piana, op. cit., 123.
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CYACTBA, I0 yCTABHOT peryIucama pasjiora 3a paspelemne cyauja. MehyTum, mosuionnparme
Bucokor caBeta cyjcTBa Kao OpraHa ca UCK/by4MBOM HajIeXHOMLINy 3a TOTOBO CBa CYIUTMHCKA
INTamkba Koja ce TUUY IO/I0Xaja CyfiCKe BIACTU M OfICYCTBO epeKTUBHe IONUTIIKe KoHTpone® (a
CaMMM TUM U OATOBOPHOCTM) IIPECTaB/ba OHO LITO TEOPUjCKY HUtje Oall 0XKe/bHO, Tj. HOTIYHY
VHCTUTYIMOHAITHY He3aBICHOCT CYACTBA. Y TeOPUjH Ce OIPABAHO UCTIIY ¥ ApTYMEHTH fia HETIO-
CTaTakK CI0/bHEe KOHTPOJIE TAKO MOXKe BOJIUTY Ka KOPYIILIMjU CYAKja, KOPIOPATUBU3MY, YaK 1 Ka
GbaBopusmy u HeroTM3MY HpuMKoM usbopa cyauja.™

CrpoBefieHa IpOMeHa cacTaBa i HauMHA Of/MTy4MBamba Bicokor caBeTa cyAcTBa y KoMe
CyAuje MMajy IOTIIyHY IIpeBary (Jomylle, He TaKO APACTUYHO Kao y Mranuju) he u3BecHo mpokp-
YUTY YT HACTAHKY CYJOKpaTHje, Kpo3 IOCTENEeHO 0CaMOCTa/blBalbe, I1a M JOMUHALN]Y CyHicKe
BJIACT HaJ| Apyre iBe rpaHe Bnactut. Huje moTpe6HO oHaB/baTH HM TO A Ca IOPACTOM (aKTUYKOT
3Ha4aja Cy/icKe paKce U MpUOMOKaBamba (ofylie, joll yBeK He GOpPMaIHOT) CYACKOM IpelLiefieH-
Ty Kao U3BOPY IPaBa, JOJATHO pacTe Moh n yTuaj cyacTsa. [IpoTek BpeMeHa Moxe OGUTH jeyHY
TECT 3a UCIIUTUBAbE OBUX Te3a, a IPBYU NoKasaTesb he 6uTy, wm je Moxxpa Beh mocTao, HauyH
(yHKIMOHMCaba 0BAKO HOPMATVBHO [I0CTAaB/beHe HE3aBICHOCTH CYACTBA 1 de facto.

HaxkoH cBera pedeHor, UTame je fja 1 611 1y 0BOM pajly CyTepicaHa HOpMaTHBHA pellera
611a My T Ka paspellery BeYHe allopyje 1 YCIoCcTaB/bamby ofropapajyher 6ananca usmehy nsa y
OCHOBY IIPOTUBPEYHA 3aXTeBa — He3aBUCHOT, 8/l ICTOBPEMEHO U OfITOBOPHOT CY/ICTBA.
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Summary: More than a decade ago, the author published the co-authored article containing the
case study of de iure independence of judges in the Republic of Serbia, as well as of the changes de
constitutione and de lege ferenda that could be performed. The authors had applied the methodical
framework developed by Melton and Ginsburg, using six key indicators of de iure independence of
judges (statement of judicial independence, judicial tenure, selection procedure, removal procedure,
limited removal conditions, and salary insulation). Using the same methodological matrix as in the
previous article, the author tends to determine what has been done and what changes took place in
the Republic of Serbia after the constitutional changes of 2022 and new judiciary laws.

Contrary to some assessments in the literature that the novelties of 2022 were just a small or almost
no step forward on the path to the rule of law strengthening, the author finds that quite a lot was done
and that the weakest points of the previous normative framework (mentioned in the earlier article)
are mostly eliminated. All the more, by measuring the same parameters which are determining de
iure judicial independence, it is founded that the tendency to achieve “thick” rule of law has been
exaggerated. Insisting upon a “romanticised picture” of the independent judiciary was particularly
visible in some solutions, particularly those relating to the election of judges. Owing to this quantitative
analysis the author finds that the constitutional changes in the Republic of Serbia of 2022 have
opened a way to the opposite exaggeration, namely to something that could be labelled in theory as
juristocracy/courtocracy.

Key words: election of judges; non-transferability of judges; termination of judicial office; financial
independence; juristocracy.
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Summary: The analysis of historical development, foundation, true nature, as well as the universal-
ity/particularity issue shows that human rights as such exist only through action—through speaking
and acting in their name. Throughout our civilisational development tasks are articulated; in one way
or another we posit it; then we adjust our behaviour to it. In laws as in any normative standard, the
positivation of a linguistically expressed obligation can become the factor of motivation for human
action within a receptive medium of humans (who are prepared through education and socialisa-
tion to transform into a hermeneutic community), exerting influence so that it can actually shape
behaviour with some efficiency on a mass scale (or, more precisely, to channel mass behaviour into
the framework set by its patterns), according to the patterns it has forwarded. Thus, in the ontology
of social existence, human rights, taken as intellectual representations that usually function as ide-
ologies, achieve real significance only when they actively influence social processes, intervening as
intermediaries in(to) social mediation.

Keywords: historical roots of the idea of human rights; foundation of human rights; nature of human
rights; cultural contexture of human rights; universality vs. particularity of human rights

1. PRELIMINARY CONSIDERATIONS

One of the cornerstones of modern statehood, and hence of any modern concept of state
theory, including the constitutional question and, by definition, of good governance, as well as
of any acceptable formulation of the common good as an end, and the rule of law as a means of
achieving it, is the declaration of human rights and the adoption of its system of requirements.
Throughout a difficult struggle that once involved a civic confrontation with state power in the
name of the expression and enforcement of humanity, the cause of human rights has now, it can
be confidently stated, won a political victory. However, it is precisely this political victory of the
generalised extension of human rights and their universalisation that has caused all the theoretical
and profound problems arising in the past and, in particular, in the present, concerning the very

1 Research Professor Emeritus, Institute for Legal Studies of the Hungarian Academy of Sciences, Padzmdany Péter
Catholic University, varga.csaba@jak.ppke.hu

2 Or, there is an ‘intimate relationship’ between the fields of human rights and of the rule of law. Andras Sajo(2004)
"Universalism with Humility’ in Sajo, Andras (ed.) Human Rights with Modesty: The Problem of Universalism.
Leiden & Boston: M. Nijhoff viii+382 pp. at 2.
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justification of human rights, that is more acute than ever. This raises critical questions about their
foundation: how they are established, the nature of their definition, their universality, and their
socio-historical specificity. Addressing these questions touches on the core principles of law itself.
Our jurisprudential studies predominantly—and rightly so—confront the challenges of our
ever-changing world with our legal institutions, which have been evolving for thousands of years
and are still in force in our own respective territories. While increasingly intertwining with the key
watchwords of our time, which are now shaping everything around them in their own image. In
addition to democracy and the rule of law’, the third organising principle of our times is human
rights, which are also the guiding topic of globalism in the legal field. It is therefore of the utmost
importance to look behind the emergence of such key institutions and to explore their origins.

2. THE HISTORICAL OUTLINE OF HUMAN RIGHTS

Western culture traces the human-centred concept of human rights back, almost arbitrarily,
to one of the central expressions of the Old Testament, which was the first to record the divine
foundation of human nature.! In Sophocles’ drama, Antigone may oppose Creon because she is
called upon to do so by a divine command, which is, so to speak, immutable in man. Cicero, on
the other hand, declares the essential identity of all human beings to be natural, for among men
there is ‘nulla dissimilatudine |[...] in genere’® All these insights are reinforced by the theological
development through St Augustine and then St Thomas Aquinas on divine and natural law through
the Middle Ages and modern times, anchoring in our consciousness the source-identical specific
status of our humanity as a result of our eternal existence in the world. It is, of course, about man,
but far from being specific to the state or intended to derive entitlements emphatically independent
of the fulfilment of any obligation. But they do contain, on the one hand, the knowledge of inher-
ent rights independent of human authority—which Gaius, in his Institutiones, also expresses in
his view that civil law may derogate from civil law, but not from natural law®—and, on the other
hand, the truth of what has only been eroded from the European legal tradition by the new and
recent rise of positivism, i.e., that law is more than a mere legislative product, because behind it
lies—unwritten—a culture that unites a whole world of values (faith and morals), of which law is
merely the tip of the iceberg, as a fragmentary but strikingly visible actualisation.”

The English Magna Carta (1215) is a milestone in this development. At the same time, of
course, it is nothing more than a legal statement of rights—with a practical, detailed precision, but
far from being intended to or calling upon man to provide an abstract catalogue of rights. And

3 For discussing the topic in its full context, cf. Csaba Varga (2021) Rule of Law - Contesting and Contested. Buda-
pest: Ferenc Madl Institute of Comparative Law 408 pp. & <https://doi.org/10.47079/2021.csv.rolcac>.

4 Or ‘imago Dei’ in The Book of Genesis 1:27, according to which ’So God created humankind in his image, in
the image of God he created them; male and female he created them.” <http://www.vatican.va/archive/bible/genesis/
documents/bible_genesis_en.html>.

5 Cicero De legibus1, X, 28.

6 ’Civilis ratio civilia quidem iura corrumpere potest, naturalia vero non potest’; Gaius Institutiones I, 158.

7 On the ancient problematic issues, see also Zita Juhdsz (2011) ‘De iure non scripto, avagy a korai jogfogalom duplex-
ivitasa’ [De iure non scripto, or the duplexivity of the early concept of law], De jurisprudentia et jure publico [Szeged],
V(1), pp. 1-38 [online]. Available at: <http://www.dieip.hu/2011_1_06.pdf>.
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in this respect the same can be said of the Hungarian Golden Bull (1222) or of the later English
Petition of Rights (1627) or Bill of Rights (1679). All these are declarations in their own form, but
constitutions in substance, to the extent that they represent a written record of a bilateral treaty.

In 1552,in response to the new challenges of the colonial era, a Dominican friar, Bartolomé
de Las Casas, spoke out in defence of the ‘natural rights’ of the South American Indians. He was
driven by the theological conviction that, in the eyes of Christianity, all human beings are entitled
to freedom. He was the first to record in writing the existence of what he calls human rights}® which
recur again with Francisco Suarez in 1612 to form one of the most stable pillars of the modern
version of the natural law tradition.

Georg Jellinek, who established the doctrine of the state at the turn of the 19 and 20*
centuries, already pointed out that Protestantism’s emphasis on free individual conscience once
helped to historically shape the idea of human rights as attached to the individual.® In terms of
terminology, in English civic development, the Levellers in particular—and prominently Richard
Overton’s call (1647)—popularised the invocation of ‘natural human rights and freedoms’ as the
‘fundamental rights and liberties’ of revolutionary movements.'® From such roots emerged the
beliefs of the Anglo-American Thomas Paine at the end of the eighteenth century. According to
him, the constitution is nothing more than the determination of the people to govern themselves
on the basis of the rights inherent in the people themselves, which no one can usurp and which
cannot be legally limited even by a royal charter."

The real breakthrough comes with the revolutionary wave sweeping the Western world.
First in America, then in France, the most vibrant citadel of feudalism of absolute monarchy. The
Enlightenment bore fruit in both countries; in the rationalistic creation of the world in both places
there was almost a religious fervour at work. In America, public rights—Declaration of Indepen-
dence (4 July 1776)—and then liberties directly affecting the individual and the citizen—Bill of
Rights (25 September 1789)—are enshrined in constitutional legislation, while in France, seven-
teen articles of the Déclaration des droits de 'homme et du citoyen (18-27 August 1789) are
formulated - in the latter it is the revolutionary National Assembly that ‘recognises and declares’
[reconnait et déclare] the fundamental rights attached to both qualities of the person. Another
half-century would pass before Henry David Thoreau, a lone warrior, would fight his battle for tax
law. It is from this widely influential literary adaptation— The Rights and Duties of the Individual
in Relation to Government (1848)—that the bipolar structure of human rights is imprinted in
the consciousness of humanity: that they are not simply a list of the qualities of man, but a clarifi-
cation at last of the extent of man’s autonomy, that is, the state’s self-limitation of the fundamental
freedom that every individual has to fulfil himself.

Afterwards, the history of Europe repeats itself. In the same way that the feudal helplessness
of man, defenceless in itself, once gave birth to the revolution of reason and in it the doctrine of
classical human rights, as the product of man’s rational self-reconstruction and at the same time

8 Exactly as written: ‘las reglas de los derechos humanos’in de las Bartolomé Casas (1971) A Selection of his Writ-
ings. Trans. & ed. George Sanderlin. New York: Knopf x+209 pp. [Borzoi Books on Latin America].

9 Georg Jellinek (1895) Die Erkldrung der Menschen- und Biirgerrechte. Leipzig: Duncker & Humblot 53 pp.

10 See Arthur S.P: Woodhouse (ed.) (1938) Puritanism and Liberty, Being the Army Debates (1647-1649) from

Clarke Manuscripts with Supplementary Documents. London: J. M. Dent 506 pp.

11 Thomas Paine [1791-1792] The Rights of Man. London: Daniel Esaac Eaton, 1795 vii+151 pp. as well as London: J.
M. Dent & Rutland: Charles E. Tuttle, 1993 xviii+238 pp. [Everyman’s Library].
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of his new self-reconstitution, now, in the throes of the Second World War, as a reaction to the
dictatorships between the two wars, it is slowly taking shape in the body of the Universal Dec-
laration of Human Rights (10 December 1948), one of the most influential documents of the
United Nations, This document, with the unanimous vote of forty-eight countries of the contem-
porary world (and the abstention of the socialist world, already heading towards a cold war, and
South Africa and Saudi Arabia, in total eight states), will close the stage of development from the
past and gradually open the way to the ever-widening positivisation of the sense of entitlement
resulting from man’s self-realisation. It thus draws a dividing line between the belief, ideology
and doctrine of human rights, on the one hand, and the regulatory field of human rights as part
of the written and formalised legal system, on the other. It is the same period that sanctions and
popularises in English the new vocabulary, which is perceived as one of the most important mean-
ings of the Second World War, proclaiming ‘freedom from fear and want’ to ‘all the men in all the
lands. A year later, this message is confirmed by the prophetic words of the British wartime prime
minister, who in this new departure foresees the coming of 'the enthronement of human rights’!?
In its origin, as we have seen, the idea of human rights was strongly linked to the Christian
tradition. However, after the Renaissance, with the advance of industrialisation and capitalisation,
they had to separate, since, for Christianity, the theological starting point and framework was and
remained the dignity and freedom of the divine creature, the person destined to salvation, while the
subject of the human rights movement became more and more clearly the individual, the human
being, emphasised in his uniqueness. All this is undoubtedly a product of Western civilisation,
rooted in the European culture. This can be seen in the focus on an individual, in the opposition
of the state as a public power to the individual, and, of course, as a historical explanation, in the
fact that both these developments were a response to the feudalism from which the European
culture had suffered, and precisely in order to radically transcend it, to rule out any return to it.
There are, of course, efforts in other civilisations, cultures and religious traditions which,
taken as analogies, are functionally comparable to these. The researches have nowadays attempted
to unravel these Christian European roots in some kind of comparative and universalising postmo-
dernity—hoping to present human rights as truly universal, as a common tradition of humanity.

3. THE FOUNDATION OF HUMAN RIGHTS

A complex social phenomenon which, in historically changing times, gives expression to
changing human aspirations in order to recognise them, at least by ideological means, in their own
community, obviously has also a historically changing foundation.

Its first, ancient attempt to establish a foundation, which is still valid today in various forms,
was essentially philosophical in nature. It was based on a convention of values, i.e. an agreement
between people. Since its subject was therefore not simply regarded as an arbitrary human choice,
a chance arrangement, but as a feature of the way our world is structured, it was conceived as a
natural law. This explains why, in Sophocles’ drama, Antigone can be precise. For, according to her,

12 In The Atlantic Charter (14 August 1941) and Winston Churchill in The Times (30 October 1942); cf. Roshwald
Mordecai (1959) ‘The Concept of Human Rights’, Philosophy and Phenomenological Research, 19(3), 354-379.
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Yes; for it was not Zeus that had published me that edict; not such are the laws set among
men by the justice who dwells with the gods below; nor deemed I that thy decrees were
of such force, that a mortal could override the unwritten and unfailing statutes of heaven.
For their life is not of to-day or yesterday, but from all time, and no man knows when they
were first put forth’

The position we find here is clear. There are ‘unwritten statutes, and they are valid in their
own right. For, compared with the randomness of our earthly world, this validity is not only tran-
scendent, but also eternal. Since it does not come from anyone’s own empire, its existence cannot
be affected by a worldly power. As to its root, this validity may rest either on the given arrangement
of the world, which predetermines the nature of things, or, going further as to its source, on the
divine creative will of the one who, by creating this world (and not others), has already preordained
it for man. It is therefore particularly significant that this is considered natural law: it is not based
on positive law, i.e., not on the will of man, or on the determination of individuals or generations,
but on the intellectuality of taking note of our world—and precisely as it exists—and of seeking
to discover from its visible signs its inner connections which are not directly perceivable.

But the answer to what this arrangement is, and above all what follows from it, depends on
human reconstruction, i.e., on something that, like thinking, is an inherently human action; that
is, despite the desirability of following the ideal model of pure rationality, it is always both more
and different; consequently, this human reconstruction will inevitably depend on the possible prior,
and perhaps always decisive, ideological and even interest-driven control of the subject acting. To
assert the above it is therefore necessary to acknowledge that the entire history of natural law is a
history of definitions—definitions of what nature is, what is a man in it, and what requirements
can be inferred from these as those which will be presented as a derived system of natural law.

The history of science shows that the apologetic or reformist-critical versions of such defini-
tions against the existing order were not simply reflexes of underlying theological and/or natural
concepts. Instead, they served very mundane policies that were actually dominant or striving for
dominance. The result, from classical times to our own, has been either a catalogue of pragmatic
enumerations, or a coherent system constructed with the precision of a geometer, or, alternatively, a
set of systems fixed in the duality of divine order and human responsibility for self-determination.
Within this tradition, spanning nearly two millennia, recurring requirements were often formulated
or directly deduced, seemingly offering a solid foundation for theoretical inquiry. Yet the result to
be drawn at any given time was (and could ever be) nothing more than either a perpetual debate
or the power/normative acceptance of one contested positions over others. —Importantly, even
when a result was presented to the community, it was rarely, if ever, seen as historically definite
or universally agreed upon.'*

Methodologically, it is not very different if it is human needs from which human rights are
attempted to be derived—although in the case of natural law they proceed in a speculative way,
here they proceed in a sociological way, while in both cases they refer to empiricism, i.e. everyday
human experience. The efforts of Marx were essentially the same when he explained the duality

13 Sophocles [BCE 442] Antigone trans. R. C. Jebb in <http://classics.mit.edu/Sophocles/antigone.html>.

14 Kelsen argued against the theologically based natural law on the basis of precisely such a banal historical fact. See
Hans Kelsen (1963) ‘Positivisme juridique et doctrine du droit naturel” in Mélanges en I’honneur de Jean Dabin. Vol.
L. Bruxelles: Bruylant & Paris: Sirey 141-148.
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of the rights of man and citizen (with the political legitimation of capitalism) by the intertwined
definition of an economic basis and a political-legal superstructure.’® It is worth noting that legal
anthropology has been doing the same ever since, when it seeks to establish the optimal conditions
for human organisation through comparative historical analysis.'® And a similar basis was once
the starting point for the covert attempt at natural law, which was once denied under socialism,
when, in the person of a Polish social scientist, it attempted to deduce from the species-essence of
man [Gattungswesen] (in Marx’s terms) the minimum conditions of sociality, i.e. of existence in
society, by generalising sociological experience.'” Today’s equivalents of this broad direction try
to infer the inevitability of human rights on the basis of universal socio-biological needs,'® human
needs as distinct from social needs,'® or simply the provision of functional normality,® accord-
ing to the terminology used. However, a closer examination reveals that, despite their apparently
similar aspirations, these are not homogeneous directions. While human derivation from socio-
biological needs was expected to formulate absolute entitlements, marxian economism and tomism,
wrapped in functional normality, both see what they call human rights as functional positionality
(an operational function, i.e. a determinant of the overall movement at any given time, and there-
fore relative and therefore variable).

It is no coincidence that the French revolutionary declaration of the rights of man and citizen
in 1789 was the first to cause a stir in England, a country with a tradition of philosophical sobri-
ety and purist realism in the use of language dating back to the early modern period—prompting
thinkers such as Edmund Burke to formulate the creed of political conservatism— where John
Locke and Jeremy Bentham in the centuries of the modern age condemned the use of fictional
language and the spread of pictorial, symbolic expressions in general, suggesting a pseudo-meta-
physical pseudo-depth, as a clear harm, a return from knowledge to superstition and therefore a
danger of destabilising society.*!

However, after a century and a half of labour, the French revolutionary manifesto became, in
the wake of the revival following the Second World War, an international recognition of entitlement
(1948) signed by the United Nations and declared universal in scope. The Universal Declaration

15 Karl Marx [1859] *Vorwort zur Kritik der politischen Okonomie” in Karl Marx, Friedrich Engels (1961) Werke. Vol.
13. Berlin[-East]: Dietz Verlag pp. 7-11 & <http://www.mlwerke.de/me/mel3/mel3_007.htm>. Cf. also Imre Szabd
(1966) ‘Fundamental Questions concerning the Theory and History of Citizens’ Rights’ in Jozsef Halasz (ed.) Socialist
Concept of Human Rights. Budapest: Akadémiai Kiad6 309 pp. at 2-81.

16 For a related methodological critique see Jessica Whyte (2009) ‘Particular Rights and Absolute Wrongs:
Giorgio Agamben on Life and Politics’, Law Critique 20(2), 147-161 & <http://www.academia.edu/325705/
Particular_Rights_and_Absolute_Wrongs_Giorgio_Agamben_on_Life_and_

Politics>, and for the dangers of using it for fundamentalist (contemporary American) politics see (2006) Against Human
Rights - Slavoj ZiZek. [Oct 9 13:33] [online]. Available at: <http://libcom.org/library/against-human-rights-zizek>.
17 Maria Borucka-Arctowa (1970) ‘Koncepcja ,natury ludzkiej” a wspélczene problemy oceny prawa’, Etyka, (6), 79-96
& <http://etyka.uw.edu.pl/wp-content/uploads/2014/04/Etyka6_M_Borucka-Arctowa.pdf>.

18 Johan Galtung (1994) Human Rights in Another Key. Oxford & Cambridge, Mass.: Cambridge Polity Press vi+184
PP

19 David Miller (2012) ‘Grounding Human Rights’, Critical Review of International Social and Political Philosophy,
15(4), 407-427.

20 Jacques Maritain (1953) L’Homme et I’Etat. Paris: Presses Universitaires de France xiii+204 pp. Cf. also Timothy
Fuller, John P. Hittinger (eds.) (2001) Reassessing the Liberal State: Reading Maritain’s Man and the State. Wash-
ington, D.C.: American Maritain Association & The Catholic University of America Press 260 pp.

21 Cf. William Sweet (2001) ‘Jeremy Bentham (1748-1832) in Internet Encyclopedia of Philosophy [online]. Avail-
able at: <http://www.iep.utm.edu/bentham/>.
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of Human Rights thus led, after a few more decades, to a human rights culture formally protected

and enforced by specialised interstate/state courts. Its concept gradually became an indispensable

companion to the most sublime principles of Western civilisation, democracy and the rule of law,
as a major factor in any overall political, social or economic discourse on the future of world sta-
bility and self-sustainability.”> From an island country perspective, the Irishman Edmund Burke

may have questioned how it is possible to declare something as universal when it is inherently
part of human nature. These ‘metaphysical rights; he said, because for him a right was conceiv-
able only in a concrete situation, after it had been carved out as the expression, that is, the result,
of hard struggles. These, however, ‘You lay down [as] metaphysical propositions which infer uni-
versal consequences>—he continued, revealing in such a designation both a contradiction and a

trap. For, in the face of all excitement, fervour, and accompanying eagerness, his sober self-control

alone made him realize that, while we may discuss ideas freely, it is naive to believe that we pos-
sess anything as a real possessio simply by declaring it so.

Today, however, our world has changed; it is now dominated by the idea of human rights.
We approach it as the sacrality of our time. This concept permeates not only jurisprudence, but
also philosophy, political science, and even historical research. The reconstruction of the past is
also increasingly unhistorical, because r it relies on methods like of extrapolatio, retro-inspectio,
under its criterion, so to speak. These scientific’ reassessments and, in their wake, public discourse,
as well as various party programmes and international manifestos, explain its worldwide spread
with the magical repetition of some kind of a mantra, and the endeavour to deepen and extend
its culture. It is surrounded by awe and pathos, together with the intention of endowing it with
all the worldly embellishment of pseudo-metaphysics. Yet, while its current global aspirations are
regarded as justified, there remains a concerted effort to build a foundation for it by retracing
steps from the present to the past.

Can it be established, can it be justified with scientific clarity, that we have—so to speak—
human rights?

The existence of human rights is often simply taken for granted, as something that is inherent
in a person’s particular quality or social practice.* That is, it is self-evident. In more philosophically
sophisticated terms, it is nothing more than an assertion of the self-evident self-worth of human
existence. Following an early statement by Immanuel Kant, contemporary philosophy therefore

22 Itisironic that precisely because of this overuse, and the generalisation that went hand in hand with it as a substi-
tute for many other considerations, the idea of human rights has in the meantime become as empty as the rule of law.
With regard to the above, e.g. James Griffin (2008) On Human Rights. Oxford: Oxford University Press xiii+339 pp.
at 14-15 writes that ‘The term “human right” is nearly criterionless. [...] The language of human rights has, in this way,
become debased.” For a follow-up on the latter, see Csaba Varga (2009) Jogrendszerek, jogi gondolkoddsmédok az
eurdpai egységesiilés perspektivdjaban (Magyar korkép - eurdpai unids dsszefiiggésben) [Legal systems and legal
mentalities in the perspective of European unification: Hungarian overview in a European Union context]. Budapest:
Szent Istvan Tarsulat 282 pp. [Jogfilozofiak] & <http://real.mtak.hu/163379/1/15173.pdf>, ch. L.

23 Burke, The Right Honourable Edmund (1887) The Works. Vol. I11. [1790] Reflections on the Revolution in France.
London: John C. Nimmo & <http://www.gutenberg.org/files/15679/15679-h/15679-h.htm>, pp. 312 & 528.

24 E.g. Robert Alexy (2009) ‘Law, Morality, and the Existence of Human Rights’, Ratio Juris, 25(1), 2-14; Charles Beitz
(2009) The Idea of Human Rights. Oxford: Oxford University Press xiii+235 pp.; John Gardner(2008) »Simply in
Virtue of Being Human«: The Whos and Whys of Human Rights’, Journal of Ethics & Social Philosophy, 2(2), 1-22
& <http://www.jesp.org/PDF/Gardner.pdf> at p. 22; Alan Gewirth (1982) Human Rights: Essays on Justification and
Applications. Chicago: University of Chicago Press xiv+366 pp.; and Griffin, On Human Rights.
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defines man and all humanity as an end in itself that cannot be instrumentalised.?> This does not
explain anything, but as an axiomatising premise it can convincingly offer itself as a common basis
for any approach. However, we should also recognize that there is an implicit critique of principle
here, in line with the well-known and justified Marxist critique, which argues that capitalism, in
its operation, reduces human beings—so to speak—to nothing more than mere statistical units
within the market mechanism, as a matter of law.

The others look behind the phenomenon, sensing the indefensibility and the unjustifiability
in principle of the linguistic expressions claiming/asserting the existence of human rights.?® Thus,
the increasing proclamation of human rights from the Atlantic and Western European centres is
seen as nothing more than a declaration of values: the formulation of a goal to be pursued as a ben-
efit to the community.”” And because the actual existence of human rights, as existing substances,
can hardly be discussed in a rigorous analysis, science seems to be in retreat, saying only that we
are witnessing something that is becoming a reality, in a sense. The truth of this can indeed be
affirmed with sufficient wisdom, since history itself testifies that entitlement always tends to go
hand in hand with the consciousness of this entitlement, with the consciousness of entitlement
itself.”® Thus, without a real ontological foundation, the process becomes circular. From this per-
spective, then, all that can be said about human rights is the following apparent lapidarity, nothing
more or less: faith in them generates a movement, and its success, by providing self-justification,
further strengthens the faith that should have been its foundation.? This is the reality of the pride
of (post)modernity: a mutuality of communal psychology, a mass psychosis, which, in the spirit of
this ethereality, will also be expressed in mass behaviour, if it is given the right impetus. And here
lies the paradox, which reflects the reality of our time—the triumph of artificiality in this process
of socialisation: human rights, as such, exist only through action in their name—through speak-
ing about them and acting in their defense.*.“Beyond postponing the problem, therefore, science
can only try to trace the basis of the obligatory nature of human rights, either to the personal
dignity of man or simply to the facts of human common consent, but in a practical way, since it is
entirely defensible in the sphere of practice.*! In our everyday thinking, one or the other may be
convincing. At the same time, however, it is obvious that neither the former nor the latter can serve
as sufficient justification. Hence, free of any ideological framing, the science of today asserts only
this: human rights are given, as a project. We are given a task; we live by it; we theorise accordingly;
and then we adapt our behaviour accordingly. Thus its justification can only be—again—circular.
In this way, stripped back to the bone, we are saying nothing more than that knowledge of human

25 Karl Polanyi (1944) The Great Transformation: The Political and Economic Origins of Our Time. New York:
Rinehart & Co. xiii+305 pp. [Human Relations Collection].

26 Gunnar Beck (2008) ‘“The Mythology of Human Rights’, Ratio Juris, 21(3), 312-347.

27 Norberto Bobbio (2007) Das Zeitalter der Menschenrechte: Ist Toleranz durchsetzbar? Berlin: Klaus Wagenbach
126 pp. at 11.

28 R.C. Pandeya (1986) ‘Human Rights: An Indian Perspective’ in [UNESCO International Institute of Philosophy]
(ed.) Philosophical Foundations of Human Rights. Paris: UNESCO 340 pp.,267-277.

29 Gabor Kardos (1999) ‘A pozitivizmuson innen és tal’ [Within and beyond positivism], Magyar Tudomdny, XLIV(2),
pp. 145-147,

30 Janos Kelemen (1999) ‘Valasz Ludassy Maria korkérdésére’ [Response to the circulated quest], Magyar Tudomdny,
XLIV(2), 148-151.

31 Beitz, The Idea, 2009.
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rights itself creates a human rights reality which will already correspond, to a large extent, to the
description of the reality it presupposes.*

It is not difficult to see here a veritable enlightening of consciousness, an ideology in the
most comprehensive sense of the word. And indeed: modern philosophy of language, and in it the
speech acts theory, suggests a theoretical reconstruction of law where, in any formal normative,
thus in law, too, the linguistic representation of the bond within a given understanding (because
socialisation and education have made it suitable) of the human medium (as a hermeneutic circle),
based on established social practice and the psychological conditioning of each individual partici-
pant, is capable, as a factor in the motivational system of action, of influencing it in such a way that
it can, on a mass scale, with certain effectiveness, actually shape action according to its patterns
(or, more precisely, bring it into a framework set by its patterns). Because we must realise that law
does not exist as physicality either.*® For in our way of speaking, in our social communication (or
more precisely, as modern philosophy puts it: in our intellectual representations), where and how
can coercive power be found? What we tend to experience as coercive force accompanying the
accepted binding character of law is not in fact in the law itself, but in the totality of the social
environment that presupposes and inevitably accompanies the law, evolving with human social
existence since ancient times.

4. THE NATURE OF HUMAN RIGHTS

In its basic structure, human rights are addressed directly to the solitary human being
conceived as an individual. This gives him an unconditional right to claim, which at the same
time gives rise, albeit indirectly, to an obligation towards all others. In the course of its develop-
ment, this right of claim is always asserted against the State in order to guarantee the individual, in
accordance with its original concept, the inviolability against any possible State overriding power
and its conceivable harms.

The scientific reconstruction is clear in that both poles, the state with its advanced organ-
isational system as the cause, and the solitary human as the effect (as the party suffering from
possible harm) - an autonomous being capable of independent action and existence, and thus
treated as an individual. This duality reflects the worldview shaped by modern Western develop-
ment and its ultimate outcomes. . However, this perspective comes with warnings. It is argued and
the narrow focus of this worldview, especially the pervasive ideological and political dominance of
human rights today, is leading to homogenisation of the most diverse social tensions and problems,
which is precisely the invasion of the concept and tools of human rights, in which the fundamen-
tal rights that directly guarantee the survival of the community no longer have a place. As a result
the technicalised process, under the banner of human rights protection in our era of overdevelop-
ment can sometimes work to the detriment of the community. This whole development, which is

32 E.g. Andras Sajé (2004) ‘Az emberi jogok mint tuddsrendszer’ [Human rights as a set of knowledge], Allam- és
Jogtudomdny, XLV(1), 3-38.

33 E.g. Csaba Varga (2012) The Paradigms of Legal Thinking. [1996/1999.] Enlarged 2nd ed. Budapest: Szent Istvan
Tarsulat 418 pp. [Philosophiae Iuris] & <https://zenodo.org/record/6473631#.YmBQejW8qUk>.
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typical of its Western civilisational roots, is not at all accidental. Historically, it emerged precisely
as a negative mirror of the authoritarianism of European feudalism, denying and opposing feudal
structures while paving the way for a different future.

The prehistory/history of human rights is also a constant aspiration for legal recognition of
the requirements they contain. This means a continuous shift from its pre-law, purely ideological-
movement rhetoric to positivation, i.e. a state of protection now guaranteed by the law. Since the
Universal Declaration of Human Rights (1948), political, diplomatic, jurisprudential, political
science and philosophical forums have been constantly working to expand and extend the cata-
logue of human rights, and its international and national theorisation is thus almost continuous
and almost arbitrary, with no end in sight.

In the ideology and doctrine of human rights, the completeness and maturity of these
so-called rights is attained by their inscription in the positive law thereby acquiring the status of
legal norms. It is also a sign of this that the human rights movements do not ultimately appeal
for, or long for, anything other than the protection of state power. It is already clear from this that,
without being transformed into rules (issued/sanctioned) by the state, these rights can only be the
evocations of some kind of recorded speech. This is best known to those who proclaim the pres-
ence of these rights as innate and indestructible qualities of man (just like the preachers, who try
to make their target community aware of the reality of what they are convinced of, so that they
may become their believers, confessors, even institutionalisers and upholders), only to get the State
to give them de facto legal recognition, i.e. to assume them with the desired legal consequences,
sanctioning them to the point of enforceability. Without such a transformation, they are not part
of the law, even though they are proclaimed as a ‘right, and consequently do not give rise to any
entitlement; their assertion, therefore, as a de lege ferenda aspect towards the de lege lata, can
mean little more than an expectation. In itself, however, it is no more than fictitious embellishment.

It is arguable whether human rights (whether ideologically asserted or transformed into
real rights) are unilaterally conferred on man as an absolute right, independently of all other cir-
cumstances, regardless of whether he is under obligations to his fellow man, his community, his
state, his world, and whether he has actually fulfilled these obligations, perhaps as a precondition
for making these rights respected. Sensing the moral decline of our times, one of the most influen-
tial Spanish thinkers* warned almost a century ago against the proliferation of the dissipation of
responsibility and, above all, the disruptive effect that universal care - if it were to be realized (with
more promises appearing, including wages without work) - would lead us all back to a childlike (or,
more accurately, childish) state. Nowadays, this is embedded in a distinctly American problematic,
namely the ‘rights language; which is also pervasive in our country.* It is nothing else than a uni-
laterally expressed expectation—i.e., the expectation of I, You, Him, but always of another, never of
oneself. It is nothing more than a mere reflection on the psychological-social consequences of the
public’s expected aid performance: a consideration of the possibility of the entire groups becoming
dependent on the support of other groups without their own performance, even becoming lifelong
beneficiaries of others, thus showing parasitism in their interactions. It is a question of fairness

34 E.g.José Ortega y Gasset (1930) La Rebelion de las masas. Madrid: Revista de occidente 315 pp. {& (1932) Revolt
of the Masses. London: Allen & Unwin & New York: Norton 204 pp.; Kenneth Moore (ed.) (1985) Trans. Anthony Ker-
igan. Notre Dame: University of Notre Dame Press xxxi+192 pp.}.

35 E.g. Mary Ann Glendon (1991) Rights Talk: The Impoverishment of Political Discourse. New York: Free Press
Xvi+218 pp.
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and economic efficiency,* but in today’s ‘politically correct’ ideocratisation it can also become a
matter of human rights, if it leads to the confrontation of groups and thus to the unintentional or
even deliberate breakdown, if not the dissolution, of the social integration that is a sine qua non.

In fact, from its moral theological point of view, the Catholic Church has always taught the
complementarity of rights and duties, and thus understood them not only as mutually complemen-
tary, but as being understood in the context of a unity which is explicitly and only presupposed by
the fulfilment of duties.?” Growing up in the same culture, but not yet denying the primacy of social
integration as a means of preserving the community, Marx also formulated a reciprocal presupposi-
tion that was no different.® Human rights ideologies do not tend to respond to this assumption. In
any case, the naturalness of its truth is adequately explained by its origin and source, since human
rights ideologies were not historically conceived as a force for social organisation, but as a means
of overcoming feudal despotism and preventing situations of human vulnerability by neutralising
the overriding power of the state. The reason why human rights ideologies are shrouded in silence
expressing dislike at the idea of the unity of rights and duties is that—as a sort of forced conclu-
sion—their implicit aim is no longer this, i.e. not simply curative prevention, but more and more
explicitly the atomising individualisation of society into mere individuals.*

Today’s critiques are already warning of the worldwide prevalence of the unilateral decla-
ration of human rights entitlement, of the overwhelming nature of our public discourse and the
way in which it is diverting our public affairs into a narrow channel, i.e. the overriding of hetero-
geneity in the name of a chosen homogeneity. As we know, the translation of human rights claims
into law has now given rise to a specific set of legal concepts and procedural techniques that are
compulsively used by anyone who deals with social policy, social advocacy or the management of
tensions. It has its place in the law, but should not be all-pervading, since it limits the vast variety
of instruments, conceptualisations and techniques that can nevertheless be found in the law to a

36 And, of course, the social infantilisation that is now becoming a psychiatric problem. See e.g. as a classic David A.
Jonas, Doris Klein (1972) Man-child: A Study of the Infantilization of Man. New York: McGraw-Hill xvi+362 pp.
37 This is why it speaks of ’[t]he mutual complementarities between rights and duties ...[which]... are indissolu-
bly linked’ the [Pontifical Council for Justice and Peace] (ed.) (2004) Compendium of the Social Doctrine of the
Church. [online]. Available at: <https://www.vatican.va/roman_curia/pontifical _councils/justpeace/documents/
rc_pc_justpeace_doc_20060526_

compendio-dott-soc_en.html>, para. 156.

38 ‘[N]o rights without duties, no duties without rights’—Karl Marx inscribes in a movement protocol book, [Inter-
national Workingmen’s Association] (ed.) (October 1864) General Rules. London [online]. Available at: <http://www.
marxists.org/archive/marx/works/1864/letters/64_11_04-abs.htm> & <http://www.marxists.org/archive/marx/iwma/
documents/1864/rules.htm>.

39 Thereislittle sign that the scientific discussion of human rights is rising above human rights as a mere oppositional
politics, as an ideology that is increasingly assuming a world-approving salvationist position. Nevertheless, an open sen-
sitivity to the problem characterises e.g. the adaptation of Douglas Hodgson (2003) Individual Duty within a Human
Rights Discourse. Aldershot & Burlington, VT: Ashgate xi+277 pp. [Applied Legal Philosophy], and the elaboration of
Eric R. Boot [2017] Human Duties and the Limits of Human Rights Discourse. Cham: Springer ix+183 pp. [Studies
in Global Justice 17] as a system based on this complementarity. Yet for two decades the problematic issues have been
systematically formulated in the Baltic States, not on theological grounds, but on the basis of common sense. See e.g.
Csaba Varga (2005) ‘Rule of Law between the Scylla of Imported Patterns and the Charybdis of Actual Realisations
(The Experience of Lithuania)’, Acta Juridica Hungarica, 46, 1-11 & <http://real-j.mtak.hu/760/1/ACTAJURIDICA _46.
pdf>, as well as (2006) Rechtstheorie, 37, 349-359.
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single response. And a compulsively homogenised approach to complex problems can easily derail
otherwise promising paths to a solution.

5. THE UNIVERSALITY AND/OR
PARTICULARITY OF HUMAN RIGHTS

Human rights, as claims, as demands, and with their legal specification, are indeed uni-
versal. However, philosophical reflection and diplomatic parleys promptly raise the question of
universality versus particularity.

The very clarification of the conceptual basis implies the possibility of a two-way interpre-
tation. Methodological reconstructions refer to human rights as ‘essentially contested concepts™’,
where the presumed core of meaning is surrounded by inextricably divergent interpretative pos-
sibilities. This kind of ambiguity in the scope of the validity of human rights is therefore described
by the literature in a flexible, figurative term: there is undoubtedly a fundamental universality; it is
argued, but it is nevertheless expressed in terms of ‘cultural variations’* Alternatively, both halves
of this self-contradictory statement prove true, in that it embodies, so to speak, nothing more than
the ‘interlocking of universality and diversity’.*2

In any case, the overall picture is fragmented, much like the concept itself. For its whole
ideological edifice would collapse if it does not see its object as universal from the outset; et, it
lacks any empirical foundation for consistently universalizing its principles across space and
time? As a result, whatever official pronouncements we turn to will be about universality, and, to
that extent, about humanity’s ultimate realization of itself. This reassures us of the identity of our
present, namely the knowledge that we are now living in ‘the age of rights’** In the spirit of rea-
son, however, science points out that the majority of our rights/entitlements are only meaningful
within an institutional context, and therefore can only be imagined within a given social structure
and development. It raised the question, therefore, how it is possible to imagine universality in
a historical space where everything depends on changing circumstances; since even the species-
essence of man, as defined by Marx it, is historical - subject to change over time. Furthermore,
anthropology underscores the principle that any value judgement can only be validly justified
within the paradigm of a given culture.

40 See Walter Bryce Gallie (1956) ‘Essentially Contested Concepts’, Proceedings of the Aristotelian Society, 56, .
167-198.

41 Jack Donnelly (1984) ‘Cultural Relativism and Universal Human Rights’, Human Rights Quarterly, 6(4), pp. 400-
419 at 419.

42 ‘conjugaison de 'universalité et de la diversité’; Marie, Jean-Bernard (2004) ‘Specificités culturelles versus univer-
salité des droits de "homme: Quel défi?’ in Ioanna Kuguradi (ed.) Threats to Human Rights in the Beginning of the
Twenty-first Century. Ankara: Hacettepe University Centre for Research and Application of the Philosophy of Human
Rights pp. 75-85 at 82.

43 For example, Norberto Bobbio (1990) Leta dei diritti discusses it as an achievement of humanity that has finally
arrived. Torino: Einaudi xxiv+252 pp. [Saggi brevi 16] {(1996) The Age of Rights. Trans. Allan Cameron. Cambridge:
Polity Press xix+168 pp.}.
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The American theoretician of The Clash of Civilizations* recorded a decade and a half
ago that the buzzwords that dominate our world, such as ‘human rights, democracy, liberalism’ or
‘political secularism;, are the signifiers and fruits of Western civilization.

The recognition, and especially the admission, of this in itself creates a tension between
the universality of human rights in principle and the European roots that are thus being flattened.
This is most often illustrated by examples that characterise our own human rights doctrine from
a non-European perspective, or describe a solution that we accept but which, from a foreign per-
spective, is already strikingly problematic.

Let’s look at some examples.

From a Buddhist perspective, it simply happens to be inexplicable that our approach to
human rights based on nothing more than ‘division and segregation, struggle and contention’ is
rather barren, as it is based on the very ground of dividing and opposing fellow human beings;*
because it is based on an artificial ingenuity/construction which has no natural counterpart; it
is uninterested in the motives and inner motives within man, while only our external behaviour
becomes relevant to it; that it formulates an abstract rule in an abstract space and time, but in
doing so it merely introduces an institutional mediation into our human processes; that by focus-
ing on individuality, on the free will of the individual, it does not strengthen human dignity, but
destroys it into a plaything of momentary pleasure. For in its entirety,

—in a‘Cartesian’ mood and with no regard of the fullness of existence’—it embodies ‘a hard
relationship, which is none other than ‘a mechanistic treatment of human beings where the
emphasis is on beings as such regardless of their inner nature and function in the fullest
sense; it is an atomistic analysis of beings where the premium is placed on what is relat-
able and manipulable without regard for their true potentials for becoming. In a way it is
externalization in the extreme’*®

All this is therefore not simply a superior achievement, but rather a crisis product of the West:
having destroyed its god*” and thus—for lack of a criterion—its image of man, it has to concoct
a substitute from what remains, i.e. the remnants of its metaphysical materialism, psychological
reductionism and nihilistic ethical relativism.*® For indeed: today, academic analysts all over the

44 Samuel P. Huntington (1996) The Clash of Civilizations and the Remaking of World Order. New York: Simon
& Schuster 367 pp. at 70-72.

45 Phra Dhammapidok, quoted by Soraj Hongladarom (1994) ‘Buddhism and Human Rights in the Thoughts of Sulak
Sivaraksa and Phra Dhammapidok (Prayudh Prayutto)’ in Damien V. Keown, Charles S. Prebish, Wayne R. Husted
(1998) Buddhism and Human Rights. Richmond, Surrey: Curzon Press xxi+239 pp. [Curzon Critical Studies in Bud-
dhism] at 8.

46 Kenneth Inada (1995) ’A Buddhist Response to the Nature of Human Rights’, Journal of Buddhist Ethics, 2 &
<https://blogs.dickinson.edu/buddhistethics/category/volume-02-1995/>, pp. 1-9 at 3.

47 Friedrich Nietzsche’s Zarathustra—Also sprach Zarathustra (1885)— proclaims to the world what he first pro-
claimed in his Frohliche Wissenschaft (1885) [(1974) The Gay Science with a Prelude in Rhymes and an Appendix
of Songs. Trans. Walter Kaufmann. New York: Random House xviii+396 pp., sections 108, 125 & 343], that ‘God is
dead. God remains dead. And we have killed him.” Cf. also <https://en.wikipedia.org/wiki/God_is_dead>, and Armin
Pfahl-Traughber (2000) 'Also sprach Nietzsche: »Gott ist tot!«’, Diesseits, (2) [online]. Available at: <http://www.dober.
de/religionskritik/gott_ist_tot.html>.

48 Ziihtii Arslan (1999) ‘Taking Rights Less Seriously: Postmodernism and Human Rights’, Res Publica, 5(2), 195-215
<http://www.philosophy.ru/library/pdf/234617.pdf>.
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world are forced to admit that our human rights ideology is made up of fragments, and there-
fore have no organic wholeness as a claim, and its fragments are formulated as extreme positions,
because—and this is again a development in the West—they operate by litigation. Seen from this
perspective, then, for the Western conception of law and human rights normality is itself a never-
ending struggle. Moreover, it is an internal and persistent militant division that irreconcilably
confronts the individual, proclaimed as the sole holder of the right, with public power—and with
such a force that its specific human rights medium’ (its sensitivity, its receptivity) will exclude the
public interest (the res publica as the sole source of justification for a state-organised existence)
from its possible relevance.

Anthropology detects ‘structural equivalences” between different arrangements.* But the
fundamental truth behind all human sciences (and thus all social products) is that the meaning/
significance of any social fact can only be established as a framework of interpretation within a
given civilisation.* In any case, on the occasion of the Universal Declaration of Human Rights,
the American Anthropological Association once issued a manifesto, which is still valid today, to
make it clear that the individual cannot be conceived without taking into account the socio-cultural
fabric that is decisively behind it.>!

The cultural diversity which, system by system, inherently rejects the European-rooted
concept of human rights is astonishingly rich. In the Confucian worldview, for example, there is
no self as such. No one ‘acts’a role, because there is nothing that can be attached to anything from
the outside, like a clothes hanger. For every human being is a totality of roles by definition, in the
hierarchical/paternal structure of the place and time in question, within the family community.
And in the community of Africa, they seek to mediate between communitarian and individualising
values in a spirit of mutual care,* seeking to find the place of the anthropos between the cosmos
and theos in a universe conceived as a moral unity.> In contrast, in the case of Islam, for example,
in the sacrality that encompasses and embraces all existence, everything that is mundane, includ-
ing law, can only be part of this divinity, without the secularity of any carnal desire. The ancient
traditions of the Far East see the key to the future in the further development of human virtues.
They would feel it a loss to waste any energy on the free expression of individuality, as is done by
other cultures that dictate themselves in a world-centric, imperialistic way, above all by those that
refer to Europe, to Western European—Atlantic culture, and ultimately to white human civilisation.

49 Alison Dundes Rrenteln (1990) International Human Rights: Universalism versus Relativism. London & New

Delhi: Sage Publications 205 pp. [Frontiers of Anthropology 6].

50 The basic stance of historicism has become the cornerstone of anthropology, in addition to Marxism. ‘[Clivilization

is not something absolute, but [...] it is relative, and [...] our ideas and conceptions are true only so far as our civiliza-
tion goes.” Franz Boas (1887) ‘Museums of Ethnology and their Classification’, Science, IX(No.228) (June 17), 588-589

atp. 589 {reprinted in Bettina Messias Carbonell (2004) Museum Studies: An Anthology of Contexts. Malden, MA:

Routledge pp. 139-142 at 142}.

51 [Executive Board, American Anthropological Association] (1947) ‘Statement on Human Rights’, American Anthro-
pologist, 49(4), 539-543.

52 Simeon O. [lesanmi (1995) ‘Human Rights Discourse in Modern Africa: A Comparative Religious Ethical Perspec-
tive’, Journal of Religious Ethics, 23(2), 293-322.

53 Igboin Benson (2011) ‘Human Rights in the Perspective of Traditional Africa: A Cosmotheandric Approach’, Sophia,
50(1), 159-173.
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This is why Indira Gandhi could declare with such striking simplicity that “it is not individuals
who have rights but states”>*

In the Islamic world, as we have seen, only the divine destiny is taken into account. This
is not changeable and neither practical nor dynamic. The possible rethinking of the apparatus of
worldly life can also only take place within the acceptance of the eternal perfection of this belief.”®
And in the same way, we can continue through the different civilisations. Thus, the Indian mentality
knows neither formal right nor entitlement by abstract claim. It can only experience anticipation if
and to the extent that it has already been earned with fair proportionality by the party concerned.*
In the Japanese world, the concept of entitlement was virtually unknown until the late 19 century
(when the term itself had to be coined in order to translate European legal codes).” But even since
then, if they use it at all, it denotes a foreign culture and is rarely used in their internal practice. So
how can we speak of self-advocacy in such a context? In the spirit of some kind of justice? Espe-
cially when, within the framework of familiar values rooting in loving self-denial, the very notion
of self-advocacy would seem contradictory.

The proposition of universality versus particularity, or particularity versus universality, is
therefore inherently polarising. Consequently, this question is not to be answered dichotomously,
i.e. with a kind of either/or exclusivity. And if such an attempt were made, it could only generate a
debate in which extremes would clash, even indefinitely. This is why research is underway world-
wide to identify ‘cross-cultural universals’as a conceptual minimum.*®

Itis indeed evident that in the process of concretising definitions in abstract-universal terms,
the question of actualisation, or contextualisation, in the given context of hic et nunc inevitably
becomes central. This is tantamount to realising that, although any of us can freely live with paper
standards, once these standards are put into practice, , they must be interpreted and applied within
a specific context. After all, how else could they be understood? * We cannot get out of our own
skin or have a truly neutral perspective on reality.*°

A declaration in Bangkok two decades ago could therefore confirm that

‘while human rights are universal in nature, they must be considered in the context of
a dynamic and evolving process of international norm-setting, bearing in mind the

54 Quote from the New York Times (July 3, 1975) by Adamantia Pollis, Peter Schwab (1983) ‘Human Rights: A West-
ern Construct with Limited Applicability’ in Adamantia Pollis, Peter Schwab (eds.) Human Rights: Cultural and
Ideological Perspectives. New York: Praeger xvi+165 pp. at 14.

s5 Abdullahi Ahmad An-Na’im (2010) Islam and Human Rights, Selected Essays. Ed. Mashool A. Baderin. Farnham
& Burlington, VT: Ashgate xxxox+372 pp.

s6 And this is the adhikarin. Pandeya 'Human Rights’, 1986.

57 Anintriguing story is presented by Ko Hasegawa (2009) ‘Between Rights and »Kenri«’ in Eleanor Cashin Ritaine
(ed.) Legal Engineering and Comparative Law / L'ingenierie juridique et le droit comparé (Rapports du Collo-
que de 25¢ anniversaire de I'Institut Suisse de droit comparé du 29 adéut 2008 a Lausanne). Vol. 2. Genéve, etc.:
Schulthess 87-103 [Publications de I'Institut Suisse de droit comparé 64], providing a detailed chronology of the cir-
cumscriptions and experimental conceptualisations used by Japanese to express in their own language and culture a
hitherto unknown and, for them, confusingly abstract position of thought.

s8 Renteln, International Human Rights, 1990, 86-87. See also Alison Dundes Renteln (1988) ‘Relativism and the
Search for Human Rights’, American Anthropologist, 90(1), 56-72.

59 Sajo, ‘Universalism with Humility’, 2004, 19.

60 Varga The Paradigms, 2012.
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significance of national and regional particularities and various historical, cultural and
religious backgrounds’®*

In this process, human rights, even serving what is perceived as a good cause, , often reduce
diverse particularities to a common framework under the banner of universality—a practice that
can be seen as little more than wordplay. So they save what can be saved and continue to play this
game of words. Because the concept is presented as coherent, it may seem reassuring, but its reas-
surance remains confined within its own limited scope.

6. CONCLUSION

The fundamental task of humanity is to inhabit the world and make it its home. To achieve
this, humanity has developed what we call civilisation. Within this increasingly complex and
complicated world of its own, it has law as a means to establish order. Using its intellectual and
linguistic ingenuity, humanity has worked to address this and similar challenges. By adopting the
innovations of the once Fertile Crescent, Roman law, for example, which could already think in
terms of whole systems of rules in addition to the formulation of expectations as rules, had built
itself up into a quasi-independent working existence. It has become something that is binding. It
has become something that sometimes allows. This was achieved through a legal fiction, as if law
itself had inherent power. But in reality, it does not. After all, law has no physicality. So, what is
law? What gives it the authority to bind us or grant us permissions? Well, it is merely the linguistic
product of civilisation, a record of human agreements, which, as a convention, that is, as a result
of thousands of years of practice, as a result of continued upbringing and socialisation (educa-
tio & socialisatio), becomes the basis for human interactions, carrying with them the reality and
legitimacy of legal life.

Two centuries ago, Jeremy Bentham fought against fictions because he saw them as cor-
ruption of naturalism and blurring of clarity. And he was right. Yet our civilisation cannot be built
on anything other than the development of what exists in our conceptual world as mere linguis-
tic creatures into autonomous systems which, in human practice, become powerful institutions
operating in a quasi-sovereign way. And as we have seen, this is not only the case in law, but also
in each of its constituent elements, including the formation, that is, the creation and operation of
so-called human rights.

As a final thought, our conclusion is that the realm of human rights is nothing more than
a world of ideologies, values and aspirations for the foundation of humanity. And because by its
very nature it is a virtuality floating in thought, in imagination, it can only see the possibility of
its realisation, its fulfilment, in its institutionalisation, and within this, ultimately in its transcrip-
tion into law, and as law. This does not in the least change the fact that, as a man-made part of the

61 Final Declaration of the Regional Meeting for Asia of the 1993 United Nations Conference on Human Rights,
29 March - April 1993 [online]. Available at: <https://www.hurights.or.jp/archives/other_documents/section1/1993/04/
final-declaration-of-the-regional-meeting-

for-asia-of-the-world-conference-on-human-rights.html>, para. 8.
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ontology of existence that constitutes our world, the species of intellectual representations that

can be designated as ideology in the ontology of the social being can also have a quasi-real exis-

tence with regard to human rights, insofar as they actually exert an influence on social processes,

intervening in them, in an ontological sense, as mediators, for mediation purposes.** In addition

to the values that they call for, this duality is/may be the source of (of course always relative) the

strength of what humanity has known and cultivated as human rights, as a human rights culture
— and this has been especially true since the second half of the twentieth century.
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JbYICKA ITPABA UISMEBY CHOBA V1 CTBAPHOCTHA

Ya6a Bapra®
Kamonuuku ynusepsumem Iemep Ilasmanu, Byoumnewma (Mahapcka)
Hncmumym 3a npasue cmyouje Mahapcxe akademuje nayka, Byoumnewma (Mahapcka)

Cascemax: Céaxa aHanusa ucmopujckoz paseoja, ymememerod, npase npupooe, Kao u Numaroa
yHusepsanHocmu/noce6rocmu, nokasahe 0a wyocka npasa Kao maked nocmoje camodjenosaroem
- 2080pereM U Hurvervem — 3a U y wix060 ume. OOHOCHO, y HAUEM UUBUIUIAUUICKOM Pa3Bo]y ce
apmukynuule 3a0amax; Ha 08aj AU OHA] HAYUH 2a NOCMABLAMO, 4 OHOA MoMe NPURAzohasamo
c8oje nonawiaree. Y npagy kao u y cnyuajy 6uno Koz HopmamusHoe cmandapoa, no3umususayuja
TIUHEBUCTHUYKY U3PAdNEHE OYHHOCTIU MOdNEe NOCIAm Paxmop Momusayuje 3a byocKo 0enosarse
yHymap 0amoe peyenmusHoz meduja wpyou (koju cy Kkpo3 obpasosarwe u COUUjanU3ayujy
npunpemmwen 0a ce MPAHCHOPMUULY y XepMeHeymuuxy 3ajeonuyy), spuiehu ymuyaj maxo oa
3anpaso moxce ca oopehernom epuxactouhy da 06nuKyje nOHAUAE HA MACOBHOM HUB0Y (Unl,
maunuje, 0a KAHATUULE MACOBHO NOHAWAE Y OKBUDE NOCMABTbeHE CBOjuM 06pacyuma), y cknady
ca o6pacyuma xoje je npocnujeduo. Cxo0Ho mome, y onmonozuju opywmseeroe ouha, myocka npasa,
Yy3ema Kao unmenexmyante npeocmase Koje 00uuHo PyHKUUOHUULY Kao udeonozuje, makohe mozy
3a006umu UCMUHCKU Peanino Nocmojare camo noo ycio8om 0a CreapHo ymuyy Ha opyuimeene
npouece, unmepserumyhiu Kkao nocpedHULU y OpyuImeeHom nocpedosarny.

Kwyune pujeuu: ucmopujcxu kopjenu, ymememerve, npupood, KynimypHu KOHMeKcH,
YHUBEP3ATHOCT HACNPAM NOCEOHOCU TbYICKUX NPAsa

63 IIpodecop emepuryc, VinctutyT 3a dunosodujy npasa Karommuxor Yausepaurera Mahapcxe
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Summary: The paper deals with the influence of the interwar constitutional history of Central
Europe in the context of post-transitional (and later) constitution-making. Czechoslovakia and the
second Polish Republic were born in 1918. These countries adopted democratic constitutions in 1920
and 1921, but Poland adopted also a new (more authoritarian) constitution in 1935. Hungary had
an unwritten (historical) constitution in the interwar period. The Slovak constitution of 1939 was
not a classical democratic document, because it was born under Austrian, Italian and Portugal fas-
cist and authoritarian influences. The main challenge of the post-transitional constitution-making
was democratization of Central and Eastern European region. The European integration was also
an important goal in these years. The influence of previous constitutional traditions was only lim-
ited after 1989, because, at the end of the interwar period, only Czechoslovakia had a democratic
constitution. This constitution has influenced the new Czech constitution of 1993. The democratic
Poland adopted a new constitution in 1997, but it did not follow the interwar legal traditions. The
Hungarian situation after 1989 was similar, but it has changed radically after 2010 elections. The
constitutional history and national historical narrative play a very important role in the current
Hungarian constitutional system.
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1. GENERAL INTRODUCTION

We can distinguish at least three major waves of constitution-making in the Central and
Eastern Europe in the 20" century. The first wave followed the First World War, the second began
after 1945, and the last was a part of the democratic transition of 1989/1990.> Every wave had a
special character and reflected big political and social changes.

The principles and elements of modern constitutionalism were already present in the region
before 1918, but with varying degrees of intensity. The Austro-Hungarian Monarchy and the Sec-
ond German Empire had already been constitutional monarchies for some decades, but in Russia
this was the case only after 1905 and only to a limited extent. The new Balkan states, which were
mostly born in the second half of the 19 century (Romania, Serbia, Bulgaria), also had more or
less liberal constitutions. These were mostly modelled on the Belgian constitution of 1831, but
their implementation did not match Western standards. Hungary, on the other hand, was proud
of its unwritten (so-called historic) constitution which represented the ,,0ld constitutional spirit
of Hungarian nation”.* This romantic concept was very popular during the 19" century and also
later (before 1944).

But before the First World War, the whole region had not yet lived under the conditions of
amodern democracy and its standards relating to the principles of democratic electoral law, real
guarantees of human rights, policy of equality etc. The first constitutional wave after 1918 was
characterised by a general democratic trends and reforms, since one of its aims was to neutralise
radical revolutionary movements from the Bolshevik Russia and the revolutionary Germany. It
also had a revolutionary effect in the Central and Eastern European region at the time, whether
in the field of democracy-building or women’s emancipation.

The main model of this period was the constitutional system of the Third French Republic,
the several US constitutional elements and (in a limited form) also the new German democratic
constitution from Weimar (1919). The problem was that in many countries the democratic system
was ahead of the development of society, which created tensions. Over time, this led to various
coups détats and right-wing political changes.’

This process started with General Jozef Pilsudski’s action in Poland (1926), then continued
with royal dictatorships in the Balkans, presidential authoritarianism in the Baltic states, a “small
civil war” in Austria (1934) and a permanent rightward shift in Hungary. Only the industrially
advanced Czechoslovakia managed to remain a civic (bourgeois) democratic state until 1938. The
reasons for Czechoslovak stability are mainly to be found in the strong Czech economy, the stable
party system and the relatively high political culture of the Czechoslovak centrist and moderate
parties. Rather, the problem was caused by political fragmentation and the resulting constant need
for coalition. Almost all democratic parties had to unite to govern the country, hence, the coalitions
of five, six, ten or more parties were not uncommon. The main opposition parties (communists
and radical German nationalists), however, did not provide a democratic alternative.S

3 Ldszl6 Trécsanyi, “Alkotmdnyozds és rendszervaltds Kozép- és Kelet-Eurépaban”. Jogtudomanyi Kozlony No. 7-8
(1995), 384-390.

4 Istvan Egyed, A mi alkotmanyunk (Budapest: Magyar Szemle Térsasag, 1943), 24-31.

5 Trécsanyi, “Alkotmanyozds és rendszervéltas Kozép- és Kelet-Eurépaban”, 385-386.

6 Vaclav Pavli¢ek, Ustavni prévo a statovéda. I1. dil. Ustavni pravo Ceské republiky (Praha: Leges, 2011), 84-88.
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The second constitutional wave took place in the wake of the victory of the anti-fascist
great powers and in the shadow of the Soviet Union. This, time, the Soviet Stalinist constitution
of 1936 was the main model. But its impact varied from country to country. The Hungarian 1949
and Polish 1952 constitutions, for example, followed the model in a very servile way, while the
1948 Czechoslovak constitution followed also (in a limited form) the earlier Czechoslovak legal
traditions. The new constitutions declared themselves revolutionary and sought to break with the
national bourgeois prehistory, its symbolism and constitutional principles. They were based on the
principle of the unity of power, did not favour the institution of the individual head of state, and
favoured socio-economic rights etc.’

The post-communist constitution-making process after 1989 was the first that did not use
arevolutionary narrative and was rather based on the concept of a peaceful transition from dicta-
torship to democracy. The Spanish and Portuguese events of the 1980s have often been cited as a
model. At the same time, the transitional democratic forces had no ambition to create an entirely
new model of constitution. On the contrary, they wanted to return to tried, tested and functioning
European democratic constitutional traditions without special experimentation.®

In the Western European political and social developments of the post-war decades (1945-
1989) many of the protagonists of the time saw a model worth following. The American and French
constitutions, as well as the German Basic Law of 1949, were therefore particularly popular models
in the immediate post-1989 period. The Spanish Constitution of 1978 and the Austrian constitu-
tional development also played an important role. However, the democratic transition was not only
accompanied by Western enthusiasm and Euro-Atlantic integration ambitions, but also by a revival
of national sentiment (the so-called national renaissance), a fetishisation of national independence
and intense nationalist manifestations. Nationalism gradually became the new legitimating ideol-
ogy, paradoxically in parallel with Euro-Atlantic integration efforts.

All these factors (the relatively peaceful nature of events, the desire to break away from the
communist past, integrationist ambitions, resurgent nationalism, economic changes) have also
influenced the relationship with the process of adopting new constitutions and, in particular, the
relationship to one’s own constitutional past. The problem was mainly that the constitutions in
force immediately before the rise of the communist regimes were not democratic, because they
were the constitutions of dictatorial and different right-wing authoritarian regimes.

2. CZECHOSLOVAKIA AND CZECH REPUBLIC

The only exception was Czechoslovakia and its 1920 constitution. In the Czech political
discourse, the 1920 constitution was clearly a positive element, because it laid the foundations for
the subsequent twenty years of the Czechoslovak interwar democracy. It is no coincidence that it
played a relatively prominent role as a model in the process of adopting the new Czech constitution

7 Zoltan Szente, Eurdpai alkotmany- és parlamentarizmus torténet (1945-2005) (Budapest: Osiris, 2005), 141-152
8 Ibid., 436.
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at the end of 1992.° But it is also true that the symbolic significance of the previous constitution
was more important than its practical imitation.

Even the previous (more or less) communist Czechoslovak constitutions (1948, 1960) pre-
served the president elected by the parliament. In restoring the Senate, on the other hand, it was
easy to refer to pre-war traditions. But it is also true that, while the former (interwar) Czechoslovak
Senate was more like the French model, the body restored in 1992 had more common elements
with the American model (6-year term, election of one third of senators every two years, etc.). Hav-
ing said that, the situation with the constitutional regulation of human rights was very interesting.
The democratic Czechoslovakia adopted its own Charter of Basic Rights and Freedoms in 1991 on
the federal legislative level. The Czech civic right-wing parties criticized the concept of economic
and social rights during the constitution-making process in 1992, whereas social-democrats and
Christian-democrats protected these rights. The conservation of the Czechoslovak Charter in the
legal system of Czech Republic was the compromise between the parties, which participated in
the constitutional project.'

The current Czech constitution has relatively limited historical and symbolic narrative. This
may be a consequence of the ideological disputes with Slovak political elites during the last years
of the existence of the Czechoslovak federation (1989-1992).!! The exception is represented by a
recall of the best tradition of Czech statehood and the restoration of the historical Czech lands in
preamble. “We, the citizens of the Czech Republic in Bohemia, in Moravia, and in Silesia, At
the time of the restoration of an independent Czech state, Faithful to all good traditions of
the long-existing statehood of the lands of the Czech Crown, as well as of Czechoslovak state-
hood...” (Czech Constitution 1993)

3. POLAND

The Polish-Lithuanian Commonwealth adopted the first European constitution in 1791,
more or less parallelly with the first French revolutionary constitution (1791). But the real political
influence of this constitution was very limited, because the territory of the Polish state was divid-
ed by the Central and Eastern European great powers (Austria, Prussia, Russia). This document
served a long time as a symbol of Polish statehood, but its text was not optimal for total restora-
tion of its statehood in 1918. The second Polish Republic adopted the new constitution under the
French and American influence.

The first interwar Polish constitution of 1921 was to a large extent a democratic docu-
ment, but its influence in the early period was limited, because Poland was facing many economic,
social and political problems at the time. The political culture was also very radical (see the mur-
derous attack against the first president Gabriel Narutowicz in 1921). These problems led to the
changes realised by Gen. Jézef Pilsudski in 1926, but the new authoritarian regime adopted its

9 Pavli¢ek, Ustavni pravo a statovéda. II. dil. Ustavni pravo Ceské republiky, 322.

10 Ibid., 462-464,

11 Pavel Marsdlek, “Ustava Ceské republiky a dobré tradice nasi stétnosti”. In Peter Mlsna et al. Ustava CR - vznik,
vyvoj a perspektivy (Praha: Leges, 2011), 158.
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own constitution only in 1935. This document was also unpopular among the Polish interwar
democratic opposition, which played an important role in the emigrational government in London.

However, the authoritarian Polish constitution adopted in 1935, which also guided the
government-in-exile during the Second World War, could not become a model because it was not
in line with the democratic trends of 1989. Moreover, it was no longer liked by a significant part
of the emigrant government circles, many of whom preferred the 1921 constitution. This docu-
ment could therefore not become a model after the fall of the communist regime. This was equally
true for the 1989 version, the later adopted so-called provisional “small constitution” and the final
constitution adopted in 1997.2

The current Polish constitutional preamble to the latter did not even dwell much on the
national constitutional past. It merely mentioned the traditions of the First (before 1793) and Sec-
ond (interwar) Polish Republics and called the post-transitional Poland the Third Republic. It did
not even mention the socialist Polish People’s Republic at all. (Polish Constitution 1997)

However, one aspect of the Polish round table negotiations held in winter and spring
of 1989" raised the issue of the previous constitutional legacy - the restoration of a bicameral
parliament was discussed. In Poland, the Senate was only abolished in a referendum after the Sec-
ond World War and restored in 1989. Although its position was much weaker than before 1939
(asymmetrical bicameralism), it was able to play an important role in delegitimising the outgoing
communist regime through free elections. In the first elections, 99 out of 100 senatorial seats were
won by opposition forces. The results of the Sejm elections at the time reflected the spirit of the
political transition agreements. Only the first election of Polish president in 1990 became the first
really free election. It was a consequence of gradual Polish democratic transition started in 1989
and finished in 1991 by the first free parliamentarian elections."*

4. SLOVAKIA

The democratic Slovakia adopted its new constitution in the early autumn (1** Septem-
ber) of 1992. This document was clearly designed for the circumstances of Slovak independence,
which was born four months later. Since the summer 1992, it was already known that the Czecho-
slovak federal state would cease to exist at the end of the year.”* Although Slovaks owed much to
Czechoslovakia, born in 1918, their dominant political parties throughout the 20* century were
characterised by firstly autonomist and then federalist aspirations. The state emancipation drive
received new impulses after 1989.

The new Slovak constitution (1992) therefore did not mention the Czechoslovak statehood
as a positive antecedent and referred instead to the early medieval Great Moravia — an idea that

12 Leszek Garlicki, Polskie prawo konstytucyjne. 10. wyd. (Warszawa: Liber, 2006), 11-13. and 19-20.

13 Noéra Ban-Forgacs, 2023b. Az Ellenzéki Kerekasztal tigye és az adatvédelmi ombudsman joggyakorlata. A rend-
szervaltds egyes kérdései Magyarorszagon, Jogtorténeti Szemle (2023), 1-7.

14 Garlicki, Polskie prawo konstytucyjne, 16-19.

15 Lubomir Fogas, “Prévne a politické predpoklady tvorby Ustavy Slovenskej republiky”. In Ladislav Orosz, Sabina
Grabowska, Tom4$ Majeré¢ak (Eds.) Ustavné dni XI. Ustava Slovenskej republiky ako normativny zaklad demokrat-
ického a pravneho $tatu (Kosice, UPJS. 2022), 9-10, 13.

83



Ivdn Haldsz

was popular in the interwar period. The pre-war Czechoslovak state ideology interpreted the Great
Moravia as the first common state of the Czechs and the Slovaks, which existed before the Hungar-
ian Kingdom. The Preamble of Slovak constitution recognized this memory in the following form:

“We the Slovak Nation, Bearing in mind the political and cultural heritage of our pre-
decessors and the experience gained through centuries of struggle for our national existence
and statehood, Mindful of the spiritual bequest of Cyril and Methodius and the historical
legacy of Great Moravia,...” (Slovak Constitution, 1992)

In the collective memory of the Slovak people, the Hungarian Kingdom is seen as negative
heritage. Its image has changed officially only after 2000 in the address of the President of the
National Council of the Slovak Republic Pavol Hrusovsky on the Occasion of the 10™ Anniversary of
the Slovak Republic on 1% January 2003: ,The second distinctive feature in the face of the future
Slovakia was the formation of the Hungarian Kingdom in the year 1000. Slovakia became
part of a kingdom, which for nine hundred years moulded the history of Central Europe. St.
Stephen had a prophetic value when he in his testament appealed to his son to respect the lin-
guistic and ethnic variety of the inhabitants of his kingdom. For almost eight hundred years,
his followers respected his recommendation, and that’s also why for eight hundred years, Slo-
vakia was not the object but the subject of the history of the Hungarian Kingdom. “!®

At the same time, the text of the new constitution included a strong Czechoslovak constitu-
tional and legal tradition.'” The perception of the 1920 Czechoslovak Constitution in Slovakia was
ambivalent. Although its democratic character was seen as a positive legacy in the era of rebuilding
democracy (1989-1992), its centralist character overshadowed its positive elements. Its solutions
were therefore not much invoked during the constitution-making process. On the other hand, the
Slovak constitution adopted in 1939, during the existence of the independent and pro-German
Slovakia (1939-1945), was not a positive heritage at all, because it showed authoritarian tenden-
cies and was written under the influence of Southern Europe fascist states (Italy, Portugal). Indeed,
it did have a Czechoslovak heritage, but only faintly.!* Moreover, this constitution was unable to
prevent the establishment of a dictatorship and the Holocaust.

In Slovakia, the idea of putting this constitution into force even for one day was never seri-
ously considered. In this, the Slovaks were quite different from the Estonians and the Latvians,
whose independent statehood had ended in 1940 under the Soviet occupation and who therefore
wanted (during transition and perestroika) to pick up the thread of the then broken state and con-
stitution by symbolically enacting their earlier constitutions. For this reason, Latvia still has the
original constitution of 1922, which has been amended several times. In the early 1990s, however,
the majority of Slovak pro-independence elites tacitly declared their allegiance to the defunct
Czechoslovakia and its anti-fascist legacy. The anti-German uprising of 1944 played an important
role in this, despite its rejection of an independent Slovakia concept. The antifascist Slovak National
Council declared the pro-Czechoslovak orientation and revitalisation of Czechoslovak statehood.

16 Address of the President of National Council of the Slovak Republic Pavol Hrugovsky on the Occasion of the 10th
Anniversary of the Slovak Republic 1st January 2003, 26-27.

17 Ladislav Orosz, Ustavodarné activity a ich vplyv na autoritu Ustavy Slovenskej republiky. Kritické reflexia. In Ladislav
Orosz, Sabina Grabowska, Tomas Majer¢ak (Eds.) Ustavné dni XI. Ustava Slovenskej republiky ako normativny zaklad
demokratického a prévneho $tatu (Kosice: UPJS, 2022), 130-131.

18 Ivan Kamenec, Trauma (Aura Kiadd, 1993), 31-33.
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The constitutional act of 1968 on the federalisation of Czechoslovakia played a more impor-
tant role in forming the Slovak political identity. Modern Slovak statehood was therefore born
within Czechoslovakia and not clearly in opposition to it. There were several symbolic signs of
this after 1992. The Slovak part of the old Czechoslovak anthem has remained the state anthem,"
there is full continuity in the legal and citizenship field,*® and the Czech Republic and Slovakia
still share many practical and symbolic elements 20 years after the Velvet Divorce and 20 years
after the EU accession.”!

5. HUNGARY

In not so distant past, Hungary underwent the biggest changes in its approach to its con-
stitutional and political past. In October 1989, Hungary adopted a new democratic constitution
in practice, which formally kept the same name and number as the old communist constitution
(Act No. XX of 1949). The new text was supported by the outgoing communists and the incoming
democratic parties during the round-table negotiations (Summer 1989), but was still voted on by
the old parliament elected during the communist period (1985). This raised concerns about legiti-
macy, with some arguing that the text suffered from a democratic deficit. The democratic elites in
opposition hoped that after the first free elections they would be able to (re)-frame the text of a
new constitution, according to the new democratic rules and procedures.

This did not happen for twenty years. The time when Hungary came closest to adopting a
new constitution was between 1994 and 1998, when no compromise was reached between the rul-
ing socialists and liberals, however the governing (socialist and liberal) coalition had a qualified
majority, which is a prerequisite for adopting a new fundamental law. As a result, the Hungarian
political elite increasingly identified with the 1989 constitutional text. The democratic political
parties became more or less satisfied with this constitutional text that had origins in modern con-
stitutionalism. The question of the constitution was raised in election cycles, but was soon dropped
from the agenda for lack of a sufficient support from the majority. This made sense since the 1989
constitution remained similar to the old communist constitution of 1949 only structure-wise, and
not in the content.?

The turning point will be 2010, the new Fidesz led supermajority in the Parliament with
its constitutional making (constituent) power. However, the future of the new Fundamental Law
is still an open issue, namely, the Fundamental Law will be able to serve its role under a future
political era.®

19 Theanthem of first Slovak Republic (1939-1945) ,,Hej Slovdci” was an alternative solution, but this traditional song
from 19" century had a bad political context.

20 The federal Czechoslovakia acknowledged two citizenships: Czech and Slovaks, without common (union) citizenship.
21 Juraj Marusiak, “Ustavy CR a SR a ich tloha v procese konstituovania ndrodnych identit”. In Gonéc, Vladimir -
Holec, Roman (Eds.) Cesko-slovenska historicka ro¢enka 2012. Cesi a Slovaci 1993-2012. Vzdalovéni a piiblizovani
(Bratislava: UPV SAV - Cesko-slovenska komisia historikov — VEDA, 2013), 90-92.

22 Istvan Kukorelli, “Az alkotmanymddositdsok alkotmanya — egységes szerkezetben”. In Kocsis, Mikl6s — Zeller, Judit
(Eds.) A koztarsasagi alkotmany 20 éve. (Pécs: PAMA, 2009).

23 Néra Ban-Forgacs, “Procedural Constitution-Making: Lessons Learnt from Hungary”. In: Zeljko Mirjani¢
(szerk.)“Challenges and perspectives of the development of legal systems in the XXI century” (Conference Proceedings), 9.

85



Ivdn Haldsz

The pre-1945 Hungarian national constitutional traditions did not play a significant role
in the 1989 constitution-making process. If anything, the new text was influenced by Act I of 1946.
This law proclaimed the Second Hungarian Republic (1946-1949) and served as a small provisional
constitution. The post-war Hungary had only a unicameral parliament and the cited law also created
the institution of an individual president. Moreover, for the first time in the history of Hungar-
ian law, it briefly summarised basic human rights and freedoms in a single (charter) document.**

In 1946, Hungary had a democratic coalition government, but it should be remembered that
the country was a defeated state in the Second World War and was occupied by the Soviet army. It
was only in 1991 that the Soviet Union left the country. The assessment of this important demo-
cratic law was therefore not entirely clear-cut, with particular criticism coming from the Hungarian
right and, more intensely, the far right- However, in the democratic 1989 this tradition still seemed
the most acceptable. The era of Admiral Miklos Horthy (1920-1944) was still a negative memory
in the public consciousness (the Nazi-German occupation at the end of the period, participation
in the anti-Soviet war, the cooperation of Hungarian state organs in the Holocaust etc.) The social
memory of the ultra-conservative nationalist regime was also controversial.

The memory of the Hungarian historical (unwritten) constitution before 1944 was more
popular among the radical and traditionalist Hungarian right-wing. However, precisely because of
its unwritten nature, this legal construction was difficult to copy or follow. The right-wing public
opinion was not bothered by this and hoped mainly for a “legal revitalisation” of the Holy Crown.
This symbol also had a strong nationalist, mystical and revisionist dimensions. On the other hand,
it was also an important historical symbol which had served as a precursor to the idea of popular
sovereignty throughout history.®

The modern Hungarian political right-wing won the elections in 2010 and gained a quali-
tied majority in the parliament. This allowed it to adopt a new constitution. The Fidesz-KDNP
coalition initially considered adopting a new complex constitution. This was the task of the spe-
cial commission of the Parliament. The idea of revitalising the historic constitution was raised
by the opposition radical right-wing movement Jobbik. The ecologist, liberal and left opposition
preferred the old constitution of 1989. These parties did not participate in the process of consti-
tution-making. Jobbik party firstly participated in this process, but later also left the constitution
preparatory commission.

Although the new Hungarian constitution was initially drafted by a designated parliamen-
tary committee, the final drafting of the text of the new Constitution was prepared by two MPs at
the request of Prime Minister Viktor Orban, J6zsef Szdjer an MP of the European Parliament and
Gergely Gulyas, the Hungarian MEP. In the meantime, the idea of drafting a short “core constitution”
was mooted, which would be supplemented by a number of fundamental laws.?S Public opinion,
however, expected a new complex charter constitution. The solution that emerged was somewhat
of a hybrid - i.e. a complex charter constitution, officially called the (unique) Fundamental Law,
consisting of several chapters on different subjects (e.g. State, Human Rights, Special Orders etc.),

24 Kukorelli, “Az alkotmanymodositédsok alkotmanya — egységes szerkezetben”.

25 Gabor Schweitzer, “Historizujice prvky v Zakladnom zdkone Madarska”. In Quo vadis stfrdn9 Evropo? Metamor-
f6zy préva II1. (Praha: USP AV CR, 2012), 67-75.

26 Varga Zs. Andras, “A mag-alkotmany védelmében”. Pdzmany Law Working Papers. 2011. No. 2., 2-4.
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each with a completely different internal numbering. The legislator’s actions seemed to weaken
the document’s coherence.

The national conservative value preferences of the parties drafting the Fundamental Law
were largely reflected in its Preamble . But it was a gesture to only one of the opposition parties,
namely the aforementioned Jobbik, which wanted to restore the pre-1945 construction of the his-
torical constitution. This was not done, but the reference to the historical constitution was included
in the preamble and in Article R of the first normative chapter.

According to this provision, the provisions of the Fundamental Law must be interpreted
in accordance with the acquis (achievements) of the historical constitution. (Art.R) “3) The pro-
visions of the Fundamental Law shall be interpreted in accordance with their purposes, the
National Avowal contained therein and the achievements of our historic constitution.”) How-
ever, the constitution did not specify the concept of the acquis (achievements), and this became
the task of the Constitutional Court. This organ is dealing with this issue, but a test of the acquis
has not yet been established.”

The wording of the preamble is interesting. “We do not recognise the suspension of our
historic constitution due to foreign occupations. We deny any statute of limitations for the
inhuman crimes committed against the Hungarian nation and its citizens under the national
socialist and the communist dictatorship. We do not recognise the communist constitution of
1949, since it was the basis for tyrannical rule; we therefore proclaim it to be invalid.” However,
this declaration is not entirely in line with the end of the constitutional document, where the legis-
lator referred to Article XX of the 1949 Act as the legal basis. (Fundamental Law of Hungary, 2011).

The definition of the antidemocratic period (lack of freedom) is also interesting in the
Fundamental Law: “We date the restoration of our country’s self-determination, lost on the
nineteenth day of March 1944, from the second day of May 1990, when the first freely elected
organ of popular representation was formed. We shall consider this date to be the beginning of
our country’s new democracy and constitutional order” (Fundamental Law of Hungary, 2011)

This precise formulation is very problematic, because the republican form of state in Hun-
gary was declared by Act N. L. of 1946. The new text of constitution of 1989 served as a legal basis
for the democratic transformation and this text was born before May 1990. Maybe, the less concrete
text and definition of these sensitive issues is politically more practical. The current Czech and Pol-
ish constitutions used only very general formulation for the definition of historical heritage. This
solution is better for constitutional texts. (Polish preamble of 1997: “Recalling the traditions of
the First and Second Republic...” Czech constitution of 1993: .. sound traditions of the ancient
statehood of the Lands of the Crown of Bohemia as well as of Czechoslovak statehood,...”)
(Czech Constitution 1993, Polish Constitution 1997)

With these formulations, the 2011 Hungarian constituent has cast a different light on the
pre-1945 Hungarian constitutional heritage, which the Hungarian constituent (legislator) of 1989
had not yet dared to fully embrace. It should be remembered that at the end of the bourgeois era,
World War II was going on and the country was under an anti-democratic regime. And between
1938 and 1945, a series of anti-Jewish laws were passed which seriously violated the constitutional
principle of equal rights. The concept of a historical constitution did not provide adequate protec-
tion against these.

27 Schweitzer, “Historizujuce prvky v Zakladnom zékone Madarska”, 68-70.
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The legislator who adopted the new Hungarian Fundamental Law in 2011 was obviously
not thinking of this legacy, but rather of the pre-1938 era. In any case, this is an interesting attempt
to reconcile the tradition and strength of the primary written constitution with the selectively
managed heritage of the historical constitution. The latter, however, plays only a secondary and
complementary role.

Through the subsequent amendments (mainly in 2018) to the Fundamental Law, the histori-
cal constitution has become an important constitutive element of modern Hungarian constitutional
identity. The question of identity in Hungary - as in many other EU states - is mainly a question
of the relationship between the EU and its Member States. The Hungarian Fundamental Law is a
unique constitutional document, because it directly contains the notion of constitutional identity.
(Art.R) “(4) The protection of the constitutional identity and Christian culture of Hungary
shall be an obligation of every organ of the State.”) In this context, the following sentence of
constitutional preamble is also important (National Avowal): “We hold that the protection of our
identity rooted in our historic constitution is a fundamental obligation of the State” (Text from
2018, implemented by amendment of Fundamental Law.)

6. SUMMARY

History is a very sensitive issue in the Central European constitutional developments. The
construction of the historical past often reflects a nation’s hopes, desires, and political-ideological
affiliations. This is true not only for the “recent history” (the period of communist dictatorships),
but also for the previous era. As we have shown, the Czech, Polish and Slovak constitution-making
process immediately after the collapse of the communist regimes are “slower” and more consider-
ate, compared to the intense Hungarian constitution-making after 2010 . One would argue that the
Hungarian process was also more detail-oriented, however, a general approach with an open text
is often more appropriate when it comes to politically sensitively issues. The memory of history
and the interpretation of political-historical heritage are always changing, at least in the context
of the last decades. The moderate attitude is more useful in the long historical perspective from
the point of view of an integrational function of the constitution.
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OJHOC CTAPUX 1 HOBUX YCTABA'Y CPE[IIHO]
EBPOIIN: KOHTUMHYUTET I IUICKOHTUHYUTET

VBan Xamamr*®
XYH-PEH I]CC Uncmumym 3a npasre cmyouje, byoumnewima (Mahapcka) Ynueepsumem
Hasen Josed Hlagapux, Paxynmem 3a jasuy ynpasy, Kowuye (Cnosauxa)

Caxcemax: Y 060m paoy, aymop HAcmoju 0a 002060pu HA numaree Kako cy cmapu ycrmasu u
pjewerva ymuuyanu Ha npovec 00HOULeHA YCIMABA 1 CMBAPAtsA HOBUX 0eMOKPAMCKUX YCaed
y nocm-mpansuyujckoj Lenmpannoj Eeponu. Y peeuony ce moxce Hahu HEKOAUKO PASTUHUMUX
Mmodena, 00 KomniemHoz 000ayUBALA CIMAPUX Djeuietva NPeKo OjenUMUUH0Z NPUXBAMAtLA
cmapoz HAYUOHANHOZ ycmaesHoe Hacibeha 00 udeanuzayuje crmapux modena. Benuxu ymuyaj na
axmyennu uewky ycmas (1993) umao je uexocnosauxu ycmae u3 1992. z00une, anu camo kao
ussop uncnupayuje. Mahapcra 00 2011. doxuemwasa cheyuduury pesumanuzayujy 0yxa cmapoe
ucmopujcxoe (mj. Henvicanoe) mahapckoe ycmasa, Koju je saxcuo npuje 1945. Yexocnosauxo ycmasHo
Hacwehe Hajeuute ce ocjemuno y cnogaukom ycmasy u3 1992., anu 6es npemjepanoz 00yuiesmverva,
jep je Cnosauxa mex 0KoHuANA MUPAH HeWKO-CNI08A4UKY pa3600. [lorcka uma moxoa Hajoozamujy
nucany ycmagny mpaouyujy y pecuorny (1791, 1921, 1935, 1952), anu camo manu 0uo parujux
ycmasa ymuyao je na Yemas u3 1997. 200une. [odune 1989. Ilomwayu Hucy moenu Huwima oa ypade
ca Hacmwehenum ycmasom u3 1935. jep Huje 6uo ucmumncku demoxpamcku. Vicmuna, Heku we208u
enemenmu (Hnp. npedcjedHuK kao cmy6 emamucmuukoe cucmema) cy KacHuje epahenu y Haypm
3a m3e. wemspmy Ilomwcky PenyOnuky, nponazuparny o0 cmpare HayUOHAIHO-KOH3EPBAMUBHO2
nonumuukoe kpuna y nepuody 00 2005. 0o 2007. zodure. Aymop he ce y pady, maxohe, océprymu
HA CUMOOUHKY OUMEH3UTY CPEOOEBPONCKUX YCHIABA U KAKO HUXO08 CAOPIHA] MOKE KOPUCHUMI 30
cyouasarve ca caspemenum usazosuma. lodamuo, aymop he noxywamu 0a depuruuie meopujcxe u
mexHu4Ke panule pesumanusayije cmapux ycmasHux ooxymenama. Konauno, yujenu npobnem
he 6umu cmasmen y KoHmexcm 0piasHoz KOHMUHYUMeMa 1 OUCKOHMUHY uema.

Kmyune pujeuu: ycmas, konmunyumem, ucmopuja, cagpemenu ceujem, OUCKOHMUHyumenn.

28 Capapnuk llenTpa 3a ApymTBeHe HayKe -VIHCTUTYT 3a mpaBHe HayKe, byqummemTa, [IpefaBay Ha YHUBep3UTETY
Tason Jozed adapux, Komune, Cropauka

90



Review paper DOI 10.7251/NSTT12401091F
IIpernepuu ynanak UDK 004.8:341.231.14-053.3/.6

ARTIFICIAL INTELLIGENCE AND THE
RIGHT OF THE CHILD1

Nora Ban-Forgacs®
HUN-REN, Centre for Social Sciences, Budapest (Hungary), Milton Friedman University,
Budapest

Kitti Mezei’

HUN-REN, Centre for Social Sciences, Budapest (Hungary), University of Technology and
Economics, Budapest

Ivan Halasz*

HUN-REN, Centre for Social Sciences, Budapest (Hungary), Faculty of Public Administra-
tion, Pavol Jozef Saférik University, Kosice (Slovakia).

Summary: The advent of Artificial Intelligence (Al) technologies has profound implications for chil-
dren’s rights, providing both transformative opportunities and significant challenges. As Al systems
become increasingly integrated into various aspects of children’s lives—from education and health-
care to entertainment and social media—ensuring the protection and promotion of children’s rights
is paramount. Since Artificial Intelligence (Al) technologies become more integrated into the daily
lives of children, it is crucial to evaluate both their potential benefits and associated risks.

Key words: AL right of the child, risks of AL protection of children, technology and law.

1. INTRODUCTION

Artificial Intelligence is rapidly transforming various sectors, including education, health-
care, and entertainment, all of which significantly impact children’s lives. Educational technologies
powered by Al can personalize learning experiences, while entertainment applications can adapt
content to individual preferences. However, as children engage with A, concerns arise about their
safety, privacy, and overall well-being. There are different dimensions of the challenges t technol-
ogy and the right of future generations. Some of the threats and concerns are only anticipated, in

1 The research was supported by the European Union project RRF-2.3.1-21-2022-00004 within the framework of the
Artificial Intelligence National Laboratory and by the Ministry of Innovation and Technology NRDI Office within the
framework of the FK_21 Young Researcher Excellence Program (138965).

2 Research Fellow, HUN-REN, Centre for Social Sciences, Budapest (Hungary), Ass. Prof, Milton Friedman Univer-
sity, Budapest

3 Research Fellow, HUN-REN, Centre for Social Sciences, Budapest (Hungary), Ass. Prof, Budapest University of
Technology and Economics, Budapest

4 Research Professor, HUN-REN, Centre for Social Sciences, Budapest (Hungary) - Faculty of Public Administration,
Pavol Jozef Saférik University, KoSice (Slovakia).
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a way similar to threats in the environmental protection.” This article seeks to provide a balanced
examination of the risks and benefits associated with Al use among children, drawing from recent
research and case studies to inform stakeholders involved in child development.

The children constitute a vulnerable population, deserving special protections and rights
as articulated in various international frameworks, most notably the United Nations Convention
on the Rights of the Child (UNCRC). As Al technologies evolve and permeate numerous aspects
of life, they pose both opportunities to enhance children’s rights and risks that could jeopardize
them. This article seeks to explore the interplay between children’s rights and AI technology, high-
lighting both challenges and opportunities.

Since Al has become integrated into various sectors, its applications range from personal-
ized educational tools to social media algorithms dictating content consumption. AI’s pervasive
presence raises critical questions about its implications for children’s rights, particularly concern-
ing privacy, data protection, autonomy, and access to appropriate content.

2. A1 AND CHILDREN

As Al becomes integrated into various sectors, its applications range from personalized
educational tools to social media algorithms dictating content consumption. AT’s pervasive pres-
ence raises critical questions about its implications for children’s rights, particularly concerning
privacy, data protection, autonomy, and access to appropriate content.

The Framework for Children’s Rights is the United Nation Convention on the Rights of the
Child (UNCRC). UNCRC, adopted in 1989, establishes a comprehensive framework aimed at pro-
tecting children’s rights to survival, development, protection, and participation (United Nations,
1989). Articles in the convention explicitly recognize the rights of children to access information
(Article 17), express their views (Article 12), and be protected from harmful practices (Article
19). These rights lay the foundation for examining the ethical deployment of Al systems that may
impact children. Within the European framework,® EU Digital Strategy on the Right of the Child is
significant. The European Union has articulated its commitment to children’s rights through vari-
ous initiatives, such as the EU Strategy on the Rights of the Child (European Commission, 2021).
This strategy emphasizes the importance of safeguarding children’s rights online and their pro-
tection from harmful content. It seeks to ensure that digital technologies, including Al, align with
the values of the EU and foster environments that respect children’ rights. In the European Union,
the General Data Protection Regulation (GDPR) includes specific provisions for the protection
of children’s data. Under GDPR, children under the age of 16 require parental consent to access

5 Konczol, Miklos, Rights and Future Persons: The Promise of Arguments from Present People’s Identity, Public Gov-
ernance Administration And Finances Law Review 8 : 2 pp. 29-40. , 12 p. (2023); Konczol, Miklds, Jové nemzedékek:
Jogok és kotelességek a Laudato si’ enciklika alapjan, Iustum Aequum Salutare 20 : 1 pp. 205-218, 14 p. (2024)

6 MezeiKitti, The European Al Tango: Balancing Regulation Innovation and Competitiveness, In: Brett, A. Becker;
Roisin, Faherty; Juho, Leinonen; Keith, Quille (szerk.) HCAIep ,23: Proceedings of the 2023 Conference on Human
Centered Artificial Intelligence: Education and Practice, New York, Amerikai Egyesiilt Allamok : Association for
Computing Machinery (ACM) (2023) pp. 2-8. , 7 p.;Mezei, Kitti ; Trager, Aniko, The European Approach to Artificial
Intelligence: Ethical and Regulatory Implications, Acta Universitatis Sapientiae Legal Studies 11 : 2 Pp. 19-34., 16 P.
(2022)
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online services. This regulation aims to give parents more control over their children’s data and

reduce the risk of privacy violations within Al applications. The EU’s Digital Services Act (DSA)

also plays a crucial role in regulating online platforms, particularly regarding the safety of minors.
Governments need to enact and enforce regulations that specifically address the risks associated

with Al technologies affecting children. The Digital Services Act (DSA) proposed by the European

Commission aims to ensure safer digital spaces for users and to enhance accountability for plat-
forms, particularly regarding the protection of vulnerable groups,’ including children (European

Commission, 2020). Thus, the DSA imposes stricter obligations on service providers® to ensure that

their algorithms do not amplify harmful content aimed at children and require greater transpar-
ency about how content moderation works. Both the GDPR and DSA are in line with Article 16 of
the abovementioned UNCRC that protects children’s right to privacy, establishing a foundation

for safeguarding their data in the context of AL

The EU’s A Act includes several important provisions aimed at child protection. One of its
key measures is the complete ban on Al systems that exploit age-related vulnerabilities (Article 5),
such as the systems that manipulate or take advantage of children’s lack of maturity or understand-
ing. The ban on Al systems that exploit age-related vulnerabilities may face challenges in clearly
defining what constitutes exploitation and how to identify these vulnerabilities in practical, diverse
settings. Having in mind that children’s developmental stages vary widely, creating a clear, enforce-
able standard could be difficult. Moreover, the Al Systems that draw conclusions from individuals’
emotions (emotion recognition systems) are prohibited from being marketed, deployed, or used
in educational institutions, except when their use is for medical or safety purposes.

Additionally, Al systems classified as high-risk, such as those used in education, are required
to give special consideration to children and their rights during comprehensive risk management
processes. The Al Act refers to Al systems used for admissions, learning outcome assessments, edu-
cational level evaluations, and exams in educational and vocational institutions. The AI Act also
mandates the use of watermarks on deepfakes and other Al-generated content, as well as inform-
ing users when they are interacting with Al which will further benefit children. However, it only
safeguards against instances where the company uses the technology lawfully, offering no protec-
tion against the misuse of deepfake and other technology on online platforms. In such cases, DSA
serves as the primary tool for addressing those issues with content moderation.

The digital businesses have a responsibility to identify, assess, and address relevant human
rights risks, including risks to children’s rights. For example, in case of high-risk AI systems, the
AT Act makes it compulsory to conduct human right impact assessments.

On-line safety can both be a challenge and a safeguard in the developing digital word. With
the rise of digital platforms, children become increasingly vulnerable to cyberbullying, exploita-
tion, and inappropriate content. Al technologies, such as natural language processing (NLP) and

7 Macmillan, K, Berg, T, Just, M & Stewart, ME 2020, Are autistic children more vulnerable online? Relating autism
to online safety, child wellbeing and parental risk management. in NordiCHI ,20: Proceedings of the 11th Nordic
Conference on Human-Computer Interaction: Shaping Experiences, Shaping Society., 14, Association for Computing
Machinery, 11th Nordic Conference on Human-Computer Interaction 2020, Tallinn, Estonia, 25/10/20. https://doi.
org/10.1145/3419249.3420160

8 Klein, Tamds, a DSA alapjogvédelmi mechanizmusa mint alkotmanyjogi névum: A maganjogviszonyokban
érvényesiilé horizontalis alapjogvédelem legutdbbi példdja, In: Koltay, Andras; Szikora, Tamds; Lapsanszky, Andrés
(szerk.) A vadnyugat vége? : Tanulmanyok az Eurépai Uni6 platformszabélyozasardl, Budapest, Magyarorszag: ORAC
Kiad6 Kft. (2024) 540 p. pp. 260-294. , 35 p.
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machine learning algorithms, can be employed to monitor online interactions and detect harmful
behaviors in real-time.’

AI technologies can provide increased safety and security for children in both physical
and digital contexts. For instance, Al algorithms in parental control software can monitor online
behavior,' detect potential risks (such as cyberbullying or inappropriate content), and alert parents
or guardians. Additionally, the Al-equipped devices can recognize potential dangers in physical
environments, providing alerts and notifications to caregivers to ensure children’s safety. More-
over, content moderation systems powered by Al can flag potentially abusive messages and images,
helping parents and guardians protect children from online predators. Children are especially vul-
nerable to cybersecurity threats, including identity theft, online grooming, and phishing schemes."!

Many Al-driven applications collect sensitive personal information from users, raising
concerns about data security. Cybercriminals may exploit vulnerabilities in these systems to tar-
get children, who may not have the awareness to recognize potential dangers. The collection and
storage of childrens data pose profound privacy (data protection) concerns.'> Many Al systems
rely on data to personalize experiences, which often includes tracking usage patterns and storing
personal information. The prevalence of data breaches threatens children’s privacy, while unau-
thorized access to their data can lead to exploitation and manipulation of children. AT algorithms
often curate content based on user interactions and preferences. For children, this can lead to
exposure to age-inappropriate materials, including violence, explicit language, and sexual content.
Although platforms often employ content moderation systems, AT’s effectiveness in accurately
filtering harmful content is limited. Misclassification and over-reliance on algorithms can result
in children’s encountering unsuitable material, potentially influencing their behavior and under-
standing of societal norms.

As COVID-19 world crisis has profoundly shown, Al can be a personalized learning tool,*
alearning experience that can be tailored. Al is able to analyze a child’s progress and learning style,
enabling adaptive learning platforms that adjust difficulty levels and suggest resources suited to

9 Fenio Annansingh, Thomas Veli, An investigation into risks awareness and e-safety needs of children on the inter-
net: A study of Devon, UK, Interactive technology and smart education, 20 Jun 2016, Vol. 13, Issue 2, pages 147 - 16

5, https://www.emerald.com/insight/content/doi/10.1108/ITSE-09-2015-0029/full/html; H. Hartikainen, N. Iivari and

M. Kinnula, Children’s design recommendations for online safety education, International Journal of Child-Computer
Interaction (2019), doi: https://doi.org/10.1016/j.ijcci.2019.100146.;

10 Widyatri, I, Salman, A.G. and Kanigoro, B. (2018), ,,Parental control application on Android platform”, Library

Hi Tech News, Vol. 35 No. 1, pp. 18-24. https://doi.org/10.1108/LHTN-08-2017-0057

11 Mezei, Kitti ; Krasznay, Csaba, Cybersecurity and Cybercrime in Hungary During the COVID-19 Pandemic, In:
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individual needs. AI-driven educational tools have improved engagement and learning outcomes
among primary school students, fostering a more inclusive learning environment.'* However, chil-
dren’s increasing reliance on Al for learning and entertainment raises concerns about their ability
to engage with the world independently. Dependency on Al tools may inhibit critical thinking, cre-
ativity, and problem-solving skills, as children may become accustomed to relying on technology
for answers rather than seeking solutions themselves. Given the special nature of child’s develop-
ment, the increasing reliance on Al in decision-making processes may erode children’s autonomy.
The more automated the systems become, the greater is the risk that children may not be able to
question or engage with the decisions being made on their behalf, which then infringes on their
rights to participate in decisions affecting their lives.

Al can contribute to inclusion and anti-discrimination and has a potential to enhance
accessibility for children with disabilities. Intelligent tutoring systems can cater to diverse learning
needs, provide real-time feedback, and assist in communication for children who require support.
For instance, Al technologies have been developed to help children with hearing impairments to
engage in interactive learning experiences that take into account their specific needs. Al tools may
facilitate greater participation from children and youth in decision-making processes, particularly
regarding issues that affect them. For instance, the Al-driven platforms can collect feedback and
preferences from children, giving them a voice in areas such as education policy and community
engagement. Meanwhile, Al systems are not immune to biases that can propagate harmful stereo-
types. If Al algorithms are trained on skewed or unrepresentative datasets, they can inadvertently
reinforce societal biases, negatively affecting how children perceive both themselves and others.
For example, some Al-driven educational tools may unintentionally favor certain demograph-
ics, leading to differential learning outcomes and entrenching existing inequalities. This risk is
particularly worrying for marginalized children, as biased algorithms can lead to discriminatory
practices in education, social services, and law enforcement, undermining equality and justice.'®
To address these concerns, the European Union has proposed the AT Act,' a regulatory framework
aimed at managing the ethical deployment of AI technologies, particularly regarding high-risk
applications involving children.

Studies have shown that Al can improve health outcomes. Al technologies can enhance
children’s health by offering innovations in telemedicine, health monitoring applications, and
predictive analytics to identify health risks. Such advancements can lead to earlier diagnoses and
more effective interventions, ultimately promoting children’s right to health. In the realm of social
services, Al can optimize case management and resource allocation. Predictive analytics can help
social workers identify families at risk of instability, enabling early and preventive interventions.
Furthermore, Al systems can streamline administrative tasks, thus allowing social workers to dedi-
cate more time and resources to direct child protection efforts. On the other hand, the influence

14 Michail Giannakos, Roger Azevedo, Peter Brusilovsky, Mutlu Cukurova, Yannis Dimitriadis, Davinia Hernandez-
Leo, Sanna Jarveld, Manolis Mavrikis & Bart Rienties (02 Sep 2024): The promise and challenges of generative Al in
education, Behaviour & Information Technology, DOI: 10.1080/0144929X.2024.2394886 To link to this article: https:/
doi.org/10.1080/0144929X.2024.2394886

15 Mezei, Kitti; Bin-Forgacs, Nora, Discrimination in the age of algorithms, In: Iwona, Florek; I1diko, Laki; Schottner,
Krisztina (szerk.) Human rights as a guarantee of smart, sustainable and inclusive growth, Jozeféw, Lengyelorszag :
Alcide De Gasperi University of Euroregional Economy in Jézeféw, Milton Friedman University (2022) pp. 73-80., 8 p.
16 https://artificialintelligenceact.eu/the-act/
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of Al algorithms on social media platforms can have negative repercussions on children’s mental
health. Children’s mental and social development is special, while exposure to unrealistic standards,
harmful content, or even online bullying—exacerbated by AI’s content delivery mechanisms—can
severely affect childrens emotional and psychological well-being.

3. BALANCING RISKS AND BENEFITS

To balance the risks with benefits, to empower children and young people regarding their
rights, the education systems should incorporate Al literacy into curricula. This will allow children
to understand Al technologies, enhancing their ability to engage with and question the systems
affecting their lives. Children need to be equipped with the skills required to navigate online
environments safely. Focus should be on online safety, responsible social media use, and critical
thinking regarding Al content. We would like to highlight that critical thinking has a crucial role;
children must understand that they need to use Al but they should not trust AI without criticism.

Before deploying Al technologies that affect children, comprehensive impact assessments
should be conducted to identify potential risks and ethical implications. Similarly to the data pro-
tection risks at GDPr, these assessments should include evaluating technology’s alignment with
children’s rights. Children should be involved in the design and evaluation of Al technologies that
should accurately address their needs, preferences, and concerns . This participation could inform
the development of child-friendly technologies that respect and promote their rights. In the cre-
ation of technology for children, ethical considerations should be a priority. This encompasses
ensuring that algorithms are bias-free, accurately represent diverse demographics, and undergo
rigorous testing to evaluate their cultural sensitivity and applicability across different contexts.

A multi-stakeholder approach is needed, involving governments, private sector representa-
tives, educational institutions, parents, and technology companies, to shape and further enhance
the responsible AI use among children. (We should note that Al is not the only domain in which
new approaches are experimented nowadays with regards to the right of future generations. One
of these initiatives gives rise to electoral votes for children concerning their rights in certain areas
such as environmental protection or technology)"’. A joint vision can help create safe and equi-
table AT applications tailored to children’s needs. The complexities surrounding Al and children’s
rights necessitate international dialogue and cooperation. Global partnerships can encourage the
exchange of best practices, strategies, and solutions that prioritize children’s rights across differ-
ent contexts. Policymakers must implement comprehensive data privacy regulations specifically
designed for children’s interactions with Al technologies. This includes establishing guidelines
for obtaining informed consent, ensuring transparency regarding data collection processes, and
limiting data retention periods.

17 Konczol, Miklos, Parental proxy voting and political representation, Revus: European Constitutionality Review 21
: 51 Paper: 9753 (2023)
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4. CONCLUSION

Children constitute a vulnerable population, deserving of special protections and rights
as articulated in various international frameworks, most notably the United Nations Convention
on the Rights of the Child (UNCRC). As Al technologies rapidly evolve and permeate numerous
aspects of life, they pose both opportunities to enhance children’s rights and risks that could jeop-
ardize them. This article seeks to explore the interplay between children’s rights and Al technology,
highlighting both challenges and recommendations for future practices and policies that safeguard
the rights of children in the digital age.

The intersection of children’s rights and Artificial Intelligence presents both opportunities
for advancement and significant challenges. While AI technologies can provide innovative solu-
tions to enhance children’s rights, there is an urgent need for comprehensive ethical frameworks
and regulations that prioritize the best interests of children. By embracing a rights-based approach
and fostering collaboration among stakeholders, society can work toward an inclusive and equi-
table digital future where Al serves as a tool for empowerment rather than a source of risk for the
most vulnerable population: our children. As we advance into this technological era, the impera-
tive remains clear: safeguarding children’s rights must remain at the forefront of AI development
and implementation.

Artificial intelligence holds significant promise for enhancing child protection efforts in
various sectors, including online safety, health care, and social services. However, the challenges
associated with privacy, bias, and dependency on technology must be carefully considered and
addressed. Al can play a crucial role in developing safer online environments for children. Content
moderation algorithms can detect and filter out harmful material, including cyberbullying and
inappropriate content, thus supporting children’s right to protection from violence and exploitation.

A balanced approach that leverages Al’s capabilities while ensuring ethical standards and
human oversight will be essential in realizing its full potential for safeguarding children. Continued
interdisciplinary collaboration among technologists, child protection professionals, policymakers,
and ethicists will be vital in creating a future where Al serves as a tool for the greater good of child
welfare. While artificial intelligence offers significant benefits, it is essential to recognize and address
the risks it poses to children. Exposure to inappropriate content, cybersecurity threats, privacy vio-
lations, psychological impacts, dependency on technology, and ethical considerations collectively
contribute to an urgent need for enhanced protection and regulation. Stakeholders—including
parents, educators, technology developers, and policymakers—must work collaboratively to cre-
ate safer digital environments. By combining robust regulatory frameworks, educational initiatives,
and technological safeguards, society can mitigate the risks of Al for children, ensuring that they
benefit from technology without compromising their safety and well-being.

LITERATURE

Ban-Forgacs, Nora ; Mezei, Kitti, Data protection challenges during pandemic: smart phones and
other applications during Covid-19, In: Tafaro, Lara; Florek, Iwona; Laki, I1diké (szerk.) DIG-
ITALWELL-BEING - a concern for the quality of life, J6zeféw, Lengyelorszag : Wyzsza Szkofa

97



Ivdn Haldsz

Gospodarki Euroregionalnej im. Alcide De Gasperi w Jozefowie, Milton Friedman Universi-
ty (2023) 330 p. pp. 30-40.,11 p.

EU Regulation 2016/679 (General Data Protection Regulation). Retrieved from https://gdpr.eu/

European Commission. (2020). Proposal for a Regulation of the European Parliament and of the
Council on a Single Market for Digital Services (Digital Services Act).

European Commission. (2021). EU Strategy on the Rights of the Child.

Fati Tahiru, Al in Education: A Systematic Literature Review Ho Technical University, Ghana, Jour-
nal of Cases on Information Technology Volume 23, Issue 1, January-March 2021 https://or-
cid.org/0000-0003-0874-0428. ; Alexandra Harry , Sayudin, Role of Al in Education, Injuru-
ty: Interdisciplinary Journal and Humanity Volume 2, Number 3, March 2023 e-ISSN:
2963-4113 and p-ISSN: 2963-3397

Fenio Annansingh , Thomas Veli, An investigation into risks awareness and e-safety needs of chil-
dren on the internet: A study of Devon, UK, Interactive technology and smart education, 20
Jun 2016, Vol. 13, Issue 2, pages 147 — 165, https://www.emerald.com/insight/content/
doi/10.1108/ITSE-09-2015-0029/full/html;

H. Hartikainen, N. Iivari and M. Kinnula, Children’s design recommendations for online safety ed-
ucation, International Journal of Child-Computer Interaction (2019), doi: https://doi.
0rg/10.1016/j.ijcci.2019.100146.;

Klein, Tamas, a DSA alapjogvédelmi mechanizmusa mint alkotmdanyjogi névum:

A magéanjogviszonyokban érvényesiilé horizontalis alapjogvédelem legutébbi példaja, In: Koltay,
Andras; Szikora, Tamas; Lapsanszky, Andrds (szerk.) A vadnyugat vége? : Tanulmanyok az
Eurdpai Unid platformszabalyozasarol, Budapest, Magyarorszag : ORAC Kiad¢ Kft. (2024) 540
p- pp- 260-294.,35 p.

Klein, Tamds, Cybercrime, In: Klein, Tamas; Toth, Andrés (szerk.) Technoldgia jog - Robotjog - Cy-
berjog, Budapest, Magyarorszag : Wolters Kluwer Kft. (2018) 331 p. pp. 293-320.,28 p.
Konczol, Miklos, J6v6 nemzedékek: Jogok és kotelességek a Laudato si’ enciklika alapjan, Iustum

Aequum Salutare 20 : 1 pp. 205-218., 14 p. (2024)

Konczol, Miklds, Parental proxy voting and political representation, Revus: European Constitu-
tionality Review 21 : 51 Paper: 9753 (2023)

Konczol, Miklos, Rights and Future Persons: The Promise of Arguments from Present People’s
Identity, Public Governance Administration And Finances Law Review 8 : 2 pp. 29-40., 12 p.
(2023)

Macmillan, K, Berg, T, Just, M & Stewart, ME 2020, Are autistic children more vulnerable online?
Relating autism to online safety, child wellbeing and parental risk management. in NordiCHI
20: Proceedings of the 11th Nordic Conference on Human-Computer Interaction: Shaping
Experiences, Shaping Society., 14, Association for Computing Machinery, 11th Nordic Con-
ference on Human-Computer Interaction 2020, Tallinn, Estonia, 25/10/20. https://doi.
org/10.1145/3419249.3420160

Mezei Kitti, The European Al Tango: Balancing Regulation Innovation and Competitiveness, In:
Brett, A. Becker; Roisin, Faherty; Juho, Leinonen; Keith, Quille (szerk.) HCAlep 23: Proceed-
ings of the 2023 Conference on Human Centered Artificial

Intelligence: Education and Practice, New York, Amerikai Egyesiilt Allamok : Association for Com-
puting Machinery (ACM) (2023) pp.2-8.,7 p.

98



Conference proceedings / Zbornik radova / 36opHux pagosa

Mezei, Kitti ; Ban-Forgacs, Néra, Discrimination in the age of algorithms, In: Iwona, Florek; Ildiko,
Laki; Schottner, Krisztina (szerk.) Human rights as a guarantee of smart, sustainable and in-
clusive growth, Jozefow, Lengyelorszag : Alcide De Gasperi University of Euroregional Econ-
omy in Jézeféw, Milton Friedman University (2022) pp. 73-80., 8 p.

Mezei, Kitti ; Krasznay, Csaba, Cybersecurity and Cybercrime in Hungary During the COVID-19
Pandemic, In: Chalubinska-Jentkiewicz, Katarzyna; Istvan, Hoffman (szerk.) The Role of Cy-
bersecurity in the Public Sphere - The European Dimension, Maribor, Szlovénia : Lex Loca-
lis (2022) 234 p. pp. 191-207., 17 p.

Mezei, Kitti ; Boldizsar, Szentgali-Toth, Some Comments on the Legal Regulation on Misinforma-
tion and Cyber Attacks Conducted Through Online Platforms, Lexonomica: Revija Za Pravo
In Ekonomijo 15: 1 Pp. 33-52.,20 P. (2023)

Mezei, Kitti ; Trager, Aniké, The European Approach to Artificial Intelligence: Ethical and Regula-
tory Implications, Acta Universitatis Sapientiae Legal Studies 11 : 2 Pp. 19-34.,16 P. (2022)

Michail Giannakos, Roger Azevedo, Peter Brusilovsky, Mutlu Cukurova, Yannis Dimitriadis, Da-
vinia Hernandez-Leo, Sanna Jarveld, Manolis Mavrikis & Bart Rienties (02 Sep 2024): The
promise and challenges of generative Al in education, Behaviour & Information Technology,
DOI: 10.1080/0144929X.2024.2394886 To link to this article: https://doi.org/10.1080/01449
29X.2024.2394886

United Nations. (1989). Convention on the Rights of the Child. Retrieved from https://www.ohchr.
org/en/instruments-mechanisms/international-human-rights- instruments/convention-
rights-child

Widyatri, I., Salman, A.G. and Kanigoro, B. (2018), “Parental control application on Android plat-
formy’, Library Hi Tech News, Vol. 35 No. 1, pp. 18-24. https://doi.org/10.1108/LHTN-08-
2017-0057

99



Hopa Ban-®opeay

BJEIITAYKA MHTEJINTEHIINJA U SAIIITUTA OJELIE

Hopa ban-®opray'®
Kutu Me3en"”
VBan Xamam?*
Hucmumym 3a npasue cmyouje, LICC, Mahapcka axademuja nayxa, Llenmap 3a uzspcrocm
(Mahapcxa)

Cancemax: IIpaso djeve 0a He 0y0y U3NI0HEHU CEKCYATHO] eKCNIOAMAUUJU HA UHMEPHEMY Hilje Camo
0CHOBHO TbYICKO NPABo, 6eh U OCHOBHA MOPATHA 00a8e3a HAUUOHATHUX OpHAsA U MehyHaPOOHUX
axmepa. XKueumo y spujeme dueumanusayuje 2dje cy npujemroe u Hanaou 8po 4ecmo BUPMYyenHu.
Tpebano 6u yzemu y 003up céaxu epukacan MexanHu3am KOHmpose y OHAAjH cepu 3a cmatverve
wimeme no nojedunye (Hapouumo axo cy yzposicete epyne xao wimo cy djeya).Mehymum, makohe
mpe6a 0a npumujemumo 0a NOMNyHa KOHMPONA UHMepHema Huje mexuuuxy mozyha, Humu je
YCMasHo onpasdana y nozedy nponuca o cr0600u 2080pa u 3a6PUHYMoCcH 34 NPUBATMHOCH 100
HAYUOHATHUM U HAOHAUUOHATIHUM jYPUCOUKYUjAMA.

Hawa npesenmayuja ucmpasxcyje mozyhe BV mexnonozuje y ousumanoj cgepu 3a 60poy npomus
3nocmasmwarva djeye. Iooune 2022. Eeponcku 0060p 3a sawmumy nodamaxa (EDBP) u Eeponcku
Haozopruk 3a sawmumy nooamaxa (EDPS) yceojuo 3ajednuuxo mumimere o Ilpujednoey ypedbe o
chpeuasarwy u 60p6u npomus cexcyante snoynompebe djeye. Fbezos yum je 0a Hamemme o6asese
Kaoa jey numarey omxpuearee, ykaararee, Npujasmvusaroe u O10Kuparoe NOIHAMUX U HOBUX OHNAJH
mamepujana o cexcyannom snocmasmwarwy deye (SCAM). Y nawioj npesenmayuju goxycupamo ce
Ha 06a acnexma SCAM mexHonoeuje.

IIpsu npobnem, kao wimo je HagedeHo, jecme 0a makeo kopuuihiere mextonoeuje mpeba da 6yde
ypasHomeieHo Opyeum PpyHoameHmantum spujedHocmuma. Hekonmponucanu npucmyn 6uno uujum
U c6auujum no0auuMa noo MACKOM ucmpaze 0 Cry4ajesuma oOHIAjH 3710ynompebe djeue 1Ko Mose
dosecmu 00 HAO30pHO2 KANUMATUIMA, WIMO je, usmely ocmanoe, y cynpomuocmu ca IIJIIP-om EY.

Jpyeu npobnem je 00uM NPUMjeHBLUBOCU HOBUX TMEXHON02UjA Bjeuimauke unmenueeryuje y
ucmpasu Kpuierva npasa djeye. Y 080j npesenmayuju mepoumo 0a je 3a0puHymocm uspaxeHa y
3ajednuuxom mummervy eanuona. Ilpu xopuwheroy sjewumauxe unmenueenyuje 3a udenmuguxayujy
npeoamopa, anzopUMMUMa 0 CAUKAMA UYL MeKCMY, NPUCIMPACHOCT U OUCKPUMUHAUU]A MOxHce
HACMAMU ycbed HepenpeseHmamueHocmy 00peheHux epyna cmanosHUMBA ¥ NoOAUUMA Koju ce
Kopucme 3a 06yky anzopumma. Y Hauloj npesenmayuju hemo oamu ananusy mozyhux 3aKoHcKux
pjeuierva 3a ynanpeherwe maunocmu jeuimauxe unmenueeHyuje y sesu ca MT.

Kmwyune pujeuu: B, nacumwe nad djeyom, SCAM, npasna pjeuserva, kanumanu3am Had3opa.

18 Hayunu capaguuk, XYH-PEH, llentap 3a apymrsene Hayke, bygummemra (Mahapcka), Acc. mpod, Yuusepsurer
Munton ®puamaH, bypumnemra

19 Hayunu capapnuk, XYH-PEH, llenrap 3a gpymrseHe Hayke, Bygummemra (Mahapcka), Acc. TIpod, Yuusepsurer
y bynummemrn, TexHomoruja u ekonoMuja, byummemnTa

20 IIpodecop ncrpaxusay, XYH-PEH, Ilenrap 3a gpymrsene Hayke, Bygumnemra (Mabapcka) - Pakynrer 3a jaBHy
ynpasy, Yausepsuter [TaBon Josed [lladapux, Kommuue (Crosauxa).
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THE ROLE OF THE HUNGARIAN OMBUDSMAN
IN HANDLING THE CORONAVIRUS CRISIS
IN HUNGARY FROM 2020-2023

Nora Ban-Forgacs'
Milton Friedman University, HUN-REN, CSS, Institute for Legal Studies, Budapest

Summary: This study examines the relationship between the coronavirus epidemic and the ombuds-
man in Hungary. Its main claim is that the COVID-19 epidemic exposed the shortcomings of the
Hungarian Ombudsman institution. On the one hand, the constitutional changes in 2011 adversely
affected the institution, and therefore, the political environment from which the pandemic erupted
was not ideal. We demonstrate through the Ombudsman’s cases that legal protection remained half-
hearted and inadequate, thus undermining the active protection of citizens.

Keywords: COVID-19, Coronavirus, Ombudsman, pandemic, human rights

1. INTRODUCTION

The COVID-19 pandemic posed unprecedented challenges globally, prompting governments
to implement a range of emergency measures impacting various aspects of public life.

In Hungary, the Ombudsman in principle plays an important role in safeguarding citizens’
rights during this crisis. This paper examines the 2020 and 2021 Annual Reports of the Hungar-
ian Ombudsman, analyzing the institution’s responses to the pandemic, the challenges faced, and
the standards of human rights protection amid emergency measures.

Statistical data indicates a trend towards an increase in the number of applications on vio-
lations of human rights by the authorities and officials during the COVID-19 pandemic, but also,
in general, an increase in citizens confidence in this national mechanism for protecting funda-
mental human rights and freedoms.

During the time of crisis, a certain group of people includes, for example, ethnic minori-
ties, people belonging to disadvantaged socio-economic class, women, children, immigrants, and
refugees as vulnerable,’ and therefore, the role of the Ombudsman to protect these groups gains in

1 Associate professor of Milton Friedman University, Research Fellow at HUN-REN CSS, Institute for Legal Studies,
Hungary

2 Rakitskaya, Inna, Institute of the Parliamentary Ombudsman for Administration in Norway: novelties in Norwe-
gian legislation in the light of the adoption of the Act relating to the Parliamentary Ombud for Scrutiny of the Public
Administration dd. June 18, 2021, October 25, 2022.

3 Pap, Andras; Lérincz, Viktor Olivér ; Kovacs Szitkay, EszterPandémia, kozpolitika, jog: diskurziv és szakpolitikai
osszefiiggések. In: Gardos-Orosz, Fruzsina; Lérincz, Viktor Olivér (szerk.) Jogi diagnoézisok I1. : A Covid 19 vildgjarvany
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importance under health crisis. The measures taken to combat the situation, may lead to the impedi-
ments regarding access to healthcare and education or a fair distribution of economic resources.*

~Another challenge is the maintenance of independence and neutrality, in an environment
that is often dominated by loud, forceful and highly emotional voices. It is not easy determining
and holding a position on contested issues, whilst being true to our standards of practice. We need
to find our own voice; we also need to support and enable those who may have lost their voice in
this environment.”

Today, the role of the Hungarian Ombudsman is crucial in a rapidly changing political land-
scape. The institution needs to be a focal point for addressing grievances related to state actions,
especially in the light of recent constitutional and political reforms that have raised concerns
about the erosion of democratic standards and norms in Hungary. The Ombudsman’s ability to
act independently and effectively in the face of governmental pressures is vital for upholding the
rule of law and protecting fundamental rights.

2. HISTORICAL CONTEXT

The establishment of the Hungarian Ombudsman in 1994 marked a significant milestone
in the development of democratic governance and the protection of civil rights in Hungary. Under
Act LIX. of 1993, this institution was tasked with the crucial responsibility of overseeing the legal-
ity of administrative actions and safeguarding individual rights against potential abuses by state
authorities. This essay provides an in-depth examination of the Hungarian Ombudsman in COVID-
19, with a focus on its original mandate and the broader implications for human rights protection
in Hungary.

The 1989 constitutional revolution, the fall of the Communist era and the new constitution
of Hungary resulted in a strong Scandinavian type ombudsman system in Hungary. Accordingly,
the Parliamentary ombudsman was elected with a two-third majority. His/her deputies are also
elected with a two-third Parliamentarian majority in a separate procedure from the ombudsman

hatésai a jogrendszerre. Budapest, Magyarorszdg : L' Harmattan Kiad6 (2022) 491 p. pp. 383-407., 25 p.

4 Farzamfar, Mehrnoosh and Janne Salminen, The supervision of legality by the Finnish Parliamentary Ombudsman
during the COVID-19 pandemic, Nordisk Administrativt Tiddskrift, Vol 99 Nr. 2 (2022): Covid-19 og krisehandtering i
de nordiske forvaltningene. Some countries have similar challenges. See: Halasz, Ivin, the role of the czech, slovak, and
polish ombudsman during the first wave of the covid-19 epidemic; in: Zeljko, mirjani¢ (szerk.) mehynapognu HayaHn
CKYII ,J3a30BH 1 [IEPCIIEKTHBE Pa3Boja IPABHMX CHCTEMa Y XXi BUjeKy :

300pHUK pafioBa, TofMHa iii, 6ama 1yKa, 6poj 3 (2023), rom i/ international scientific conference “challenges and
perspectives of the development of legal systems in the xxi century” conference proceedings, year iii, Banja Luka,

no. 3 (2023), Banja Luka, 389 p. p. 79, 87 p.

5 Wright, Fred, Reimagining Ombudsing. An Operational Reflection on How the Pandemic has Impacted the Work of
Ombuds, Journal of the International Ombudsman Association, 2023. https://www.ur.edu.pl/files/user_directory/951/
Dokumenty/Wright%20F.%202023%20Reimagining%200mbudsing.%20An%200perational %20Reflection%200n%20
How%20the%20Pandemic%20has%20Impacted%20the%20Work%200f%200mbuds.pdf
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himself/herself. According to the political traditions, the Ombudsman was nominated by the
government-majority whereas the deputies by the opposition.

As Hungary transitioned towards a democratic system in 1989, there was an urgent need to
address the historical issues of state oppression and bureaucratic accountability. The introduction
of the Ombudsman was a response to these imperatives, aimed at providing a checks-and-balances
system within the government.

The primary role of the Hungarian ombudsman is to investigate citizens’ complaints about
violations of their rights by public authorities. This includes investigating issues related to admin-
istrative decisions, government actions, and the conduct of public officials. The ombudsman serves
as a mediator between the state and its citizens, providing a platform for individuals to voice griev-
ances and seek redress. In the democratic turn of 1989 this institution was tasked with the crucial
responsibility of overseeing the legality of administrative actions and safeguarding individual
rights against potential abuses by state authorities. This essay provides an in-depth examination
of the Hungarian Ombudsman, with a focus on its original mandate and the broader implications
for human rights protection in Hungary.

In the first three mandates from 1995 and in the following fifteen years, the Hungari-
an ombudsman has played an essential role in promoting accountability and transparency in
government. The office has addressed numerous issues, including cases of police misconduct,
discrimination against minority groups, and violations of privacy rights. By bringing these issues
to light, the ombudsman has contributed to a culture of accountability and has encouraged public
institutions to operate more transparently.

Moreover, the ombudsman’s reports and recommendations have often led to significant
legislative and policy changes. For instance, investigations into the treatment of disadvantaged
groups have prompted reforms aimed at improving social services and access to education. The
ombudsman has also played a pivotal role in shaping public discourse on human rights issues,
fostering a more informed and engaged citizenry.

According to the Constitution of 1989, the ombudsman is complemented by three deputies:
for the protection of national minorities, for the protection of future generations (environmental
protection), and a deputy for data protection. The data protection ombudsman was not stipulated
in the constitution, but established by a special act in 1992 (Act LXIII), officially called deputy
commissioner for data protection and freedom of information. The three deputy ombudsmen were
granted a high degree of freedom in their mandate, organization of their work and their procedures.
They were vested with a strong human rights profile with profound commitment to human rights.

6 Ban-Forgics, Néra, Az adatvédelmi ombudsman intézményének politikai-jogtdrténeti elézményei Jog Allam Politika:
Jog- Es Politikatudomadnyi Foly6irat 14 : 4 pp. 57-80. , 24 p. (2022); Ban-Forgécs, Néra, Ombudsmanok és a hata-
lommegosztds, In: Chronowski, Noéra; Szentgali-T6th, Boldizsar; Szilagyi, Emese (szerk.) Demokracia-dilemmak :
Alkotmanyjogi elemzések a demokraciaelv értelmezésérél az Eurdpai Unidban és Magyarorszagon, Budapest, Mag-
yarorszag : ELTE Eotvos Kiado (2022) 377 p. pp. 359-375. , 17 p.; Ban-Forgacs, Nora, Az adatvédelmi ombudsman
intézménye Magyarorszagon. A kezdet és a vég 1995-2011; Budapest, Magyarorszag : L'Harmattan Kiad6 (2021);
Béan-Forgacs, Nora, A rendszervaltas és az adatvédelmi ombudsman Magyarorszigon.Az adatvédelmi ombudsman
alapjog-értelmezése.; Budapest, Magyarorszag : 'Harmattan Kiado (2022); Ban-Forgacs, Nora, Az adatvédelmi ombuds-
man intézményének jogtudomdnyi eldzményei, lustum Aequum Salutare 17 : 4 pp. 163-179., 17 p. (2021);
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3. EVOLVING MANDATE AND STRUCTURAL CHANGES

In 2011, the Hungarian parliamentary system underwent a significant reform that resulted
in the merger of the Ombudsman with specialized offices, more precisely with deputy ombuds-
menss offices. (For example, the Ombudsman for Future Generations, Ombudsman for National
and Ethnic minorities and Data Protection Ombudsman merged into a unified structure.) This
restructuring was aimed at streamlining operations and enhancing efficiency. On the other hand,
it raised serious concerns regarding the dilution of focus on specific rights and the potential for
diminishing the Ombudsman’s independence. Much of these reforms received substantial criti-
cism claiming that the reforms served only as a fagade to cover up the political will aiming to over
politicize the Hungarian constitutional legal order.”

The new Fundamental Law of Hungary (FL) replacing the 1989 Constitution provides for
a unified system of fundamental rights protection. According to the new law on the ombudsman
(Act.CXI. of 2011), the ombudsman has the right to nominate its deputies and he/she exercises all
employers’ rights over the deputies (except for dismissal from office and impeachment).

During the coronavirus crisis, the office of the Hungarian ombudsman, along with its deputy
ombudsmen, faced several challenges. Political pressures, limited resources, and at times reluctant
bureaucracy can hinder the effectiveness of the institution.® Additionally, while the ombudsman
and deputy ombudsmen can make recommendations, the lack of enforcement power means that
compliance relies heavily on the willingness of public authorities to adhere to these suggestions.

As noted before, recent years have raised concerns regarding the independence of the
ombudsman and deputy ombudsmen, particularly in the context of broader political landscape.
The election of the ombudsman became highly centralized, the parliamentary ruling party has its
political power to select the candidates for ombudsman and then to elect him/her without further
political negotiations. Therefore, the elected ombudsman usually represents the will of the ruling
party rather than the will of the people. Additionally, with the new mandate of the ombudsman, we
witness a super concentration of power in the hands of the ombudsman, who is allegedly a "result
of a political appointment procedure (as described above). The unitary principle of the state is an
anti-thesis for the separation of powers doctrine in Hungary, one would argue that the central-
ized government placed a hyper concentration of powers in the hands of a political appointee. The
independent oversight of human rights protection is in danger, mainly by:

« the lack of political will to exercise control over the Executive in forms of Ombudsman
investigations
« Informal pressure on constitutional institutions: self-censorship, chilling effect: even with-

»

out direct political interference, no Ombudsman reports criticizing the government actions
during Covid-19,

7 Vincze A. Schrédinger’s Judiciary—Formality at the Service of Informality in Hungary. German Law Journal.
2023;24(8):1432-1448. doi:10.1017/glj.2023.71

8 Florczak-Wator, Monika ; Fruzsina, Gardos-Orosz ; Malif, Jan ; Steuer, Max States of emergency and fundamental
rights in books and in action, In: Monika, Florczak-Wator; Fruzsina, Gardos-Orosz; Jan, Mali¥; Max, Steuer (szerk.)
States of Emergency and Human Rights Protection : The Theory and Practice of the Visegrad Countries, Abingdon,
Egyesiilt Kiralysag / Anglia : Routledge of Taylor and Francis Group (2024) 292 p. pp. 1-14., 14 p.; Fruzsina, Gardos-Orosz
; Nora, Ban-Forgdcs, Introduction - The (non)resilience of the Hungarian Legal System: From Populist Constitutional-
ism to a Permanent State of Danger, In: Fruzsina, Gardos-Orosz (szerk.) The Resilience of the Hungarian Legal System
since 2010. A Failed Resilience? Wien, Ausztria : Springer Nature (2024) 190 p.
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Unified ombudsman system is very effective in silencing the deputies who are under direct
control of a politically appointed ombudsman.

4. FINDINGS OF COVID-19

We argue that if external impacts on the legal system such as the global pandemic are

coupled with internal effects (pressures) such as the illiberalization of the political system, the
government measures appear to be only a fagade that enable degrading of the institutional coun-
terbalance of executive power, thus endangering constitutionalism, rule of law and the protection
of human rights.’

In Hungary, some of the most pressing human rights problems during Covid-19 were the

following:

During the first wave of the epidemic Government ordered the evacuation of half of the
capacity of hospital beds for prospective COVID-19 patients. Many of those with chroni-
cal diseases leaving the hospital did not survive very long without getting the treatment;
Access to vaccination was unequal, some had choices and options for Western vaccines,
others were left by the only choice of Chinese and Russian vaccination;

The right to life of the elderly was at high risk, many of them without real opportunity to
survive the pandemics;

Quarantine regulations, especially forced quarantine in hospitals for the elderly and other
vulnerable groups (for example people with disability in homes) dramatically increased
mortality. Hospitals and social care homes were afraid to send inmates home fearing to
violate emergency regulations;

Health care workers were overwhelmed with a high risk to maltreatment and mistakes
(both staff and doctors);

Constant lack of transparency in the fight against Coronavirus. No clear numbers were
published about how many lifesaving machines the government bought, how much the
government paid for Eastern vaccinations, what were the exact capacities of the health
institutions. In the first wave of the pandemics there were not even adequate data on the
spread of the virus, no data on the death cases or the cause of death;

Psychological effects were huge, isolation especially on children and elderly;

Increased number of domestic violence was shown;

Lack of doctor-patient meetings due to fears of transmission of the virus occurred;

None of these concerns has been addressed by the Hungarian Ombudsman.

9  Gaérdos-Orosz, Fruzsina ; Néra, Ban-Forgacs, Introduction - The (non)resilience of the Hungarian Legal System:
From Populist Constitutionalism to a Permanent State of Danger, In: Fruzsina, Gdrdos-Orosz (szerk.) The Resilience
of the Hungarian Legal System since 2010. A Failed Resilience? Wien, Ausztria : Springer Nature (2024) 190 p.

105



Nora Ban-Forgacs

5. JURISPRUDENCE OF THE OMBUDSMAN

The Ombudsman specifically mapped the epidemiological situation in residential care
homes in 2020 in the light of the epidemic situation. In total, the Ombudsman targeted five specific
visits in 2020 to social care homes for people with disabilities both mental and physical, as well as
to children’s home, and elderly homes. Five reports were issued by the Ombudsman,'® in he stated
his findings: “during his visits, the Ombudsman confirmed that the institutions are prepared as
far as possible to deal with the epidemic situation, to ensure smooth collaboration with service
provider and, most importantly, to inform residents and their relatives about the measures being
taken.” There were no shortcomings targeted in the Ombudsman’s findings. No recommendations
for government were made. (The Ministry of Interior - Ministry of Health was abolished in 2010
well accepted the Report of the Ombudsman).

On World Sanitation Day (19 November, 2020), the Ombudsman and its deputies called
for the "importance of sanitation in its multi-faceted meaning, with life and human dignity, sus-
tainability and climate change”; however, evidence from the Annual Report is missing as to what
extent the Ombudsman enhanced the situation to ensure adequate hygienic situation and what
institution the ombudsman found falling short in meeting those standards."!

The Ombudsman partly targeted children as vulnerable groups (but failed to offer a solution)
in cases where several people raised the issue of the hospitalization and isolation of children during
COVID-19; there were also concerns about the organization of summer camps. The Ombudsman
also received complaints about the lack of easy-to-understand information for people with dis-
abilities, restrictions in child protection institutions and obstacles for separated parents to have
contact with their children. > No effective remedy was taken, according to the Annual Report of
2020, the Ombudsman justified his lack of competencies to the complainants by the extraordinary
legal regime, " the exceptional rules in force."*

10 AJB-6904/2020. Annual Report of the Ombudsman 2020. p 69. See: https://www.ajbh.hu/documents/
10180/3812363/AJBH+besz%C3%A 1mol%C3%B3+2020.pdf/a629d00d-5057-b867-afef-aadcf10cf8ea?version=1.0&t
=1617187816142; Hoffmann, Tamds ; Gardos-Orosz, Fruzsina Populism and Law in Hungary - Introduction to the
Special Issue Review Of Central And East European Law 47 : 1 pp. 1-11., 11 p. (2022)

11 Annual Report of the Ombudsman 2020. p 11. https://www.ajbh.hu/documents/10180/3812363/
AJBH+besz%C3%A1mol%C3%B3+2020.pdf/a629d00d-5057-b867-afef-aadcf10cf8ea?version=1.0&t=1617187816142
12 Annual Report of the Ombudsman 2020. p 12. https://www.ajbh.hu/documents/10180/3812363/
AJBH+besz%C3%A1mol%C3%B3+2020.pdf/a629d00d-5057-b867-afef-aadcf10cf8ea?version=1.0&t=1617187816142
13 About extraordinary legal regime: Gardos-Orosz, Fruzsina, Poszt-COVID: ami veliink maradt, a kiilonleges jogrend,
In: Ban-Forgdcs, Nora; Lérincz, Viktor Olivér; Mezei, Kitti; Szentgali-T6th, Boldizsar (szerk.) Poszt-COVID : A Covid-
19 hatdsai a jogrendszerre, Budapest, Magyarorszag : Akadémiai Kiad6 (2024)

Gardos-Orosz, Fruzsina, The normative standards of human rights protection in normalcy and in emergency in
Hungary, In: Monika, Florczak-Wator; Fruzsina, Gardos-Orosz; Jan, Malit; Max, Steuer (szerk.) States of Emergency
and Human Rights Protection : The Theory and Practice of the Visegrad Countries, Abingdon, Egyesiilt Kiralysag /
Anglia : Routledge of Taylor and Francis Group (2024) 292 p. pp. 124-144. , 21 p.; Hungler, S ; Gardos-Orosz, F; Ricz, L,
Legal Response to Covid-19: V-VI, In: King, J; Ferraz, O (szerk.) The Oxford Compendium of National Legal Responses
to Covid-19, Oxford, Egyesiilt Kirdlysag / Anglia : Oxford University Press (2021) 113 p. p. on-line Paper: e40, 62 p.;
14 Annual Report of the Ombudsman 2020. p 12. https://www.ajbh.hu/documents/10180/3812363/
AJBH+besz%C3%A1mol%C3%B3+2020.pdf/a629d00d-5057-b867-afef-aadcf10cf8ea?version=1.0&t=1617187816142
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In 2021, one (!) complex ex officio investigation (Case AJB-509/2021) was dedicated to
covering seven elderly homes to the Coronavirus crisis®.

The ombudsman noted that the older people were particularly hit by the outbreak, and the
workload on residential social care providers was considerable. The Ombudsman has learned from
press reports that during the first wave of the epidemic, in the country's largest elderly home at
Pesti ut in Budapest critical sanitary and mortality conditions arose. Therefore, the Ombudsman
paid special attention to this institution.

According to the Ombudsman’s findings, In the home in Pesti tt, where almost all patients
were critically ill or died, “efforts were made to control infections”, the frequency of sterilization
was increased and the necessary equipment, sterilizers and cleaning supplies were available. No
irregularities were found. The Ombudsman noted however, that health authorities had identified
shortcomings, moreover, the institution was fined by relevant health authorities - but the Ombuds-
man found that the remedy and effort made by the institution were sufficiently responsive. No
irregularities were found in three more elderly homes where patients were heavily affected by the
Coronavirus.'® The Follow-up investigation of the elderly homes found that the heads of the insti-
tutions had taken further action to ensure that the rights of the patients were fully guaranteed in
each institution.

By 2022, the Ombudsman finally realized that besides sanitary concerns, the state of
emergency involved serious fundamental rights restrictions. He issued a recommendation for
digitalization for children at schools,'” recommendations on parental guidance and liaison,'® rec-
ommendation in case where the guardianship was unlawfully prolonged,' issued concerns about
hearing-impaired petitioners who claimed that the mandatory wearing of masks in an epidemic
situation is discriminative, as masks hindered them in their daily activities and communication,
the ombudsman carried out a number of investigations on the right to health (focusing on on-line
prescription of drugs, waiting lists, etc.)?' These investigations were partly delayed partly lacked
efficiency.

15 Annual Report of the Ombudsman 2021. p 68, 69. https://www.ajbh.hu/documents/10180/7431400/
AJBH+besz%C3%A1mol%C3%B3+2021.pdf/bf73947f-a224-3e34-ca23-32efe207423b?version=1.0&t=1667998470775
16 Annual Report of the Ombudsman 2021. p 69. https://www.ajbh.hu/documents/10180/7431400/
AJBH+besz%C3%A1mol%C3%B3+2021.pdf/bf73947f-a224-3e34-ca23-32efe207423b?version=1.0&t=1667998470775
17 Annual Report of the Ombudsman 2022. p 48. https://www.ajbh.hu/documents/10180/7828043/
AJBH+besz%C3%A1mol%C3%B3+2022.pdf/0c966d1b-378d-901c-6faa-63eca7cea564?version=1.2&t=1704189862674
18 Annual Report of the Ombudsman 2022. p. 50. https://www.ajbh.hu/documents/10180/7828043/
AJBH+besz%C3%A1mol%C3%B3+2022.pdf/0c966d1b-378d-901c-6faa-63ecaZcea564?version=1.2&t=1704189862674
19 Annual Report of the Ombudsman 2022. p. 61. https://www.ajbh.hu/documents/10180/7828043/
AJBH+besz%C3%A1mol%C3%B3+2022.pdf/0c966d1b-378d-901c-6faa-63eca7cea564?version=1.2&t=1704189862674
20 Annual Report of the Ombudsman 2022. p. 72. https://www.ajbh.hu/documents/10180/7828043/
AJBH+besz%C3%A1mol%C3%B3+2022.pdf/0c966d1b-378d-901c-6faa-63eca7cea5642version=1.2&t=1704189862674
21 Annual Report of the Ombudsman 2022. p. 81. https://www.ajbh.hu/documents/10180/7828043/
AJBH+besz%C3%A1mol%C3%B3+2022.pdf/0c966d1b-378d-901c-6faa-63ecaZcea564?version=1.2&t=1704189862674
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6. CONCLUSION

As Hungary navigates contemporary political challenges, the Ombudsman should serve as
an essential guardian of democratic principles and human rights. The continuance and adaptation
of the Ombudsman's role will be crucial in fostering trust between the state and its citizens, ensur-
ing the protection of rights, and fulfilling the promise of democracy in Hungary's ongoing journey.

Political pressures and resource limitations as well as an external factor such as world
pandemics can hinder the work of deputy ombudsmen, particularly in sensitive areas where
governmental interests may conflict with human rights advocacy. Ensuring that deputy ombuds-
men operate free from political influence is crucial to maintaining the integrity of the institution.

Moreover, the reports and recommendations from both the ombudsman and deputy ombuds-
men have often proven to be insufficient to halt the human rights consequences of the pandemics.

Investigations remained ineffective amid health crisis in the protection of vulnerable
populations.

The Ombudsman did not fulfil its role to scrutinize, criticize and improve the human rights
legislation and generally the human rights situation in Hungary during Coronavirus crisis.
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BUIOJETU OYUTITTEOHO: 3AIITO JE
CUCTEM 3AIITUTE bYOCKUX ITPABA
Y MABAPCKOJ BOJIECTAH?

Hopa ban-®oprauy*
Hucmumym 3a npasue cmyouje, LICC, Mahapcka axademuja nayxa, Llenmap 3a uzepcrocm
(Mahapcka)

Caxcemax: Ycmasna pesonyyuja 1980mux. pesynmupana je jakum cKaHOUHABCKUM MOOe/IOM
Ombydcmana y Mahapckoj ca 8ucokum cmeneHom 3aumume 7oy0CcKUX npasa u 06ase3om KoHmpose
uzspuine enacmu. Hosa cmpyxmypa Om6ydcmana yeedena je y Mahapcxoj 2011. zo0une. Behuna
3anocnenux y uncmumyyujama Om6yocmana je omuwina unu je ouna npuryhena oa je nanycmi.
Hosa napnamenmapna cynepeehuna umenosana je Hogoe nonumuuxy noopuanoz Omoyocmana.
Haxne, y spujeme nandemuje, Mahapcka je 6una cyouena ca aymoxpamckum Honyau3mom,
Heychjexom 0oKkmpuHe nodjesie 61ACMU, WO je UMAJIO 34 Pe3YNIMAm Henocmojare 671a0asuHe
npasa, nodjesne 671acmu, He3ABUCHOZ NPOBONerba NPasoe, KA0 U HE3ABUCHOZ HA030PA HAO 3AUAMUIOM
JoYOCKUX Npasa.

Hanac ce Mahapcka cyouasa ca cynepseliuHom y napnamenmy u xunepxoyenmpayujom oenauhera
(kao wmo je manoam OmOyOcmana) y pykama noaumuuxy umeHosanux (ykmwyuyjyhu npasocyhe),
He00CMamxom NoAumu4Ke 60/be 3a 6puierve KOHMposne HAO U3BPuWHOM énauifty y 6udy éohera
ucmpaza 00 cmpare Om6yOcmMand, HeOPMATHUM NPUMUCKOM HA YCMABHE UHCIMUMYyuje, Kao
WIMO je aymouyen3ypa, wmo cmeapa eexam 3acmpamiueared, wimo 3Ha4u 0a 4ax u 6e3 oupexmHoe
nonumuukoe ynnumarea Hujedar OmOyOcmMan Huje y c60jum U38jelumajuma KpUmuKo6ao nocmynxe
ynpase moxom naxdemuje Kosuo-19.

Y o6om pady, aymop demamro ananusupa mjepe xoje je mahapcku Ombyocman npedyseo y 60pou
npomus Kosuo-19. Aymop 3axmyuyje 0a je MHo20 moza mpebano yuuxumu, anu 6e3 nonumuye
8ome 0a ce cynpomcmasu Bnaou, donpuroc mahapcxoz Om6ydcmana 3ammumu y0ckux npasa
je usocmao.

Kmwyune pujeuu: Om6yocman, usspuina enacm, Kosuo-19, nodjena snacmu, saumuma oyockux
npasa, nposohere npasoe.

22 Hayuuu capapuuk, XYH-PEH, Ilenrap 3a gpymrBeHe Hayke, Byanmnemrra (Mahapcxa), Acc. mpod, Yuusepsuter
Munton @puaMaH, bypumnemra
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MOGL ITPABA'Y CABPEMEHOM [IPYIITBY
- COOMO/IONIKN ACITEKT

Iparana Bumh'
Yuusepsumem y bawoj /lyyu, Exonomcku gaxynmem

Caxcemax: Bradasuna npasa jecme ocros 000po ypeheroe opywimea. Coyuonozuja noxasyje unme-
pecosatve 3a cee 067uKe U enemeHme npasHe u 3axoHcke mohu u reno djenosarve Ha npasoy, Ha

UHCMuUmyyuje 6nacmu u Ha zpahane. Ynoea mohu y HaCmaHKy u pyHKYUoHUCarY Npasa y 0pyuimasy

Mmanupecmyje ce y MORYU NPABHUX UHCIUMYUUJA U NPABHOZ CUCEMA 04 Pe2yTIUULY U KOHMPOTUULY

yjenokynmo opywmeo. Y konkpemuoj npasHoj u opyumeeroj npaxcu moh ce ucnomwasa kpos cnpo-
soherve npoyedypa, nponuca, mymaueroa, NPomjena, mpancPhopmayija u 0onyrasared 3aKOHCKUX

HOPMU U CTBAPAtbA YCTI08A 3d HUX080 0jeNI06atve KAO MEXAHUIAMA U UHCIPYMEHAMA HenocpedeH

KoHmpone nojedunayad, epyna, 3ajedHuya u opywmea. [Ipyumeena KopucHocm u 3nauaj mohu

npasa 021edajy ce y teHoM NPUCYCIBY Y CBUM CeeMeHmuma opyumaeenoe sxusoma. Moh npasa

nocmaje jagro 000po u KOPUC c8UX 2pahana y jedHoj OpHasu unu y mehyHapooHum o0Hocuma u y

KOMYHUKAUUjU AKO Ce OHA UCNObABA KAO TUYHA U KOTeKMUBHA cuzypHocm y Opyuimay. Mehymum,
HeONnxXo0HO je caznedamu yznozy npasa y cagpemeHom mehyHapooHoM nopemry K02a 00umexasajy
COUUO-eKOHOMCKE HejeOHAKOCY, HAPYWABAtbe UMW Y2poiasaree npasoe u ycnox HOBUX 6pCma

mohu u wena Hejednaxa pacnodjena. MehyHnapoorno npaso mpeba 0a je chepa jednaxocmu u cma-
6unnocmu. Mehymum, y cmeapHocmu UChomAasajy ce CynpomHa HACmojara CHAXHUX 0pixasa

da yuspcme c80jy OOMUHAYU]Y U HENOCPEOHY KOHMPOTY HAO Opyeum Opxasama. OHe Hacmoje 0a

02panude u UHCMpymenmanusyjy ynozy mehynapooroe npasa. Cée 060 cmeapa meusuje, jep cuna

HuKkada He cmeéapa npaso. Y mehyHapooHoj KomyHuxayuju 0piasa ucnomasajy ce 0suje memoeH-
yuje — npemeaparee NPasa y UHCMpPymerm OeMoHCMpayuje u npumjere cuse u npaso 6e3 mohu.
Y 06a cnyuaja npaso 2y6u ceojy edpuxacrocm.

Kmwyune pujeuu: npaso, moh, caspemero opyuimao.

1. YBO[,

Moh jecte BaxkHa IpyLITBEHA KaTeropuja, Kojy je HEOIIXOJHO CaryefiaTy Y IpeM ApyLITBe-
HOM KoHTeKcTy. CacTaBHM je 10 CBUX APYUITBEHMX OfHOCA. IIpefcTaB/ba cloCOGHOCT HEKOT
IpyITBEHOT Cy6jexTa 1Ja HaMeTHe CBOje ofipeheHe MHTepece, CTaBOBE, Migje IPYTUM APYIITBE-
HUM cy6jexTiMa 6e3 063Mpa Ha HIXOB IpUCcTaHak. IbeHn usBopy Hamase ce y mocjefoBamy u

1 JIOKTOp COLMOMOLIKKX HayKa, pefoBHM mpodecop Pegosuu nmpodecop, Ekonomckn pakynrer Yausepsurera y
Bamoj Jlynu, e nomra: dragana.vilic@ef.unibl.org; ORCID: 0000-0003-0183-718X. Mmejn: dragana.vilic@ef.unibl.org;

113



[lpazana Bunuh

y yTulajy, crora ce Moh He MOXe u3jegHa4nTy ca cunom. IIpaBo je, Takobe, BaxkHa ApyLITBeHA
TBOPEBMHA, TPOKMMA CBE€ CETMHETE APYIITBA U IPeCTaB/ba TEXHUKY Perylicama ApyITBeHNX
opgHOca. Moh 1Ma 3Ha4ajHy y/IOTy Y HACTaHKY U Y QYHKIMOHNUCAbY IIpaBa y APyWTBY — Moh
IpaBHUX UJeja ¥ MOh IIpaBHUX MHCTUTYLMjA ¥ IPAaBHOT cyucTeMa. Moh 1 IpaBo ce ycmoxma-
Bajy ca pa3BOjeM U YCIOXKIbaBareM IPYIITBEHNX OfHOcA. ,]IpaBo perymume Moh, cTaBmba je y
3aKOHCKe OKBUpE, Te Ha Taj HauuH 06e36ehyje BnagaBuHy mpasa Koja y APYIITBEHNM OfHOCUMA
03HayaBa MOIITOBAMbE bYAICKNUX IIpaBa U cnobofa“? Pesynrar Mohu ApymTBeHNX cybjexara jecy
CBYI €JIEMEHTH TIpaBa M IpaBHOT cucteMa. Moh npaBa 1 3akoHa je Bemyka. OHa UCIIO/baBa CHAX-
HO JijefioBambe Ha IIpaBJy, MHCTUTYLUje BlacTy u rpabane. CrenudndHo ucrobasame Mohu y
KOHKPETHOj IIPaBHOj U IPYIITBEHO]j IIPakCy jecy IpaBHe perynanuje (cipoBoheme 1 TymMaderbe
Tpolefypa ! IPOIICa, TpaHChOpMaIyja i [OybaBakbe 3aKOHCKIX HOPMI, CTBaparbe YC/IoBa 3a
BJXOBO [ijenoBame). Moh mmpaBa u 3aKoHa jecTe jaBHO [06po CBUX rpah)aHa y jefHOj Hp>KaBy MK
y MehyHapoHIM OHOCHMA U KOMYHUMKALIMjH CaMO aKO Ce MCII0/baBa Kao JIMYHA 1 KOTeKTHBHA
CUTYPHOCT y pywITBY.” DyHKIIMja IpaBHOT IOPETKA je ja rapaHTyje Moh, anmy oH Huje usBop Moh,
Beh unHMIIAL Koju o6e36jelyje nmeraman oksup 3a mocjenosame Mohu.! Iberosoj crabunHocTH
HOIIPMHOCK IIPaBUIHO pasMjemtena Moh.” Ilomutiuka Moh, mpousalvia us ClIoXeHUX OfHOCA
y caBpeMEeHOM [IPYIITBY, MMa BeIUKY YTHIIAj Ha (YHKIMOHNCAbe IIPaBa M yCMjepaBarbe [ijero-
Bama IPaBHNUX MHCTUTYIIMjA Y IOMUTIIKM TI0XKe/bHOM TIpaBIly. Mako ce momuTiraka Moh passuja
IIOJT OKpU/beM IIPaBa, y CAaBPEeMEHOM [IPYIITBY MONUTHKA CHAKHO HOTUCKYje TpaBo, cBofehn ra
Ha 1eToB0 (OPMaHO IPUCYCTBO Y APYLITBEHOM NOPeTKy. [JoMIHAINja IONUTIKE HaJl IPaBOM
MaHudecTyje ce y mojefHAYHNM APYIITBIMA 1 3eM/baMa, alli U Y MehyHapogHIM ogHOCMa
3emasba. CHa)XKHe IpXKaBe HACTOje [la COIICTBEHE MHTepece M CTaBOBE HAMETHY Y3 IPMCIUTY, KaKO
01 yYBpCTIIE CBOjY FOMMHALN]Y U HETIOCPE[HY KOHTPOIY Hajl IPYIUM Ap>kaBama. Hecto, Ipe-
TBapajy IPaBo y MHCTPYMEHT NIPYCHIE U TPUMjerbyjy cuny. Crora, B/lajlaBiHa IIpaBa jecTe jefuHn
MCIIpaBaH 1 edyKacaH HAa4yMH Ja Ce OTPaHIYM HEKOHTPOIMCAHA IIPUMjeHa CUJIe, [jeNoBatbe I
mypere MOMUTIYKe MohM U 10j MOTYMIbaBakbe IPABHIX HOPMIL Y 0BOM pafly aHanusupahemo
OJHOC IIpaBa 1 MONM Y caBpeMEeHOM ApPYIITBY.

2. IIOJAM MO'RM

Moh je 3sHayajHa COLMOMOLIKA KAaTETOPyja, OHA je IIOKpeTay ,,APYLITBEH)X Ipolieca U rpa-
IVBHY e/IeMEHT APYLITBEHUX TBOpeByHa . Moh je ipyLITBeHa TBOPEBIHA Vi CACTABHM je INO CBUX
IPYIITBEHUX OFHOCA, jeAyHo je v Moryha yHyTap oppebenor gpymrseHor opHoca.” OBa fpyiITBeHa

2 Camra ITaBnoBuh, ,Moh u mpaBo y rpansuumonnm apxasama“ (Macrep pan, Yausepaurer y Huury, 2020), 4.

3 Ivan Sijakovi¢ i Dragana Vili¢, Sociologija za pravnike (UdruzZenje sociologa Banja Luka, 2013), 350 - 351.

4 Vukasin Pavlovi¢, ,,Veberova koncepcija mo¢i“, Godisnjak Fakulteta politickih nauka, broj 3 (2009): 21 - 22,
ISSN:1820-6700, COBISS.SR-1D:145774604

5 Marko Trajkovi¢, ,Odnos prava i mo¢i u pravnom poretku®, Bezbednost, broj 7 (2019): 53, https://DOI: 10.5937/
vojdelo1907051T.

6 Sijakovi¢i Vili¢, Sociologija za pravnike, 217.

7 Pavlovi¢, ,,Veberova koncepcija mo¢i‘, 10.
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TBOPEBIHA ,HacTaje y ofipeheHOM IpyLITBEeHOM KOHTEKCTY, Ha ofipeheHoM cTemeHy pas3Boja 1 Koja
ce Off TPeHyTKa CBOT HACTAHKA Ca Pa3BojeM PYLITBEHNX OFHOCA I caMa YCIoXmbaBa

Moh nogpasymujesa ja Hexyt JpyIITBeHN cybjeKaT (MojeauHal WM IPyIa) MMa CIo-
co6HOCT f1a HaMeTHe ofipel)eHe MHTepece ¥ BO/bY Y OArOBapajyhuM ycloBuMa U pasimauTiM
uHcTpyMeHTUMa.’ Jlakiie, OHa IIOfjpasyMujeBa CIIOCOOHOCT HaMeTama CBOjUX CTaBOBa, Ufeja I
MUIbembe pyriMa 6e3 0631pa fia M OHY TPUCTajy Ha To umu He. Moxe ce pehn a Moh npex-
CTaB/ba BIafiakbe MyTeM YTUIIAja, jep MOUNMBa Ha YTUIIA)Y, @ He Ha cumut. VIsBopy Mohu Hamase ce
y H0CjeoBamy (/beroTa, MoNoXaj, 60raTcTBO, 3Habe) U Y YTULAjy (Hapeherwa, mpuTucuy, Ipaso,
HaBuke, Mopan).'” 3a Makca Be6epa (Max Weber), Moh ,,ipencraB/ba usriese fa ce y okBUpy jen-
HOT JPYILITBEHOT OJHOCA CIIPOBEfe CONCTBEHa BO/bA YIIPKOC OTIOPY, 63 063upa Ha TO Ha 4eMy
ce 3acHUBajy T u3rnepu . C 063upoM Ha To Jia He IIOYMBA Ha cuymu, Moh IofjpasyMujeBa 1 HeKu
00MMK ,, IPUCTAaHKA y CMUCITY J1a OHaj KO He mocjefyje Moh mpuxBaTa HapeDemwa mojeyHaria umm
rpyma koju/koje mocjenyjy Moh“'2

3. MO'h ITPABA

IIpaBo 1Ma 3HaYajHY PYLITBEHY Y/IOTY - HaCTaje y ofHOCHMa MeDy byAuMa 1 peficTaB/ba
TEXHMKY perylicama JpyIITBEeHIX OFHOCA. ,IberoBa cl1oxeHOCT ornefia ce y [iejcTBY Koje je BpIIo
IIIPOKO 1 06yXBaTa FOTOBO CBAKY JbYLCKY AENaTHOCT, IIPY 4eMy Tpeha MMaT y BUAY [ia ce IPaBo
KOHTHMHYVPAHO jOII BUIIIe YCTIOKIbaBa Kako ce mosehaBajy 1 IpaByyIa Koja 4iHe IIPaBo 1 KaKo ce
CHUCTEM JIPYIITBEHNX OfHOCA pa3Byja‘."?

Kapa ca commonolxor acteKkTa rOBOPMMO O TIpaBy, 00MYHO IO TUM TOAPasyMujeBaMo

»00119ajHO-MOpanHe IpefcTaBe 0 HedyeMy IITO je MCIPAaBHO, IPABUIIHO, carmacHo. OHo 1ITo ce
04eKyje Kao Hajborbe, Texba fa Gyme Hajoo/be, M OUeKMBaIbe A Ce HEKO (HELITO) 3aUTHTH, A Ce
He CKpeHe ca yoOudajeHor Ipaslia. [IpaBo y ToM cMUCITY acoLiupa Ha 3aKOH 132 KOTa YBeK CTOju
HeKM ayTopurer, cy6jexT, Moh ' 3aTo conmonornja nmMa Hamjepy fia OTKpuje CoLMjante HoCKOIle
IIpaBa, TO jecTe APYLITBeHe Cy6jeKTe KOjy MMajy APYLITBeHY MOR CcTBapama IpaBa, i ia MoKaxe
na cy To ofpehenn Hocuorm Mohy 1 Bacti. Moh mpaBa Manugecryje ce kao yHyTpaima 6opba

»3a IPEB/IACT U TOMMHALIN]Y ofjpeheHNX colmjamHuX aKTepa y CBUM elleMeHTUMa IIPaBHOT CUCTe-
Ma (MHCTUTYIMjaMa, 3aKOHMMa, CYoBMMa i 3aTBopuMa)'® [IpaBHNM mopenak nMa GyHKUHM)Y 42
rapaHTyje kaxo Moh (IIOJIMTIIKY ¥ eKOHOMCKY), TaKo U yI7ief (1pecTink). [lpaBHM opefak y ToM
CMICITy HYje IPUMapHY M3BOp HU MOhy HY yriiena, Beh jomatHu akTop Koju Ipyxa u 06e3behyje
JieranHy oKBYp oBehaHVX WV YMabeHNX U3IIea 3a IocefoBatbe Mohu, 6orarctsa u yrnepa sy

8 IlaBmosuh, ,Moh n mpaBo y TpaH3uIMOHNM ApXKaBaMa‘, 6.

9 Sijakovi¢i Vili¢, Sociologija za pravnike, 218.

10 Sijakovi¢ i Vili¢, Sociologija za pravnike, 53.

11 Maks Veber, Privreda i drustvo, preveli Olga Kostresevi¢ i Tihomir Kostresevi¢ (Prosveta, 1976), 37.
12 Sijakovié¢ i Vilié, Sociologija za pravnike, 53.

13 ITasmouh, ,Moh u mpaBo y TpaHsuunoHnM gpxasama‘, 27.

14 Sijakovi¢ i Vili¢, Sociologija za pravnike, 367.

15 Sijakovi¢ i Vili¢, Sociologija za pravnike, 348.

16 Pavlovi¢, ,,Veberova koncepcija mo¢i 21 - 22.
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HACTAHKY 1 Y pYHKIMOHNUCAY IIPaBa y APYIITBY MON MMa ABOCTPYKY yrory: Moh npaBHUX upeja
u Moh IpaBHYMX MHCTUTYIIMjA U IPaBHOT cucTeMa. Moh IpaBHMX upieja oryesa ce y w1uxoBoj 6op6ou
fla yCIocTaBe IPMHINIIE peryanyje Mehybynckux ofHoca, JOK ce MON IIpaBHUX MHCTUTYLYja I
IPaBHOI CUCTeMa MaHM(eCTyje y BUXOBOM HACTOjalby [a Peryauily M KOHTPOIMITY LijeoKyI-
Ho ApyIuTBO. [IpaBo U 3aKOH 110Ka3yjy CBOjy MOh Kajja IITHTe NOjefUHILie ¥ FPYIITBEHE IPYIIe Off
HaCU/ba, eKCIIIOaTalyje, yTpoXKaBama, alli U KaJia, Ha IpuMjep, IPOTjepyjy MM OrpaHNYaBajy
KpeTambe MMUTPaHTIIMa WK UM Hamely paBua u obaBese uHTerpauuje y ogpeheny cpeauny.'’

CrabunHocTH jeHOT paBHOT OpeTKa fonpuHujehe mpasuiHo pasmjemrena Moh. C uejom
Ho6po ypebeHor gpymTBa oBe3aHa je ujeja BIafjaBJHe IPaBa, a TAKBO APYIITBO MOIyhe je jetHo
y3 mo6pe cTy00Be IpaBa Koju IPENCTaB/bajy APYLUITBEHe, MOPAIIHE, IOJIUTIYKE 11 IIPaBHE BpUjef-
HocTu.'® TIpaBo ce yBujek Hamasu usmely Mohu u mpaspe (MopanHa quMeHsuja npasa). OBo ce
jacHo youaBarnao Beh of aHTIUKOT l06a. lo6ap 0cHOB Tpeba fja MMa caBpIIeHo fobpa ApXKase,
samaxa [Tmaton (IINdtwv), a TakBa fpkaBa je ,MyApa, xpabpa, TpujesHa u npasegHa“" [Ipema
Apucroteny (AplototéAng), 3aKOHUTOCT 1 jeFHAKOCT jeCy OCHOBHA Hadesa Ipasje. ,1aKo je mpa-
BEJJHO OHO IITO je 3aKOHUTO I jeTHAKO, @ HEIIPaBeHO OHO LITO je IIPOTMB3aKOHNUTO 1 HejefHaKo “?
Anu, Tpe6a pa3IuKoBaTy IPUPOIHO U 3aKOHCKM Ipal)aHCKM IIpaBeHO — ,IIPUPOLHO je OHO LITO
CBYT/le ¥IMa UCTY MOR, a Jla ce HEKOM Y¥HM OBAKO a APYToMe OHAKO; 3aKOHCKM je OHO IIPM KOjeM
y MOYeTKy Huje 6MI0 BaXKHO je JIM OBAKO MM OHAKO, /M Kajia je jeJHOM IO0CTaBIbeHo, OHJIa je
Ba)xHO.”' MHoro BujekoBa KacHuje, [lon Ponc (John Rawls) takobe rosopu o mpaspu kao npsoj
BP/IVHM IPYLITBeHNX ycTaHoBa (Rols, 1998).

4. ITIPABO, MO'h U ITOJINTUKA

HecymmuB je y3ajaMHI OZHOC [IpaBa U MONUTHKE — IPUOTIDKaBatbe, yaabaBatbe, Ipe-
IJIMTatbe U CYIPOTCTaBbambe. [TomTika yTirde Ha GYHKIMOHNCabe IPaBa M HACTOj! 1A IIpaBHe
MHCTUTYLYje yCMjepH Ka AjeJIoBatby Y MONMUTUYKY 0XKe/bHOM IIPaBIy (KOHCTUTYNCAlbe IIPaBHOT
cucreMa, popMupare I jelioBatbe IPaBHIX MHCTUTYLIN]A, JOHOLIeHhe 3aKOHa, QYHKI[MOHNCAbE,
TIIpOMjeHa U ycknahyBame 3aKOHCKVX 1 IPaBHIX HOPMU Ca OMUTUYKUM MHTEPECHMa U IV/beBI-
ma). Takobe, monuTuka anocrpodupa CBojy yIory u sHauaj y GyHKIMOHUCAbY IPABHOT CUCTEMA
kopucrehu IpaBo Kao MexaHy3aM ColMjanu3anyje 1 couyjante KouTpone. Kpearopu npasocya-
HOT CHCTeMa U Cy0jeKTH Koj)t yTIYy Ha u360p cynuja (HajBUILY CYICKM HUBO) CY Iap/IaMeHTH I
MMHMCTApCTBa IPaBJie, TOK YTUIIAj Ha HYDKe HUBOE CYJICTBA VM TY)KI/IAINTBA MMajy IapTuje U pasHe
nomutuuke ad hoch rpyne, daBopusyjyhu cnydajee koju ux adyupMuILy, YiHe IPUBIAYHIM U
YTUILQjHUM y OIDKeM 1 IIMpeM OKpyXemy. Kako ce Kao mpousBojI OMUTUYKOT CHCTEMA jaB/bajy
3aKOHI, OIIIITA IPABU/IA X HOPMe, Y TOM CITy4ajy U CYACKe OTyKe Hoce 06M/beXkja U O4eKMBamba

17 Sijakovié i Vili¢, Sociologija za pravnike, 350 - 351.

18 Andrei Marmor, Law in the Age of Pluralism (Oxford University Press, 2007), 7. Y Trajkovi¢, ,0dnos prava i moc¢i
u pravnom poretku*, 53.

19 Platon, DrZava, preveo Martin Kuzmi¢ (Naklada Jur¢i¢, 2001), 161 - 162.

20 Aristotel, Nikomahova etika, prevela Radmila Salabali¢ (BIGZ, 1980), 1129a-b.

1 Aristotel, Nikomahova etika, 1134 b.

22 DZon Rols, Teorija pravde, preveo Milorad Ivovi¢ (,,Sluzbeni list SR] - CID®, 1998).
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JOMMHAHTHOT MOJIMTUYKOT crcTeMa > Vcrmtyjyhu cnoxenn ogHoc npasa u nomutuke Jlopetc
baym (Lawrence Baum) yBuba fa cy momutmkoM npo>xeTy 1 npaso u 3akonu.>* Tpancpopmanujom
TIOTIMTHKE Y CABPEMEHOM JIPYINTBY JIOBE/ICHA je Y IMTalbe Vfieja MOJiepHe Ip)KaBe Kao 3aje[iHuLE
KOja [I04¥Ba Ha JIETUTHMHOM NOpeTKY. CYLITUHY OBe ipXaBe YMHIIA je je[fHAKOCT CBUX IpabhaHa
TIpeft 3aKOHOM U 1JIXOBa 3allITUTA O} CAMOBO/be IIONIUTIYKE BIIACTH. >
[omTidka Moh IpoM3alllIa je U3 CTOXEHUX OJHOCA Y CaBpeMeHOM JpyuITBy. VMa cHa-
KaH yTHIIAj Ha TPaBO U YeCTO Haf, 1M foMuHupa. C fpyre cTpaHe, I0f OKpU/bEM IIPaBa OHa ce
pasBuja. IbeHu cy HoCHOLN FPYIITBEHN CY6jEKTH KOjI YIECTBY)Y ¥ YKYIIHO]j APYyIITBeHOj Mohi.
JloMyHaHTHA KapaKTepUCTIKA IOMUTITIKe MO jecTe Textba 3a yBeharbeM 11 IpoIIpemheM Ha CBe
cerMeHTe ApymTBa. [IpaBo 11 MoMMTINIKa MOR HICY HY>KHO Y OJHOCY HALIETOCTI U CYIIPOTCTAB/balba.
»006e36ehyjyhu BragaBuny mpasa 1 KOHCTUTYILMOHAIN3aM, IIPAaBO yTeMe/byje IIONUTINYKOj MOhN
NIETUTUMUTET Y BbeHOM JienoBamy. [Jaibe, 06e36ebyjyhu nerurumurer nomuriaxoj Mohu, npaso je
1 TIpOlieC OHOIIE:a OMUTUYKMX OfTyKa M3 KOjUX CTOje OHe IPYLITBEHe IPyIe Koje Iocenyjy
MOMUTNYKY MOh %
CpepcTBO K0je ocurypaBa IpuMjeHy Moy jecTe KOHTPO/IA [PYIITBEHNX HOPMI, Iy TeM KOH-
TPOJie 3aKOHOJJABHIX OpraHa (BjelITauko cepBUpabe 3aKOHCKIX IIPOITNCA, 00/MIKOBabe IPaBHUX
HOPMH Y CK/Iafy ¢ MHTpecyuMa MOhHMKa M CJ1.) M IIPaBOCYHYUX opraHa (ofbanyBame Ipommca
KOjl1 Cy TIOTEHIMjaTHO OMacHY 3a MOhHIKe, a TyMauemwe HocTojelinx y moxe/bHOM UM OOMMKY,
CIIpjevaBambe OHOLIEHa oyKa). Ha oBaj HaunH Mohu ce fjaje moTpe6Ha Mjepa TETUTUMHOCTY 1
IIPUBMJIHE JIETATHOCTH — 06e3BpjehuBame cBpxe Koje HopMe Tpeba fa ocTBape (OCTU3AE TIPU-
BUJIHe IpaBefgHOCTH HopMi). [loc/benyiiie TOTa OITIefiajy ce y CeNeKTUBHOj IPUMjeHN IIpaBa, CyMIbH
y 3aKOHCKe Iporice 1 06e3BpjehuBame ApymITBeHNX BpUjefHOCTI.”® Y caBpeMEeHOM JIPYIITBY
y 3Ha4ajHOj Mjepy IIPUCYTHO je MOTUCKUBabe [IpaBa Off CTpaHe MONUTHKE — cBohee npaBa Ha
1BETOBY (OPMaNHy IPUCYTHOCT Y APYIITBEHOM MOPETKY Off CTPaHe B/Iajia, HapTHja, MOMUTUYKIX
rpyIa 1 IOKPeTa, C HAMjepOM Jia ,Ta CTBAPHO yuyHe HeeIKaCHUM, 3aBYICHIM Of] IIOJINTHKE 1 fia
ra IpepTBOpe y MHCTPYMeHT Koju he ce kopuctutnn y ad hoc curyauuju“? [loce6Ho, y 3aKOHOAAB-
HOM U CY[ICKOM IIPOCTOPY FOMa3y 10 M3pakaja yTUIIaj IIONUTIKE — IheHa JOMUHAILNja 1 Ty (/berbe
ayTOHOMMj€ 3aKOHA M 3aKOHCKMX ITPOLiefypa — YTHUI[Aj jeAHMUX IIOMUTHIKIX IPyIIa M OpMjeHTaluja
Ha yecTe IpoMjeHe 3aKoHa.,,Hajsehy joMuHaImjy momutuyku cy6jexTyt ocTBapyjy Haji CyfoBUMa
¥ CyMjaMa (3aycTaB/bambe W O70KMpame CYCKIX Ipolieca, CIpedaBambe Iprbas/barba JoKasa I
nposobeme afiekBaTHe IpoLefype, ocnobabama KpyBuIie i ToOMUIOBamwa) > BrajaBuHa npasa He
MO3Ke ce Y IPaKCH YCIOoCTaBUTH 63 He3aBICHOT CYHICTBA, 6e3 Tora IIpaBHe 11 AeMOKPATCKe ipXKaBe
HeMa. Cy[iCTBO YKOJIKO je 3aKOHUTO, [ijeNyje U IpecTaB/ba epuKacHy 6paHy IOMUTIYKOj MO
CyncTBo Tpeba yBujek /ja 4yBa CBOjy HE3aBUCHOCT 1 KOMIIETEHTHOCT, He {03B0/baBajyhy HUKakBo

23 Sijakovi¢ i Vili¢, Sociologija za pravnike, 354.

24 Lawrence Baum, Judges and Their Audiences: A Perspective on Judical Behavior (Princeton University Presss,
2006).

25 Munopag Bypuh, ,I'mobanmsamnuja n(nu) feMoxpaTuja: KOCMOIOINTCKA epcrekTusa’, Kynimypa nonuca, 6poj
31 (2016): 131, Y]IK 316.334.3:321.7, ISSN 1820-4589.

26 IlaBnosuh, ,Moh u mpaBo y TpaHsunMoHuM fp>kaBama’, 8.

27 IlasmoBuh, ,Moh u mpaBo y TpaH3suImMOHNM fp>kaBama’, 4.

28 Ilasmosuh, ,Moh u mpaBo y Tpansuunosnm apxasama‘, 13.

29 Sijakovié¢ i Vili¢, Sociologija za pravnike, 355.

30 Sijakovié¢i Vili¢, Sociologija za pravnike, 355.
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YIIMTame MOMUTUYKNX HHTepeca (I0CTaB/batbe Ha GYHKIMje ce6y OaHNMX U HEKOMIIeTeHTHIX). !
I[IpaBHM cucTeM Tpeba a je IOCTaB/bEH TAKO [ IOHOLIE e OI/TYKa M IIOCTYIIabe Cyfyja i APYTUX
IPaBHYX CTY>XOeHIKa MOpa OUTI MICK/BYYMBO Y CKIafy ca 3aKOHVMMA 1 IIPaBHOM MaTepHjoM WIIN
HO3UTVBHYUM IIpaBoM. [la 61 cBe 0BO II0CTOjajI0 HEOIXONHO je [1a KO} HajBaXKHUMX APYLITBEHNX
cybjexara Oyfie IPUCYTaH BUCOK CTeTeH IPYIITBEHe CBUjECTH, YIOTe I OfTOBOPHOCTIL. >

5. MOh ITPABA Y MEBYHAPOJHVM OJHOCHMA

Y caBpeMeHOM APYLITBY IPUCYTaH je Ipeobpakaj AeMoKpaTuje, Kako npumjehyje 3opan
AspamoBuh, y paBITy IeHOT IPeTBapama ¥ ,MHCTPYMEHTAIMCTUIKY 00jeKaT 3a Iuperbe ofpehe-
He Mohu 11 ofipeheHe BacTu®, OHa ce Off jeJHOT YHYTpAIlber IOPETKA ,[I0MIAKO 1 CBE OTBOPEHMje
IIMPY ¥ Ha ApyTe 3eMbe, Ha MehyapxaBHe ofHOCe ¥ Ha I7I00a/THY IIIaH, TAKO ja MU JAHAC MOYKEMO
fia OBY KIac4HY AedMHMLN}Y M3MeHNMO Tako o hemo pehu fia je gaHac feMokparuja Helpo-
LiefiypanHo umpere Mohu, ocBajare Mohu Ha ipyre 3eM/be U APyTe HAPOJE M TO je OHO IITO je,
HapaBHo, 3a0pumasajyhe >

JloMyHa1Vja HOMUTIKE HAJl TPaBOM HUje M3PaXkKeHa caMo Y MOjeiHAYHIM JPYLITBIMA 1
3eM/baMa, OHa je Ha IPocTopy MehyHapoHMX OHOCA M3PaKeHa jOII BUIIe ¥ 3HavajHIje.,,BehmHa
Mel)yHapoHYX CYI0Ba M CYACKNX IIpOLieca Cy HOMUTIYKY IPOLYKTH ¥ IPOLY>KeHa PyKa CBeTCKe
Mohu Kojy pelipe3eHTyje HeKO/MIKO BeMKIX Ap>KaBa I leceTHHe PasIMIITIX CBETCKIUX IIeHTapa
Mmohu. Moxxe ce pehu fia je aHac JOIIIO 10 HOTIIYHOT IOTUCKMBAtba IIPaBa Off CTpaHe MONUTUKE ¥
mebhyHapopnHuM ofHOCcuMa “** CaBpeMeHN MehyHapoHY Topefak 06u/bexkaBajy COLMOo-eKOHOMCKe
HejelTHaKOCTH, HapyIlaBakbe MM yTPoXKaBatbe IIPaBJie M YCIIOH HOBYX BPCTa MONM U beHa Hejef-
Haka pacriopjera. MelyyHapopHo paBo Tpe6a fa je cdepa jegHakoctu u crabunHocty. Mehytum, y
CTBapHOCTH C€ UCI0/baBajy CYIIPOTHA HACTOjarba CHAKHMX [[P>KaBa 1a y4BPCTe CBOjY JOMMHALINjY
1 HETIOCPeIHY KOHTPOITy Haji ApyIuM ApkaBama. OHe HACTOje ja OTpaHuye ¥ MHCTPYMEHTaIn3Yyjy
ynory mehyHapopHor npasa. CBe 0Bo CTBapa TeHslije, jep Ciiia HUKajia He CTBapa Hpaso. Joul je
JKan Xax Pyco (Jean Jacques Rousseau) 3amasuo ja ,,Hajjauy HuKaja Huje TOMMKO jak ja ou 3ay-
BJIjeK MOTa0 IOCTATV TOCTOfAp He IIPETBOPY /M CBOjy CHATY Y IIPaBo, @ HOCTYIIHOCT Y YXKOCT.
Opatiie IpaBo jadera, Kojy ce Hau3ITe| YMHY MPOHMYHO, ajli Ce Y HauelTy 3a1CTa ycrocTas/ba. Ho
xohe nu Ham ce nxaga objacauTn Ta pujea? Cuna je Gpusmdka Moh, He BUEUM KaKBa MOPATHOCT
MO)Ke MIPOM3VMIA3HTH 3 HEe3NHNX YUMHAKA. YCTYKHY T IIPEJT CU/IOM j€ YIH HY)KHOCTH, a He BOJbe,
TO je HaflacBe YMH pasboputoctu >

Bpojuu cy npumjepu y IpoOIIIOCTY ¥ CfJAllllbOCTH CHUCTEMA KOjJ CY YMjecTo Ha IIpaBy
nounBany Ha cumn.* [locToje seM/be HaBUKHYTe Ha puMjeny cune. Hajehu ry6utHuim op Takse

31 Ilasmosuh, ,Moh u mpaBo y rpansuunosnm apxasama’, 41.

32 Sijakovié i Vili¢, Sociologija za pravnike, 354 - 355.

33 3opau ABpamosith, ,,JleMokpaTitja je MeTOA 3a 0cBajambe Mohu', CiiyTmuk Cpbuja, pasrosop /by6uake Munurunh,
Crryrnuk Cpbuja, 27. aBryct, 2017, 20:06, https://rs-lat.sputniknews.com/intervju/201708271112441373-zoran-avramovic/.
34 Sijakovié¢ i Vili¢, Sociologija za pravnike, 355.

35 Jean-Jacques Rousseau, Rasparava o porijeklu i osnovama nejednakosti medu ljudima i Drustveni ugovor,
preveo Dalibor Foreti¢ (Skolska knjiga, 1978), 96.

36 Trajkovi¢, ,0dnos prava i moci u pravnom poretku®, 55.
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TIpMMjeHe CUTIE jeCy 3eM/be Ha YMjIM TepUTOpHUjaMa ce CIIPOBOAN CYKob/baBambe — a Koje pe3ynTupa
CTpajiarbeM JbYAH, YHUIITABAbeM MaTepIjaTHUX U FYXOBHUX fobapa (Ha mpuMjep, APYIITBEHO
HONUTUYKA CUTYalMja Ha brmckoM uctoxy).”” Bpojuu cy mpumjepu 3noynorpebe xopuurherma
MOHoOIO0/Ta (pU3IYKe CUle y caBPEeMEHOM CBUjeTy Y ORHOCY IpeMa rpahanuMa 1 Ha I7106amHoM
HIUBOY y ofHOCKMa MeDy Ap>xaBama. Takas npumjep je 6ombaprosae CaBesHe Perry6muxe Jyrocra-
Btje 1999. route of cTpaHe gpxkaBa yianuua Haro-makra, 6es ogoOpema YjenumeHnx Hanuja.
Hecarnenyse cy noc/benute 3moynorpede MoHomona GpusndKe cuie i HapylraBamwa bYACKIX
IIpaBa Of OHMX KOju ce popMaHo 6ope i 3amaxy 3a bux. >

Taxobe, mocroje cydajeBu Mujernama MehyHaponHe 3ajeHuIIe U BbeHNX (HETeTUTYMHIX)
IPefiCTABHNKA Y YCTABHOIPABHM IIOPEaK 1 CUCTEM HaJIEKHOCTH 3eMaba. To ce Moxe BUJjeTH
u Ha ipuMjepy BocHe u Xepreropune. KoHKpeTHO, OKYIIaj CTpaHUX YMHUIALA Aa Peny6mumm
Cprickoj HaMeTHY OfTyKe, Hapylle M Ofy3My MHCTUTYLIOHA/IHE HAJIEXXHOCTH, OTMY VIMOBUHY,
CaHKIVOHUIITY U 3a6paHe OMUTIYKO AjesIoBalbe i Paji BPLIMOLMMA jaBHYX (YHKIMja M3abpaHux
IIeMOKPATCKMM IIpoLieffypaMa 1 yCKpaTe 0CTala /byCKa IIpaBa HbIIMa I IbIXOBIM IOPOAMIIaMa 1 CL.
CBe 0BO y CYIIPOTHOCTH je C AeMOKPATCKIM Ha4e/M U IPUHIMIMA MelyHapOFHIMX MHCTUTYIL1ja
u ¢ JlejToHcKMM MUPOBHUM cIIopasyMoM. OBaKBUM IOCTYIameM, OPYBA Ce MUp, CTaOMTHOCT
1 pa3Boj He caMo buX Hero u unraBor peryoHa. Takole, oBakaB IIpuMjep jecTe U ycBajarbe IIpe-
nopyke Ckynurrute Casjeta EBporne fa ce 138. KocoBy ofo6pu unancrso y Casjery EBpome (16.
4.2024.), unme ce Cpbuju 0THMA 10 HeHe TEPUTOPIje.

Y caBpeMeHOM ApPYIUTBY JOBefieHA je y MUTambe ICTUTHMALjcKa yHKIMja IPaBa, jep OHO
HeMa CHAry [ja OTPAaHNYM TIOINTUYKY BOJbY KOja MOTHMPE beToB TETUTHMALIMCKI OCHOB U KOPH-
CTM I'a Ka0 MHCTPYMEHT 3a CBoje mpewe 1 ysehame. TakBo IpaBo HeMa HUKAKBY BPMjeHOCT.
Y mebhyHapopHoj KOMyHKaIMju ipXaBa MCIO/baBajy ce IBUje TEHNEHIMje — IPeTBparbe IpaBa y
VHCTPYMEHT IpUCHUIIe U paBo 6e3 Mohu. Y o6a cnydaja mpaBo ry61 cBojy edMKacHOCT.

6. 3AK/bYYAK

Moh u mpaBo jecy BaxHe ApyLITBeHe KaTeropuje, Koje cy Mehyco6Ho nmosesane. Moh je
Moryha MCK/by4MBO y OKBMpPYMA APYIITBEHNX OFHOCA, JOK IIPABO IPEJCTaB/ba TEXHUKY HIIXOBOT
perymicama. Hacranax, QyHKIMOHNCabe, TpaHCcOpMaIiija ¥ HeCTaHAK CBUX e/leMeHaTa IIpaBa
U IIPAaBHOT CHCTeMa jecy pesynTar Mohu pymrsenux cy6jexara. [lpaBan mopegax o6esbjebyje
JIeTaTHY OKBYD 32 IOCjefioBarbe Mohi.

[onutnuxa Moh offyBujeK je oKasuBasa TeXby K yBehawy 1 lIMpewy Ha CBe CeTMeHTe
IpyIITBa, Kopycrehu IIpaBo Kao CPeCTBO 3a OCTBAPEbE OBUX TEXIbIL. YTHIIAj IONUTHYKe Mohy
U3pakeH je Moce6HO Y 3aKOHOABHOM 1 CYAICKOM IIPOCTOPY, C HecarneAnBIM Hocbeannama. Hesa-
BJCHO 1 KOMIIETEHTHO CYACTBO, 0€3 yIIUTama MOMUTHIKIX MHTepeca, Moryhe je ocTBapuTu camo
y3 BICOK HMBO CBJjeCTI 11 OrOBOPHOCTI HAjB>KHUjUX IPYLITBEHNX CybjekaTa. [JoMUHAHTaH yTH-
I1aj ITOTIMTHKE Ha TIPaBo HIfje CaMo M3pakeH YHYTap 3eMasba, Beh u Ha MehyHapoyiHOM mpocTopy.
Behuna melyHapopHux cymoBa Ipofy>KeHa cy pyka cBjeTcke MORM, TO jecT HEKONUKO BETUKUX

37 IlaBmouh, ,Moh u mpaso y Tpansunmonnm gpxxasama’, 15 - 16.
38 IlaBmosuh, ,Moh u nmpaBo y Tpansuunonnm apxasama‘, 31.
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Ip)KaBa M pasIMINTHX IeHTapa Mohu. OHu Texke fla y4BPCTe CBOjY OMUHALN]Y ¥ KOHTPOIY Haf
APYTUM ApxkaBaMa KopycTehy IpaBo Kao MHCTPYMEHT, IpuMjerwyjyhm cuny u Hapymasajyhu
JbYZICKA TIPaBa, CYMIPOTHO IEMOKPATCKIM HaveMa 3a Koje ce camy GOpMamHO 3amaxy. Y Tak-
BOM IIpaBy HeMa HUKaKBe BPUje[HOCTI, IIpaBJie HUTH JbYACKOT mporpeca. Crora, a 61 ce 0BO
CIIpVjeuuIo, jefMHY Iy T je BlIafiaByHa IpaBa.* IIpaBo 1 3aKkoH ce yBujek 06e3Bpjedyjy kaga Hexn
IPYIITBEHN CybjeKaT HACTOjU Ia HAMETHe CBOje MHTepece IPUCHUIOM.

IIpaBo u mommTirdKa Moh He MOpajy HY>KHO 61MTH Y HaeToM ofHOCY. IIpaBo, cBOjoM eru-
TUMAIMjCKOM (QYHKIMjOM, CTaB/ba Mol y 3aKOHCKe OKBUpeE U CIIpeyaBa je a IIpepacTe Y Hacube
1 caMoBo/by. Ha 0Baj HauyH, TpaBo LITUTY YOBjeKa O HACPTaja MOMUTIIKe Moh.*’
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THE POWER OF LAW IN A MODERN
SOCIETY - SOCIOLOGICAL ASPECT

Dragana Vilic"
University of Banja Luka, Faculty of Economics

Summary: The rule of law is the basis of a well-ordered society. Sociology shows interest in all forms
and elements of legal power and its effect on justice, government institutions and citizens. The role of
power in the creation and functioning of law in society is manifested in the power of legal institutions
and the legal system to regulate and control the whole society. In concrete legal and social practice,
power is manifested through the implementation of procedures, regulations, interpretations, changes,
transformations and additions to legal norms and the creation of conditions for their operation
as mechanisms and instruments of direct control of individuals, groups, communities and society.
The social utility and importance of the power of law is reflected in its presence in all segments of
social life. The power of law and order is manifested as personal and collective security in society.
In the international order marked by socio-economic inequalities, disturbance or threat to justice,
the rise of new types of power and its unequal distribution, the question of the role of law arises.
International law emerges as a sphere of equality and stability. However, as strong states seek to
limit and instrumentalize the role of international law. This creates tensions. In modern conditions,
in the international communication of states, two tendencies are manifested - turning law into an
instrument of demonstration and application of force and law without power. In bouth cases, the
law loses its efficiency.

Keywords: law, power, modern society.
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“THE TROUBLE WITH GENDER” IN THE
CONSTITUTION ACT OF THE REPUBLIC OF
SRPSKA (BOSNIA AND HERZEGOVINA)

Dijana Zrnic'
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Summary: Fast expanding gender movement, which is acting in the promotion of sexual and repro-
ductive rights and liberties, has been struggling lately to verbalise its agenda and to supplement
national legislations with its policy. In support of such a programme, at the Conference in Istanbul
in 2011, the Council of Europe offered a set of recommendations on the protection of women and
families against gender-based violence (the Istanbul Convention). Consequently, a majority of mem-
ber countries, including Bosnia and Herzegovina, signed and ratified the Convention. Ever since its
ratification, Bosnia and Herzegovina and its entities, including the Republic of Srpska, have been
driving their legislative apparatus to creating a regulatory framework that would meet the require-
ments of the Istanbul Convention. However, after years of non-critical adjustment of the legal system
to the recommendations of the Convention, certain interest groups (civil societies, non-governmental
organisations, and religious communities) in the Republic of Srpska have recognised a subversive gen-
der ideology standing behind this prima facie human rights and fundamental freedoms protection act.

Key words: gender, sex, Istanbul Convention, constitutionality, family, motherhood, parenthood.

1. INTRODUCTION

The Istanbul Convention is one of the most controversial international agreements ever
introduced by the Council of Europe. It has divided the academic and social community into gender-
ists and anti-genderists, wherein the former allegedly represent the Western point of view, while the
letter is Eastern European-oriented, showing a strong and successful resistance to the Convention.
The Eastern block has identified the Convention as a promoter of anti-family/anti-human ideolo-
gies, and values, and as such need to be removed from the international law forum. It is necessary
to reveal the real purpose of the Istanbul Convention, since its prima facie objective as a guard-
ian of women and children against violence is too unconvincing to be accepted. Careful study of
its major principles has unmasked the concept of gender lying in its core that can be associated
with the gender constructivism of Judith Butler. Hence, the first chapter will try to deconstruct her
gender concept and the theory of heteronormative sexual hierarchy of powers. Next in line is the

1 Associate Professor, Faculty of Law of the University of Banja Luka, email: dijana.zrnic@pf.unibl.org; ORCID iD:
0009-0002-0554-1917

123



Dijana Zrni¢

gender-based concept of manhood and womanhood introduced within the constitutional frame-
work of Bosnia and Herzegovina, and primarily the Republic of Srpska. Such a concept threatens
to endanger on the legal and political capacity of the Republic of Srpska to critically review the
constitutionality of the Convention and its recommendations.

Furthermore, the author will try to vocalise the valid concerns raised by the Republic of
Srpska social, religious and political actors, through entering a critical dialogue with various legal
theorists. The validity of the theory of heteronormative sexual hierarchy of power strongly promoted
by Judith Butler shall be exposed to critical analysis, to understand the need to introduce gender
as a social construct. Additionally, the author will analyse the legality of gender-based regulatory
framework against the Republic of Srpska constitutional principles. Finally, to better understand
the gender phenomenon exposed through the Istanbul Convention, the author shall reflect on the
(non) ratification experience of some CE/EU countries (Hungary, Romania, Check Republic, Slo-
vakia, Poland, Bulgaria and Turkey). In conclusion, a mandatory review of constitutionality of the
Istanbul Convention with a strong message that denying biological nature of sex and its replacing
with theory of relativism represents a new crossroads for human civilisation shall be highlighted.

2. GENDER TROUBLE OF JUDITH BUTLER

To better understand the concept of gender it is important to observe it from the reverse
angle, because along with fast-expanding gender movements the counter stream has also flourished.
The gender opposition has been so loud and provocative that it caught the attention of genderists.
Their studies have shown that anti-gender movements (AGMs) primarily base their agenda on
protecting “family values” against “gender ideology” Hence, according to Gergori¢?, gender ideol-
ogy serves AGMs to create a unique enemy, unite religious and non-religious actors for the sake
of wider mobilisation, create moral panic in public sphere, and to prevent legal and social reforms
of the system of reproductive and sexual health and rights, and the rights of LGBTQ* persons.
According to Bobi¢ * gender is not understood as an analytical category which explores ways
in which society and culture form our gender identities and further questions relations between
gender and sex, socially and culturally conditioned relations of power between sexes/genders. She
further points out that AGMs do not see in gender ideology biological differences as a basis for
the construction of desirable and adequate models of masculinity and femininity, but rather see
the constructs of femininity and masculinity as a biological given. After an in-depth analysis of
AGMs actions, Bobi¢ concludes that gender ideology is represented as an ideological weapon of the
West and its cultural elite and globalists against a man and a natural traditional family. Pro-gender
theorists have further established that anti-genderists see radical feminists/postfeminists, gey-
lobbyists and genderists as actors of global “dehumanisation’, deconstruction of the very essence
and nature of man and woman, and extermination of traditional, natural (nuclear) family. Inter

2 Maja Gergori¢, ,Anti-rodni pokreti u 21. stoljecu®, Anali hrvatskog politikoloskog drustva, 17/1, 2020, 149-167.
DOI: 10.20901/an.17.07..https://hrcak.srce.hr/file/359630 [accessed 16 October 2024]

3 Lana Bobic¢, ,Tko se boji roda jo§? Uloga vjerskih zajednica u anti-rodnim pokretima u regiji“, Heinrich Boll
Stiftung, 26 April 2024, https://ba.boell.org/bhs/2024/04/26/tko-se-boji-roda-jos-uloga-vjerskih-zajednica-u-anti-
rodnim-pokretima-u-regiji [accessed on 23 October 2024];
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and trans persons are believed to create their way of life from deconstructing biological essential-
ism in terms of understanding sex and gender.
Proponents of gender ideology argue that their primary agenda is to create a society with-
out sexual differences, thus cancelling the very anthropological basis of family. Biological sex as a
natural given and socio-cultural role of sex (“gender”) are in the process of separation by genderists,
aiming at achieving denaturalisation of sexes. For constructionists, biological sex is a convention,
just like gender and gender roles. It is sufficient for an individual to be what he/she wants to be
and when he/she wants it, under the veil of the right to choice, equality, and non-discrimination.
Sex as a biological given and fixation, has been losing battle to gender as social and cultural fluid-
ity and variability. However, if a main aspiration of humankind is freedom of choice, does gender
ideology mean emancipation or slavery? According to Jakovac-Lozi¢* a human being with his/her
biological given, its predefined sexuality, bodily and spiritual integrity and ethicality has become
a target of new ideological winds of essentialist change. The root of such globalist aspirations can
be traced back to the 60s of the XX century feminist movements who based their belief in social
differences solely on sexual differences. Thus, a new term was created — gender. It could be under-
stood as a social construct ascribed to sex. Gender becomes a fruit of a norm, a social standard.
One of the greatest proponents of gender ideology is Judith Butler®. She is the foremother of
the idea that biological differences are not given, but rather a construct of political will and power
of male-dominant society. She believes that heterosexuality was imposed as an ideal and superior
norm and individuals are forced to accept it to be perceived and accepted as a true man or woman.
Butler insists on the thesis that a man should not be defined according to his/her sex, but rather
according to his/her sexuality (sexual orientation).In her book “Gender Trouble: Feminism and
the Subversion of Identity”, Butler criticises one of the central assumptions of feminist theory
- that there exists an identity and a subject that requires representation in politics and language.
Accordingly, terms “men” and “women” have presumed universality just like patriarchy, thus eras-
ing the particularity of oppression in distinct times and places.® Butler is against identity politics
in favour of a new, coalitional feminism that critiques the basis of identity and gender, which she
further points out by using she/her or they/them pronouns to denote a woman. Namely, she believes
that many people who were assigned “female” at birth never felt at home with that assignment,
and those people (including herself) tell something important about the constraints of traditional
gender norms for many who fall outside its terms.” To challenge assumptions about the distinc-
tion often made between sex and gender, Butler argues that sexed bodies cannot signify without
gender, and the apparent existence of sex prior to discourse and cultural imposition is only an
effect of the functioning of gender. Sex and gender are both constructed. They are the product of
social reality formed through continuous interactions and negotiations among society’s members
rather than empirical observation of physical reality (social constructionism).® This means that

4 DijanaJakovac-Lozi¢, “Rod’ protiv ‘spola’ - polazi$te na putu razaranja braka i obitelji “, Aktuelnosti gradanskogi
trgovackog zakonodavstva i pravne prakse (zbornik radova), 15, 2017, 135-157

5 Judith Butler is a post-structuralist gender theorist, philosopher and a professor at Berkley University (California).
Her pivotal work is a book entitled Gender Trouble: Feminism and the Subversion of Identity (New York: Routledge,
1990).

6 Ibid.

7 Ibid.

8 Peter L. Berger, and Thomas Luckmann, The Social Construction of Reality: A Treatise in the Sociology of
Knowledge (New York: Open Road Media, 2011);
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people in society construct ideas or concepts that may not exist without the existence of people
or language to validate those concepts, meaning without a society these constructs would cease
to exist. Gender is performative and is maintained, created or perpetuated by iterative repetitions
when speaking and interacting with each other.

Examining the work of the philosophers Simone de Beauvoir and Luce Irigaray, Butler
explores the relationship between power and categories of sex and gender. For de Beauvoir men
constitute a presence against which women establish their identity, which needs to be overcome?’;
for Irigaray, this dialectic belongs to a structuralist concept that excludes the representation of
women altogether because it employs phallocentric language.'® Both assume that a female being
is in a need of representation through gender identity, but Butler argues instead that no identity
exists behind the acts that supposedly “express” gender. These acts rather constitute, Butler claims,
the illusion of the stable gender ideology. If the appearance of gender is culturally influenced, then
there exists no solid universal gender, but it remains contingent and open to interpretation and

“resignification”. Butler calls for people to trouble the categories of gender through performance,
meaning that gender is something inscribed in daily practices, learned and performed based on
cultural norms of femininity and masculinity. What society regards as a person’s gender is just a
performance made to please social expectations and not a true expression of the person’s gender
identity. Butler further argues that the way we behave is not because of our gender, it is because
of the ideologies set by ourselves and by the society."!

Asked to discuss from a distance of 30 years the position of feminism and gender identity,
Butler expressed her fears as to a fast-evolving trans-exclusionary radical feminism that attacks
the dignity of trans people.' By insisting on seeking to represent a particular idea of women, But-
ler expresses her deep fears, that feminists may have been participating in the same dynamics of
oppression and heteronormativity that they are trying to shift (Ferber)." If the basic feminist propo-
sition is freedom and equality of all people, regardless of race, colour, creed or gender in particular,
then the right question, says Butler, is not who counts as a woman, but do we really need to have a
settled idea of women, or of any gender, in order to advance feminist goals?'* Butler further insists
that feminists are committed to thinking about the diverse and historically shifting meanings of
gender, and to the ideals of gender freedom in the sense of getting to make a political claim to live
freely and without fear of discrimination and violence against the genders that we are. She is con-
vinced that in anti-intellectual times, social media spread unpopular and demeaning quick form
of hate speech, like vitriol, that does not leave room for thoughtful debates about the concept of
identity or its change. Questioning biological binary essentialism has brought to gender movement
lots of conflicts in academic and non-academic circles. Butler’s newest arguments rely on rethink-
ing equality in terms of interdependency. She believes that if trans-exclusionary radical feminists
understood themselves as sharing a world with trans people, in a common struggle for equality,

9 Dijana Zrni¢, Mito o Zeni u knjizevnosti Andele Karter (Banja Luka: Besjeda, 2023), 40;

10 Ibid., 59;

11 Butler, Gender Trouble;

12 Alona Ferber, ,Judith Butler on the culture wars, JK Rowling and living in ‘anti-intellectual times™, The New
Statesman, 22 September 2020; https://www.newstatesman.com/long-reads/2020/09/judith-butler-culture-wars-jk-
rowling-living-anti-intellectual -times [accessed 20 October 2023];

13 Ibid.

14 Ibid.
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freedom from violence, and for social recognition, there would be no more trans-exclusionary radi-
cal feminists and feminism would survive as a coalitional practice and vision of solidarity. However,
with the most recent radical reaction against “gender ideology” from various religious, economic,
political and social transregional fractions; forcing the return to defining gender as a biological sex
and the purge of “gender” from education and public policy, in one word, returning to biological
essentialism, Butler expresses her serious concern for the current impasse in feminism over trans
rights, and sees reconsidering the ways in which the medical determination of sex functions in
relations to the lived and historical reality of gender, as the only way out.'® There is no doubt that
Butler’s rhetoric has stirred a lot of commotion among feminist thinkers and activists, she being
equally surprised with the reaction. Under the veil of protecting the basic human right to free liv-
ing and choice, neoliberal democrats and capitalists have been undermining every human order
based on biology and nature. Fully aware that new concepts of human civilisation would require
their legalisation, these advocates have invested all their efforts on the reconstruction of national
legal systems with the aim to integrate heterogenous identity or no identity concept into legislation.

3. GENDER AND BIH/RS LAWS

3.1. Constitution and Gender

In BiH various universal and regional legal documents are in effect that primarily pro-
tect human rights as a whole, and indirectly certain rights based on sexual orientation and, as of
recently, gender identity.

Universal conventions that are integrated into BiH Constitution, as Annex I, and are directly
implemented, but ARE NOT superseding the BiH Constitution are, as follows: the Convention on
the prevention and punishment of the crime of genocide; the Geneva Conventions I-IV on the
protection of war victims and Protocols; the Convention relating to the status of refugees and a
Protocol; the Convention on the Nationality of Married Women; the Convention on the reduction
of statelessness; the International Convention on the elimination of all forms of racial discrimi-
nation; the International Pact on civil and political rights and Protocols; the International Pact on
economic, social, and cultural rights; the Convention on Elimination of all forms of discrimination
against women; the Convention against torture, and other cruel, inhuman and degrading treat-
ment or punishment; the Convention on the rights of the child; the International Convention on
the protection of the rights of all migrant workers and members of their families; and the Frame-
work Convention on the protection of national minorities. In addition, there are three regional
conventions that protect human rights in general: the European Convention for the Protection of
Human Rights and General Freedoms and Protocols, directly implemented, but DOES NOT have

15 Ibid.
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supremacy over the BiH Constitution's; the European Convention against torture, and other cruel,
inhuman and degrading treatment or punishment; and the European Charter for Regional and
Minority Languages.

The Republic of Srpska, as a BiH entity, is in obligation to harmonise its Constitution with
the BiH Constitution; thus, it is founded on the same international and legal grounds/acts/docu-
ments which ARE NOT replacing it. Such interpretation of the position of international acts follows
the mean solution offered by constitutionalists. As a rule, international human rights documents
do not expressly suggest their position within national legal systems of signatory states, making
a diversity in the way this question is regulated among countries. Thus, to some constitutional
theorists, international acts have a status equal to the constitution (Austria); others claim that
they have equal status to national laws (Germany and Italy), and, finally, some argue that they do
not replace the constitution, nor do they have equal status to the national legislation (Switzerland,
Belgium, France and Greece)."”)

Thus, in article 5 of the RS Constitution, constitutional aspect of the Republic is based on
“guaranteeing and protecting human rights and freedoms in compliance with international stan-
dards; providing national equality and protection of vital interests of constitutive peoples; social
justice; rule of law; market economy; multiparty system; parliamentary democracy and division
of powers; free elections; local self-government; and protecting the rights of ethnic minorities
and other minorities” (art. 5, RS Constitution). Chapter II entitled Human Rights and Freedoms,
article 10 states, “that all citizens of the Republic are equal in freedoms, rights and duties; they are
equal before the law and are enjoying the same legal protection regardless of race, sex, language,
nationality, denomination, social background, birth, education, property, political and other creed,
social status, or other personal property”. Furthermore, in the article 49 of the RS Constitution
states that “freedoms and rights are realised, and duties carried out directly according to the Con-
stitution, unless the Constitution prescribes that realisation of certain rights and duties shall be
further established by an act/statute. Hence, an act/statute prescribes the process of realisation of
certain rights and freedoms only when it is necessary for their realisation. In case of discrepancy
in the interpretation of provisions related to human rights and freedoms between the RS Consti-
tution and BiH Constitution, provisions that are more beneficial to an individual shall be applied.
Constitutional principles related to human rights and freedoms shall be realised in compliance
with the European Convention on the protection of Human Rights and Fundamental Freedoms
(article 1-3 LVII Amendment to the RS Constitution). Indicatively, the concept of gender or gen-
der identity is not recognised by the RS Constitution, having in mind the time distance when it
was introduced and the complexity of constitutional reform. The question remains whether the
gender concept can become the subject of elaboration of any lower legal document, such as an act/
statute, if not envisaged or guaranteed by the constitution, as the highest legal act. The most recent
case law of the RS Constitutional Court sends a clear message that the principle of rule of law and
the hierarchy of legal acts must be respected. Namely, on 30 October 2024 the RS Constitutional
Court ruled that a word “gender” in the name of a co-ordinating body for the implementation of

16 Damir Banovi¢ i Vladana Vasi¢, Seksualna orijentacija i rodni identitet: pravo i praksa u BiH (Sarajevo: Sara-
jevski otvoreni centar, 2013), footnote 8, 39;

17 Sanja Krestalica, “Ljudska prava u Bosni i Hercegovini (kroz prizmu odnosa Ustava BiH I Evropske konvencije za
zadtitu ljudskih prava i osnovnih sloboda”, Konstitucionalizacija Bosne I Hercegovine, (Isto¢no Sarajevo: Pravni
fakultet, 2021), 195-215;
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the IC in the RS (“Gender Centre”) is unconstitutional, since it does not correspond to any of the
official languages in the RS."®

Furthermore, Amendment to Criminal Code draft Act was placed before the RS NA on
16.7.2024 for discussion and ultimate enactment. This draft Act tends to accord the non-discrim-
ination grounds listed in the existing RS Criminal Code with the RS Constitution, requesting the
erasing of gender identity from the list of grounds in the RS Criminal Code and its substituting
with “other personal characteristics”

Henceforth, contrary to constitutional standards, the Convention forces the authorities to
uproot traditions and customs related to the roles of women and men (Article 12 of the Conven-
tion). By targeting the basic social institutions, it removes barriers that protect against violence.
The Convention authors have disregarded the actual causes of violence, such as family breakdown,
addictions or sexualisation of a woman’s image, and rather see the causes in the traditional gender
roles. The document treats victims of violence in an instrumental way, using them for the promo-
tion of ideological demands.

As Krestalica well put it, Bosnia and Herzegovina too easily accept obligations set in vari-
ous domestic and international instruments in the field of promotion and protection of human
rights. The problem, however, arises at the practical level of efficiency of mechanisms anticipated
by these instruments for the protection of human rights. Henceforth, BiH government should pay
more attention to the fulfillment of obligations taken over when joining the European Convention
and other international agreements, such as the Istanbul Convention.’*The Convention has been
encorporated into the BiH/RS legal system, but its position in the hierarchy of legal acts has not
been clearly defined. Likewise, the BiH/RS Constitutional court Acts do not mention at all their
authority in terms of reviewing the constitutionality or legality of any international agreement
with domestic laws and constitutions. In case U 5/04, the Constitutional Court of BiH proclaimed
itself incompetent to review a constitutionality of a certain principle of ECHR. Contrary to the
practice of the BiH Constitutional court, the RS Constitutional court took the liberty to review the
harmonisation of the Criminal Code with the RS Constitution in relation to the use of certain non-
discrimination grounds, such as gender and gender identity, which resulted in the draft act on the
amendment of the Criminal Code, mentioned before. If the Constitutional court is labelled as the
protector of constitutionality and legality of laws and by-laws that represent an integrative part
of the RS legal system, then, by analogy, it has the power to review any international act that has
been incorporated into the RS legal framework. In compliance with art. 3 of the BiH Constitution,
international agreements are signed and ratified by the Presidency of BiH based on the consent
of the Parliamentary Assembly of BiH. Hence, if the Republic of Srpska considers abandoning the
Istanbul Convention recommendations, it cannot do so at the entity level. It remains to be seen
whether Bosnia and Herzegovina is willing to withdraw from the Convention due to its unconsti-
tutional policy, thus following the example of Poland or Turkey.

18 BL Portal, “Ustavni sud Srpske utvrdio da je termin “gender” neustavan: Ovako glasi obrazloZenje, 30.10.2024;
[accessed on 6.11.2024];
19 Krestalica, Ljudska prava u Bosni i Hercegovini, 211;
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3.2. The Istanbul Convention and Gender

The Istanbul Convention (IC) represents the first international legal document that is based
on the concept of gender identity, and protects such a concept through various legal mechanisms,
instruments, and policies. On the official page of the Council of Europe, in the context of the IC,
it is stated that men and women should not be distinguished only according to their sex, as male
and female, but also according to their social roles they have in a society.?

Thus, in the Preamble of the Convention it is stated that, “the structural nature of violence
against women is gender-based, and ... one of the crucial social mechanisms by which women
(auth.comm. as social constructs, they could be male or female from the aspect of sex) are forced
into a subordinate position compared with men (equally, as social constructs)” (Preamble, para.11,
the IC).

Furthermore, gender as a concept is defined as “the socially constructed roles, behaviours,
activities, and attributes that a given society considers appropriate for women and men; and gen-
der-based violence against women, as “violence that is directed against a woman because she is a
woman or that affects women disproportionately (Ch. I, art. 3/c-d, IC).

It could be interpreted in a way that the primary cause of violence against women is based
on their social role, and not because they are women by sex. Hrabar asks us to consider main
reasons for men to use force against women, and already insinuates that it is usually corporeal
and economic dominance of a male sex over female. Violent behaviour does not have any basis
to be condemned.” To claim that violence against women is more particular from that against a
child, elderly person or a man is a false statement. Women are victims of violence because of their
physical inferiority to men (“weaker sex”). They are often in an economically dependent position
in relation to their spouses or partners, which often is a reason for violent behaviour or harass-
ment on the side of man. Hence, gender is the least reason for violent behaviour women suffer,
unlike other deviant behaviours, such as alcoholism, mental illnesses on the side of the violator;
physical inferiority, economic dependence on the side of the female victim. By asking the signa-
tory states to eradicate gender stereotypes, prejudices, customs and traditions that place women
in an inferjor position, the IC is not only calling for elimination of violence as socially acceptable
behaviour but is obviously advocating for a radical conceptual transformation of an individual, as
a natural being, and a family, as an essential social unit. The Freddy McConnell case represents
a concrete manifestation of perilous effects of a new gender concept on the understanding and
functioning of mankind. A transgender man, Freddy McConnell, from the UK, gave birth in 2018,
after suspending his hormone treatment. He changed his passport and NHS records to show he
was male, after gaining a gender recognition certificate, but retained his female reproductive sys-
tem. He went into a legal battle after he was refused to be registered as his child’s father or parent.
Both the High court, in September 2019, and the Court of Appeal, in April 2020, ruled that even
though he was considered a man by law and had a gender recognition certificate to prove it, he
could not appear on his child’s birth certificate as “father” or parent, since motherhood is defined

20 https://tinyurl.com/ycyorrhn [accessed on 24.10.2024];
21 Dubravka Hrabar, Istanbulsa konvencija, i zamke rodne perspective, Zagreb, 2018;
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as being pregnant and giving birth regardless of whether the person who does so was considered
aman or a woman in law.?

A theatrical play “They suffered” by Milena Depolo and Boban Skerli¢, represents an adapta-
tion of transcripts of statements of women who are serving a prison sentence in PoZarevac (Serbia),
having killed their violent partners, reveals as the main triggers of violence against women: alco-
holism, loss of employment, mental illness, economic dominance or patriarchal upbringing. Not a
single woman has identified gender role as a cause of violence they suffered from their partners.?

Having set a new standard (gender-based violence), the IC tends to act supplementarily
toward other regional conventions (InterAmerican and African documents), which is suggesting
that “gender” must be accepted as a mundane category. Hrabar strongly opposes this insinuation
of imposing European standards (the Council of Europe) on other countries in the world, com-
paring this practice to ideological colonialism.** Accordingly, the Ashwari case speaks in favour
of a non-recognition of gender/gender identity as a protected category. Namely, in the late 70s,
an Afghani woman and a teacher, Asefa Ashwari, was jailed and tortured by the Taliban for com-
mitting what was determined to be an act of defiance by the patriarchy of her home country. Her
actions - opening a school for girls and leading them in the public square without a male escort -
were grounds for an honour execution. Ashwari sought asylum in the United States. However, the
law of asylum of the United States allowed applicants to qualify for refugee status if they feared
persecution in their home country. They had to prove that their oppression is a direct result of
their race, religion, nationality, political opinion, or membership in a particular social group. Being
a woman was not recognised as a valid ground for being granted asylum, since one half of the
world are women. Through incorporating international humanitarian rights law into asylum law,
counsel Judy Wood managed to have the US Court of Appeals for the Ninth Circuit recognise per-
secuted women, for publicly standing up for their political ideas, rights and interests, a protected
class and a particular social group.”

If the legal grounds for the IC are the Convention on eradication of all forms of discrimina-
tion against women (CEDAW), often described as an international charter on the rights of women
and the only legally binding international agreement on non-discrimination of women based on
their sex, and General recommendation of CEDAW Committee no. 19 (1991) related to violence
against women, why has, all of a sudden, the IC become the protector and fervent promoter of
gender-based ideology? Maybe the answer lies within the Explanatory Report (CETS 210) which
easily equates the status of women with “gay, lesbian and bisexual victims of domestic violence,
who are often excluded from support services because of their sexual orientation” The Report
further elaborates that “certain groups of individuals may also experience discrimination based
on their gender identity, which in simple terms means that the gender they identify with is not in
conformity with the sex assigned to them at birth. This includes categories of individuals such as

22 Robert Booth, “Trans man loses UK legal battle to register as his child’s father”, the Guardian, 16 November 2020,
https://www.theguardian.com/society/2020/nov/16/trans-man-loses-uk-legal-battle-to-register-as-his-childs-father,
[accessed on 6 Nov. 2024].

23 Dijana Zrni¢, ,One su trpele’ nasilje u porodici®, Godisnjak Pravnog fakulteta Univerziteta u Banjoj Luci, 1/37,
2015, 337-361;

24 Hrabar, Istanbulska konvencija, 26;

25 Sara Bunch, “Write of Asylum”, Pepperdine, summer 2019, https://www.pepperdine.edu/magazine/summer-2019/
write-asylum.htm [accessed 10 October 2024];
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transgender or transsexual persons, cross-dressers, transvestites and other groups of persons that
do not correspond to what society has established as belonging to “male” or “female” categories”
(CETS 210, art. 53). According to the IC, the signatory states are to take over the necessary legisla-
tive and other measures to promote and protect the rights of all, especially women, to life without
violence in public and private sphere. Henceforth, the states are to include into their constitutions
or other adequate legislation the principle of equality of men and women, and guarantees for the
implementation of that principle (Ch. I, art. 4, para.2/1, IC). It has already been established that
the RS Constitution promotes equality between men and women, based on sex, while gender per-
spective is not recognised by the legislator, nor can it be further elaborated through lower legal
documents. In addition, it is still the relevant standpoint of medical science in the Republic of Srp-
ska that homosexuality is a disease, and not a non-discrimination ground, hence sexual orientation
cannot be a protected right, guaranteed by the RS Constitution, although it has been enshrined
into national legislative framework. It is a matter of time when the constitutionality of special acts
that regulate non-discrimination on the ground of sexual orientation will be brought into question.

The IC further insists on elimination of violence against women, but puts special accent
on gender-based violence. It seems that gender-based policies have discretely coloured traditional
concepts of human equality, substituting biological determinants with social constructs. Strong
semantics, or putting principal words before the public eye, such as violence, women, child, family,
is a manipulative strategy acting in service of a new prospect of mankind.

Thorough analysis of the sources of law of the Istanbul Convention has revealed certain
loopholes or imprecisions that directly affect the concept of gender-based violence against women
and family. Namely, being treated as a primarily European Convention since its creator is the Coun-
cil of Europe, the Istanbul Convention in its Preamble refers to the principal sources of law, those
being the European Convention for the Protection of Human Rights and Fundamental Freedoms
and its Protocols; the European Social Charter; The Council of Europe Convention on the Elimina-
tion of Trafficking in Human Beings; and the CE Convention on the protection of children against
sexual exploitation and abuse. However, what is not being mentioned is the Universal Declaration
on Human Rights that places certain limitations in relation to the right to marry men and women
of full age, without any limitation due to race, nationality or religion (UDHR, art. 16/1). The ECHR
in article 12, refers to the same limitation, stating “men and women of marriageable age have the
right to marry and to find a family, according to the national laws governing the exercise of this
right”. The Universal Declaration has also a general understanding of the concept of family treat-
ing it as “the natural and fundamental group unit of society and is entitled to protection by society
and the State” (UDHR, article 16/3), which is contrary to the understanding of the idea of family
according to the Istanbul Convention. There is also a general limitation of rights and freedoms in
the UD, in the sense that, “everyone shall be subject only to such limitations as are determined by
law solely for the purpose of securing due recognition and respect for the rights and freedoms of
others and of meeting the just requirements of morality, public order and the general welfare in
a democratic society. With the ,,new humanity” proposals promoted by the IC, the requirements
of morality, public order and the general welfare have seriously been shattered in many signatory
countries, especially those located in Eastern Europe.
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4. ISTANBUL CONVENTION (NON)RATIFICATION
EXPERIENCE - COMPARATIVE ANALYSIS

Ever since its introduction, the Istanbul Convention has become one of the most contro-
versial international documents that the Council of Europe has produced. It has divided the world
into genderists and anti-genderists. For a number of countries (46 signed the Convention, and 36
ratified it), the IC became a symbol of emancipation and advancement of European community,
with the Convention representing a beacon of progress in human relations freed from inequality
and sexism. Others (Azerbaijan, and Russia) labelled the Convention as a symbol of decadence,
demise, destruction of family, and even Western exploitation of developing societies, and refused
to sign it. However, ten countries refused to ratify the IC, and Turkey is the only country who first
signed and ratified the Convention in 2012, and then withdrew its signature in 2021. Poland is also
having second thoughts on how to painlessly withdraw from the Convention, it ratified in 2015,
without tarnishing its international status. To prove the fact, in September 2021, Poland submit-
ted to GREVIO its Comments on this body’s final report on the implementation of the IC.* The
rhetoric used in the Comments clearly indicates that Poland is seriously thinking of withdrawing
from the Convention. Some of the remarks against the Convention include: reducing the sources
of violence to power relations between men and women over the centuries, as the Convention does,
is (therefore) too restrictive (p. 2); the concept of “gender” must be adopted as a binding policy
framework in areas such as the protection and support of victims of violence, criminal proceed-
ings, education, measures to raise awareness and change social consciousness, and the granting of
protection to foreigners, which cannot be reconciled with the principle deriving from the Constitu-
tion of the Republic of Poland, which states that public authorities must be impartial with regard
to religion, convictions and philosophical beliefs. On the contrary, state bodies are obliged to act
in protection of and respect for inherent and inalienable human dignity, which is the source of
freedom and rights of man and citizen (p. 3); fundamental principles guaranteed by the Constitu-
tion are the concepts of marriage as the union of a man and a woman, the family, motherhood and
parenthood, as the majority of social and cultural roles assigned to women and men are closely
related to their functioning within families, there is a strong risk that measures to combat “gender-
based violence” may reduce the importance of basic social institutions, such as the family, turning
them into a place of oppression for women and male domination (p.3). When ratifying the Con-
vention, Poland made a declaration that it will implement the Convention in accordance with the
principles and provisions of the Constitution of the Republic of Poland. This means that Poland
has reserved the right to implement the Convention respecting the most fundamental constitu-
tional principles, such as: respect for the obligation of impartiality of public authorities in the field
of religion, convictions and philosophical beliefs; the fulfilment of the fundamental obligation of
public authorities to respect and protect human dignity and to guarantee the freedoms and rights
derived from the Constitution; the protection of marriage as a union of a man and a woman, the
family, motherhood and parenthood, respect for the right of parents to bring up their children in
accordance with their beliefs; and respect for the right of parents to provide their children with
moral and religious education and training in accordance with their convictions. The legislation

26 Comments submitted by Poland on GREVIO’s final report on the implementation of the Council of Europe Con-
vention on preventing and combating violence against women and domestic violence, 8 September 2021;
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in force in Poland and the measures taken for its implementation ensured the protection of all
persons against all forms of violence, including domestic violence (p. 3). The strengthening of this
protection is one of the priority tasks of the Government. There is no need to introduce new mea-
sures or to expend the existing corpus of criminal acts and wrongful actions with a prefix of gender.
The real nature and extent of violence and domestic violence must be understood in Poland first,
instead of blindly copied from a broadly scoped international act. Thus, some manifestations of
violence, covered by the Convention, do not occur in Poland, in principle (forced marriages, hon-
our-related violence, genital mutilation, forced sterilisation and abortion).?” Poland’s withdrawal
from the Istanbul Convention seems more and more likely and the government is offering gener-
ous compensations to municipalities that have declared themselves free from “LGBT ideology” and
lost EU funding.?® In his book Razaranje i otpor (Destruction and Resistence) Purkovi¢ reveals
that five regions in Poland have proclaimed themselves as LGBT free zones.?* There is a Citizens’
Committee initiative entitled “Yes to Family, No to Gender”, placed before the Polish Parliament
insisting on terminating the IC by the Polish Government. According to the initiators, the IC is
undermining the rights of families and imposing ideological demands on countries that have rati-
fied it. Research has shown that in the countries that have adopted solutions in the Convention
(e.g. Denmark, Finland, Sweden), the rate of domestic violence is much higher than in Poland.*
Instead of the IC, there is a strong proposal for the adoption of the International Convention on the
Rights of the Family that will guarantee the fundamental rights of spouses, parents and children.*!
Ultraconservatives and right-wing populists have cordially commended prime minister Mateusz
Morawiecki’s recent submission of a request to the Constitutional Tribunal for the revision of the
constitutionality of the IC.>* At the same time, the Polish Parliament approved of a series of acts
banning sexual education and placing restrictions to abortion. Next in legislative line is a draft
act on ban of same sex marriages.

Hungary is an EU country that signed (2014), but refused to ratify the IC. Together with
Poland, Hungary has been recognised as a leading opponent to the Brussels value system. In 2014
and 2015, there was a debate in the Hungarian parliament over ratifying the Convention, but
eventually the odds of its ratification vanished into thin air after the Parliament ruled against it.*
The main objections to incorporating the IC into the Hungarian legal system were related to the
concept of gender, migration policy and asylum.* Instead, in 2020, the Parliament adopted an act
that banned transgender people from changing the gender they were assigned at birth on official

27 1bid.

28 Agnieszka Graff and Elzbieta Korolczuk, “Worse than Communism and Nazism put together”, Anti-Gender Poli-
tics in the populist moment (Oxon: Routledge Studies in Gender, Sexuality and Politics, Taylor & Francis Group, 2022),
67-91;

29 Misa Durkovi¢, Razarenje i otpor (Beograd: Catena Mundji, 2023), 53;

30 Ibid.

31 https://en.ordoiuris.pl/family-and-marriage/yes-family-no-gender-legislative-initiative-committee-registered-sejm
[accessed 16 October 2024]

32 C. Ciobanu, “Poland replacement for Istanbul Convention Would Ban Abortion and Gay Marriage”, BIRN, Poland,
15 March 2021, [accessed 16 October 2024]

33 Lidia Balogh, “Gender Equality — how are EU rules transposed into national law?” Country Report, European
Commission, Directorate-General for Justice and Consumers, (Brussels, 2019), https://doi.org/10.2838/538782, 68

34 Durkovi¢, Razaranje i otpor, 52;
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documents.* According to the Parliament majority, recognition of gender-based violence as a form
of persecution in the asylum cases endangers Hungarian culture, laws, tradition and national val-
ues. Hence, the Hungarian government is advised to rule against the ratification of the IC and to
openly protest it in all EU forums.*® Ever since 2018, a series of activities have been launched to
remove women’s studies and a complete concept of gender from higher education system. However,
such actions were stopped due to strong pressures from the EU. Still, Hungary is making resolute
legislative moves to liberate itself from the claws of the IC.

The Istanbul Convention also induced a debate of epic proportions in Bulgarian civil soci-
ety. The polemic was so fierce that in February 2018, Bulgaria’s Prime Minister, leader of GERB
party that governs in coalition with three far-right parties, withdrew a motion for ratification from
Bulgaria’s Parliament. At the same time, 75 Members of Parliament, primarily from GERB party,
submitted a request before the Bulgaria’s Constitutional Court for the revision of constitutional-
ity of the Convention. Their main arguments blamed the introduction of gender equality for the
promotion of homosexuality and bringing into question traditional values of the Bulgarian society.
In its majority ruling (8-4), the Constitutional Court found that the Convention is using a term

“gender” which is in contradiction to the Bulgarian Constitution, and its binary understanding of
“sex” — male and female — determined at birth.”” Due to its open anti-gender narrative and intol-
erance toward the LGBTQ+ community, the European Institute of Gender Equality gave Bulgaria
the worst score in the EU in its composite measure of violence against women. The study of social
media comments regarding the IC, revealed that citizens of Bulgaria are highly devoted to the
traditional concept of marriage, family and motherhood as well as to the Christian values which

do not make a distinction between gender and sex.*®

Slovakia is one of the few countries that officially refused the ratification of the IC. The
Slovakian Parliament attempted several times in 2019 and 2020 to ratify it, but every time the pro-
posal was turned down under the same pretext of being in contradiction to the Constitution, which
defines marriage as a union between a man and a woman. Ocenasova recognizes the cause of the
refusal in the very term gender, as it is believed that gender ideology would threaten children and
national identity and the nation’s cultural heritage. Moreover, gender-sensitive education would
contradict parental rights ensuring education according to their belief. The Slovak civil majority
is convinced that the IC, as part of the Europeanisation package, would strengthen the so-called
liberal democracy which in reality is a totalitarian neo-Marxist dictatorship and tyranny by minori-
ties. Neo-Marxism represented by multiculturalism, as its most important part, has become official
ideology of the EU who builds upon it a new cultural socialism.*

35 BBC, “Hungary outlaws changing birth gender on documents”, 19 May 2020, https://www.bbc.com/news/world-
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The Istanbul Convention was neither ratified by the neighboring Czech Republic. Although
highly acclaimed for its liberal thinking, the Czech Republic’s political actors could not turn a blind
eye toward the threats to the stability of a traditional family that the gender ideology promoted by
the Istanbul Convention. However, according to the law enforcement agencies, greater threat for
the Czech civil society was coming from other rights heavily promoted by the Convention, those
being the rights of immigrants and asylum seekers.*

Romania ratified the Convention in 2016. However, in 2020, a huge debate was raised after
the Romania’s parliament voted for the amendment to the already adopted sexual education act,
which mandated schools to “systematically roll out...at least once every semester, educational
programmes for life, including sexual education for children, in order to prevent the contraction
of sexually transmitted diseases and pregnancy in minors” The amended law no longer refers to

“sexual education” and instead speaks of the introduction into schools of “education for life, includ-
ing health education, in order to prevent the contraction of sexually transmitted diseases and
pregnancy in minors”. These sudden changes to the previous act were the result of the influence of
the Orthodox Church to which more than 80 percent of Romanians belong. It was justified as “an
attack on the innocence of children”*! In addition, a special act was passed defining gender ideology
and banning separation of gender from biological sex. Since president Klaus Iohannis refused to
promulgate it, the act ended before the Constitutional court, and was eventually rebutted. Instead,
in 2022, a new act was proposed that would limit sex education in schools, and prevent “assault of
gender ideology” by accepting sex given at birth as the only identity determinant. This legislative
initiative is meant to protect the child against dissemination by any means of content regarding
deviation from established sex at birth, or popularization of sex change, or homosexuality.*?

Romania’s standpoint on the subject matter of gender identity is also revealed through the
Coman and Others against Romania case®® related to recognition of homosexual marriages con-
cluded outside Romania. CJEU passed a ruling in favour of the applicants, requesting Romania
to give the right of residence to same-sex spouses who are not nationals of Romania. That meant
that all 28-member states would have to accept same-sex marriages, regardless of their national
legislation, which prescribed otherwise. Ever since this infamous decision was passed, Romania
has been refusing to enforce it, under various pretexts, buying time to infiltrate into the Romanian
Constitution heterosexual definition of marriage as a union of a man and a woman.* For rea-
sons of clarity, it is interesting to analyse the way Romania bypassed the obligation to enforce the
CJEU decision by very subtle statutory interpretation. Namely, Mr. Coman, Romanian-American

40 Petra Guasti, 2021, “Same Same, but Different: Domestic Conditions of Illiberal Backclash Against Universal Rights
in the Czech Republic and Slovakia”, A. Lorenz and L. H. Anders (eds.), Illiberal Trends and Anti-EU Politics in
East Central Europe, Palgrave Studies in European Union Politics, (New York. Palgrave Macmillan, 2021, https://
doi.org/10.1007/978-3-030-54674-8_8, 179-206
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citizen, married Mr. Hamilton, American citizen, in Belgium in 2010. The couple contacted the
Romanian immigration inspectorate to receive information on the conditions under which Mr.
Hamilton could obtain a residence permit in Romania as the spouse of an EU citizen. According
to Directive 2004/38/EC, third-country nationals who are family members of an EU citizen who
is exercising their right to free movement enjoy a derived right of residence in the host Member
State (article 7(2)). The inspectorate informed the couple that Mr. Hamilton could not claim a right
of residence under Romanian Civil Code, which defines marriage as the union of a man and a
woman (Article 259/1 of the Civil Code) and expressly prohibits same-sex marriage, as well as the
recognition in Romania of same-sex unions contracted abroad (Articles 227/1 and 227/2 of the
Civil Code). Coman, supported by the LGBTI rights organisation Accept, brought an action before
the national court, which referred the matter to the Constitutional Court. The latter decided to stay
the proceedings and refer questions to the CJEU for a preliminary ruling. The Romanian Consti-
tutional Court sought clarification regarding the interpretation of the term “spouse” in Directive
2004/38/EC, and, therefore, the rights that can be claimed by a same-sex spouse of an EU citizen.
In its judgement, the CJEU noted that Directive 2004/38/EC does not apply to the case at hand,
since it only concerns citizens who move to or reside in a Member State other than that of which
they are nationals (Case C-673/16, para. 19 and 20)). Nonetheless, Mr. Coman could derive a right
to free movement and residence, which he can claim also against his own country, by virtue of
Article 21 TFEU (the Treaty on the Functioning of the EU) (para. 23-24). In such a case, Directive
2004/38/EC is applied by analogy, meaning that the conditions under which a right of residence
can be derived must not be stricter than those laid down by said Directive (para. 25). The Court
continued by stating that the rights which EU nationals enjoy in virtue of Article 21 TFEU include
“the right to lead a normal family life, together with their family members” (para. 32). According to
the Court it is also undisputed that during the “genuine residence” of Mr. Coman in Belgium the
couple “created or strengthened a family life” (para. 28). In reference to the question of the Consti-
tutional Court, the CJEU clarified that the term “spouse” used in Directive 2004/38/EC is gender
neutral (para. 35) and applies to any person joined to another person by the bonds of marriage in
accordance with the law of the state where the marriage is concluded (para. 33-34). As a result, “a
Member State cannot rely on its national law as justification for refusing to recognise in its territory
[...] amarriage concluded [...] in another Member State (para. 36). However, the Court stressed
that the marriage in question needs to be recognised “for the sole purpose of granting a derived
right of residence to a third-country national “(para. 36). The Court concluded by considering the
possible justification of such a restriction to the freedom of movement, and affirmed that recog-
nising a same-sex marriage concluded abroad for the sole purpose of granting a derived right of
residence to a third-country national cannot undermine the institution of marriage as defined
in the host Member State (para. 45) and therefore, cannot be justified on the grounds of national
identity or public policy. Furthermore, the Court also observed that any justification of a restriction
of a fundamental freedom shall respect the fundamental rights of EU citizens, including the right
to family life.*” Following the judgment adopted by the CJEU on 5 June 2018, the Constitutional
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Court ruled that the relevant provisions of the Civil Code are constitutional only if interpreted in
the sense that they allow the granting of the right to reside, in accordance with the European Union
law, to spouses of Romanian citizens from same-sex marriages concluded in a Member State of
the EU. Subsequently, the applicants requested the reopening of the main proceedings. By a deci-
sion of 16 September 2019, the Bucharest District Court dismissed the action as time lapsed, on
the grounds that the applicants were at fault for not requesting the reopening of the proceedings
within six months from the date of the Constitutional Court’s decision. By a final decision of the
Bucharest County Court of 26 June 2020, the applicants’ appeal was rejected as unfounded with
final effect. In December 2020, the applicants addressed the ECtHR complaining of a breach of
their right of access to court due to the dismissal of their action on procedural grounds without a
decision on the merits, arguing that the reopening of the proceedings should have been done ex
officio.*® As we speak, the CJEU decision has not been enforced yet. Romania is simply refusing to
act in contradiction to its Civil Code, which not only defines marriage as the union of a man and
a woman, but also stipulates that “marriage between persons of the same sex shall be prohibited”,
and, even more specifically, “marriages between persons of the same sex entered into or contracted
abroad by Romanian citizens or by foreigners shall not be recognised in Romania”*

In 2018, Romania organised a referendum seeking constitutional determination of marriage
as a union of a man and a woman. Namely, the Romanian Constitution defines the family as being
founded on the free-willed marriage “between spouses’, which could also be translated as “between
husbands”since in Romania the same word is used to mean both husband and spouse of indefinite
gender.*® Although, 3 million signatures were collected by the Coalition for Family in late 2015,
which was more than the required minimum of 500.000, the referendum was unsuccessful due to
small turnout (only 21 % of voters took the referendum, out of the required minimum of 30%).*

The case of Turkey is unique in every way. It was the first CE country to sign and ratify the
IC (2012). However, on 20 March 2021, Turkey unilaterally withdrew from it. Initially, as the first
signatory to the Convention, it demonstrated a strong commitment to protect women’s status in
society and fight any violence against women. However, what started as a promotion of women’s
rights, soon turned into an attempt of a group of people to normalise homosexuality, which was
recognised by the Turkish government as incompatible with Turkey’s social and family values.”
By applying article 80 of the Istanbul Convention, Turkey denounced it by a midnight presidential
decree in March 2021. President Erdogan’s discretionary decision drew fierce opposition from wom-
en’s rights defenders and opposition parties, claiming that the withdrawal needed to be approved
by the parliament first. However, article 3 of Presidential Decree no. 9 on which the withdrawal was
based, says that the ratification or termination of international treaties is made by a presidential
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decision, as a type of executive action.” We have seen that Turkey is not the only country that has
developed serious concerns about the Convention, but has gone the furthest in an attempt to pro-
tect its society against the LGBT community imposing their ideas about gender. Turkey remains
committed to the protection of women against violence without compromising the constitutional
definition of marriage, family and motherhood.”

This comparative analysis represents a recognition of the fact that the Istanbul Conven-
tion and struggle for women’s rights have in a certain way become the victim of overall distrust
developed between the East and the West and of growing polarity in understanding of the signifi-
cance of tradition, religion and future of society. It is evident that the Eastern European countries
have shown and expressed their strong reservations toward the Istanbul Convention, in general,
and the concept of gender, in particular. The (non)constitutionality of gender-based identity is a
challenge that will trouble the conservative countries to the point of its denunciation (e.g. Turkey).

5. CONCLUSION

Summarising the explorative critical study of the Istanbul Convention, a series of legal
dilemmas have been revealed that put into question the justification of its ratification and incor-
poration into the Republic of Srpska legal system. The primary dilemma is a true purpose of the
Istanbul Convention. By taking advantage of a noble purpose, such as protection of women against
violence and inequality, the IC has discretely introduced a new ideology of gender unknown and
uncharacteristic to a greater majority of the world, including the Republic of Srpska (BiH). By
insisting on breaking stereotypes and traditional conceptions of family, marriage, motherhood
and parenthood through changing educational programmes, the gender-based ideology of the IC
has seriously interfered with the guaranteed rights of parents to educate their children in compli-
ance with their religious, philosophical and pedagogical beliefs.

By introducing an unclear, vague and non-legal concept of gender into national legislation,
the Istanbul Convention does not prevent, but promote legal uncertainty. A single international
document cannot eradicate violence against women and family. The latest recordings of cases of
violence against women in countries that ratified the IC, verify the rise, and not decline of violence.

Introducing gender into the legal system of the Republic of Srpska shall not exterminate
violence against women, not shall reduce it. What needs to be done is continuous promotion of
equality between a man and a woman in all spheres of life, knowing that equality in rights derives
from human dignity, followed by the respect of differences between sexes.

Gender as a determinant of violence, as promoted by the IC, is an unfounded thesis that can-
not be justified in the natural. It is not a non-discrimination ground envisaged by the Republic of
Srpska Constitution and cannot be instantly introduced into the national legislation without rational
argumentation. Enforcing gender argumentation as a dominant perspective of the Convention can

51 “Erdogan insists it’s at his discretion to pull Turkey out of Istanbul Convention”, Bianet, 26 March 2021, https://
bianet.org/haber/erdogan-insists-it-s-at-his-discretion-to-pull-turkey-out-of-istanbul-convention-241444 [accessed
on 16 November 2024];

52 Tugba Bayar, “Turkey’s withdrawal from Istanbul Convention: international human rights regime vis-a-vis authori-
tarian survival”, Turkish Studies, 25(1), 2023, 22-42;
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only provoke further discord among peoples, cultures, nations, and the ultimate idea of human-
ism and reason. There are growing voices against the Convention echoing from the East (Poland,
Hungary, Bulgaria, the Czech Republic, Slovakia, Romania, and Turkey). United, they promote
non-gender struggle against violence, by introducing better protective mechanisms, education and
change of mindset and overall conduct. The Republic of Srpska has also joined these attempts to
eradicate violence against women and in family, based on equality of sexes.

Instead of giving a priority to scientifically unfounded ideas of gender-based violence, the
interest groups of the Republic of Srpska have launched an initiative to erase the gender prospec-
tive from its legal system. It is a matter of time when this strategy will be adopted at the state level.
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HEBOJBE C “POJOM” Y YCTABY PEITYBJIMKE
CPIICKE (BOCHE U XEPIIETOBVHE)

Jujana 3pauh

Banpeonu npogecop, Ilpasuu daxynmem Ynusepsumema y barwoj /lyyu

Caxxerak: bp3o passujajyhu poonu noxpem, xoju djenyje y Kopucm npomoyije cekcyantux u
penpodykmusHux npasa u cno6oda, y nociedre spujeme cycpehe ce ca senukum nomeuxohama
da sepbanu3yje ce0jy azeHoy me 0a HAYUOHANIHA 3AKOHO0ABCINBA YHANPUjEOU CB0jOM NOTUMUKOM.
Iodpxasajyhu maxas npozpam, Ha kougeperyuju y Ucmanbyny 2011. 2o0une, Casjem Espone
NOHYOUO je HU3 NPenopyKka y Kopucm 3aumume xeHa u nopoouya 00 poOHo 3AcCHOBAH02 HACUTbA
(Mcmanbyncka kousenyuja). 3a nocweduyy, eehuna opycasa unanuya, ykmwyuyjyhu u bocny u
Xepuyezosuny, nomnucana je u pamugurxosana osy Konsenyujy. 00 pamugpuxayuje, bocra u
Xepuezoeuna u wenu enmumemu, ykwy4uyjyhu u Peny6nuxy Cpncky, ynasy cee Hanope He 6u
71U C60j 3aKOHOOABHI aNApam CMjeCrui y pezysiamopHiL 0K6UDP KOjUM 61U UCHYHUIY 3axmjese
Hcmanbyncke konsenyuje. Mehymum, HAKOH 200UHA HeKPUMU4KO2 NPUnAzohasared npasHoz
cucmema npenopykama Konsenyuje, y Penyonuyu Cpnckoj nojasmyjy ce oopehene unmepecte
epyne (yusunna Opywmaea, Heénaduxe opeanusayuje u ejepcke 3ajeOnuye) Koje npenosuajy
cybsep3usHy pooHy udeonozujy y no3aouru 060z mehyHapooroz akma xoju prima facie wmumu
Pyndamenmanta wyocka npasa u 0cHosHe cnooode.

Kbyune pujeun: poo, non, Mcmanbyncka KoHeeHyuja, ycmasHocm, nopoouyd, Majuurcmeo,
podumemcmao.
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EUROPEAN COURT OF HUMAN RIGHTS CASE LAW
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Summary: Health-related data (HRD) are particularly sensitive and demand special protection. In
the European Court of Human Rights’ (the ECtHR) case law, HRD are protected by Article 8, which
proclaims the right to private and family life. Furthermore, the ECtHR underlines that the protec-
tion of personal data has “fundamental importance” for an individual’s enjoyment of the right to
privacy. The sensitivity of HRD is connected with the possibility of revealing an individual’s privacy
and intimate life, which, consequently, could lead to the violation of other rights, e.g., discrimination.
Under the Council of Europe, the only legally binding document related to data protection is Conven-
tion 108, while Recommendation No. R (97) 5 and Recommendation CM/Rec(2019)2 are not legally
binding, but they provide guidelines on regulating HRD issues. All of these documents are germs that
have been developing in the ECtHR's case law.

In order to analyze the ECtHR's case law related to the protection of HRD, this paper aims to elucidate
the meaning of some concepts, such as personal data, health-related (medical) data, the collecting
and processing of data, etc. Also, this paper tends to examine: who can collect HRD, in which way
they can be collected (particularly: is the consent of a data subject necessary), for which purposes,
and how long should they be kept? The ECtHR claims that respecting the confidentiality of HRD is
a “vital principle” not only regarding the patient’s right to privacy but also in order to preserve con-
fidence in medical protection and health services.

Keywords: personal data, health-related data, right to privacy, The European Court of Human
Rights, Convention 108.

1. INTRODUCTION

The protection of personal data is extraordinarily important since their disclosure could
lead to serious breaches of human rights and freedoms. However, the term “personal data” refers
to different types of personal data, and this paper is devoted to the protection of health-related
data (HRD). The importance of this issue lies in the particular sensitivity of HRD, which demands
special protection. In order to provide a proper analysis, it is necessary to solve some conceptual
issues, such as the meaning of the key terms. Hence, the first part of this paper deals with the defi-
nitions of crucial concepts, such as personal data, health-related (medical) data, and the processing

1 Senior assistant, Faculty of Law, University of East Sarajevo ORCID ID: 0009-0001-0844-3450
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of data. The second part of this paper is devoted to the legitimacy of the (health-related) data pro-
cessing i.e., to some crucial principles of data protection, such as the purposes of collecting, the
consent of data subject, data minimization, guarantees against arbitrariness, etc. The third part of
this paper deals with HRD protection regarding Article 8 of the European Convention of Human
Rights (the ECHR), i.e., the ECtHR case law related to HRD protection.

The main hypothesis that will be examined is the following: regardless of their importance,
the HRD are not sufficiently legally protected, but the existing European documents are the germs
developed by the ECtHR's case law. In order to answer the abovementioned issues, we will analyze
relevant international documents as well as the ECtHR case law.

2. CONCEPTUAL QUESTIONS - PERSONAL DATA?

In order to provide a proper analysis of private data protection, it is necessary to define the
main concepts related to this issue. Therefore, the following lines are devoted to the determina-
tion of the conceptual frame.

According to Recommendation No. R (97) 5, the expression “personal data” refers to “any
information relating to an identified or identifiable individual” (hereinafter: data subject).? But,
if the identification of a data subject requires “an unreasonable amount of time and manpower”,
it will not be regarded as identifiable. On the other hand, if personal data have undergone pseud-
onymization but could be attributed to a person by the use of additional information, they present
the personal data, which refers to an identifiable subject.’ If different pieces of information that
are collected together can lead to the identification of a person,* they also present personal data.
Personal data that have been made anonymous to the point where the individual can no longer be
identified are no longer regarded as personal information (the anonymization must be irreversible).’

Among the personal data, health-related data are particularly sensitive since their revealing
could cause encroachment on privacy and intimate life, and, consequently, the revealing of these data
could easily lead to the violation of other human rights, such as discrimination.® Health-related or
medical data are all personal data about the physical or mental health of an individual that reveal
information about his/her past, current, or future health.” In Recommendation CM/Rec(2019)2,
the HRD also refer to the data about health-care services, while Recommendation No. R (97) 5
proclaims that medical data refers to “all personal data concerning the health of an individual” as

2 Inthe decision S. and Marper v. The United Kingdom, the ECtHR claims that fingerprints, DNA profiles, and
cellular samples are personal data since they relate to identified or identifiable individuals (para. 68).

3 See Recital 26 of the Regulation 2016/679 - General Data Protection Regulation (hereinafter: EU GDPR), https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0679.

4 The main data pieces relevant to the identifiable data subject are exempli cause are mentioned in Article 4 of the
EU GDPR.

5 See: https://commission.europa.eu/law/law-topic/data-protection/reform/what-personal-data_en.

6 For example, the data about HIV infection as one type of HRD can “dramatically affect his or her private and fam-
ily life” and social and employment situation, while there is a danger of exposing someone to “opprobrium and the
risk of ostracism”. The more sensitive the nature of personal data (especially HRD) is, the stronger reason must exist
for data processing and more safeguards designed to provide effective protection (para. 96, Z. v. Finland).

7 Compare with the definition from the EU GDPR (Recital 35 and Article 4).
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well as “data which have a clear and close link with health” and “genetic data” According to the
EU GDPR (Recital 35), HRD refers to a number or symbol assigned to a person for identification
for health purposes, information derived from testing or examination, genetic data and biological
samples, information on a disease, disability, disease risk, medical history, clinical treatment, etc.

According to Article 6 of the Convention for the Protection of Individuals with regard to
Automatic Processing of Personal Data (hereinafter: Convention 108)* and Article 9 of the EU GDPR,
the HRD present a special category of data, and we could claim that the general principle of the
European law is that certain categories of personal data demand special protection. It is beyond
doubt that the HRD belong to this category since they are particularly sensitive and could reveal
details about an individual’s privacy, intimate life, etc. Accordingly, the HRD “deserve greater pro-
tection due to the presumption that misuse of this data is likely to have more severe consequences’
for an individual’s fundamental rights”'°

It is common to claim (especially regarding the ECHR) that human rights and freedoms
can be divided into two groups: absolute and relative, depending on whether their limitations are
possible.!! The right to private data is not an absolute right, since the processing of personal data
is sometimes legitimate and lawful. If we know what (health-related) private data are, the fol-
lowing question arises: what is data processing, who is authorized to process personal data, and
under what conditions? According to the Convention 108, data processing refers to operation/s
performed on personal data, e.g., collection, storage, preservation, alteration, retrieval, disclosure,
making available, erasure, destruction, or carrying out of logical/arithmetical operations on such
data (Article 2)."* The authorization and the legitimacy of the data processing will be discussed
in the part devoted to the legitimacy of (medical) data processing.

Whether the right to protection of private data equals the right to privacy? In our opinion,
the answer is negative. For example, we have the right to prohibit journalists from entering our
house to take photos in order to keep our privacy, but there is no personal data here."* Similarly,
when an employer asks a job candidate about family planning, it is the breach of the right to pri-
vacy, but when an employer uses his/her data without consent to check his/her history of medical

8 The Convention 108 “inscribed in international law, and indirectly in the national legal orders” the idea that “data
protection serves privacy” and it contributes to the understanding of this idiom. See Gloria Gonzalez Fuster, Serge
Gutwirth, “Opening up personal data protection: A conceptual controversy”, Computer Law and Security Review,
XXIX, 5 (2013): 535.

9 HRD are “one of the most sensitive type of personal data” and “the impact of a data breach can have enormous
consequences” (Sarita Lindstad, Kaspar Rasager Ludvigsen, “When is the processing of data from medical implants
lawful? The legal grounds for processing health-related personal data from ICT implantable medical devices for treat-
ment purposes under EU data protection law”, Medical Law Review, XXXI, 3 (2023): 318).

10 V. Horden, “Defining and using health data”, https://www.taylorwessing.com/en/global-data-
hub/2022/march---health-data---getting-the-right-balance-between-innovation-and-data-protection/
defining-and-using-health-data.

11 See Aharon Barak, Proportionality: Constitutional Rights and Their Limitations (Cambridge: Cambridge Uni-
vesity Press, 2012): 27-37 and Brano Hadzi Stevi¢, ,,Test proporcionalnosti u doba pandemije: ljudska prava versus javno
zdravlje, Strani pravni Zivot, LXVII, 1 (2023): 24-28.

12 About the requirements for HRD processing in the EU Law, see EU GDPR, Recitals 53-54.

13 Before 2000, it was “relatively common” to claim that the right to privacy evolved and came to include the protec-
tion of personal data. More precisely, the personal data were understood as an “informational dimension of privacy,
concerned with positive control on the use of information”. See Gonzalez Fuster, Gutwirth, “Opening up personal data
protection: A conceptual controversy”, 536.

147



Brano Hadzi Stevi¢

treatments, that is the breach of right to private data protection.'* Consequently, the right to privacy
is broader than the right to personal data protection.'® Also, privacy'® concerns physical persons,
while collective entities do not have the right to privacy.””

The mere storing of someone’s data presents an interference with the right under Article
8 and falls under the scope of data protection, while intervention in private life is not eo ipso a
breach of conventional right since the conclusions about the breach of someone’s right to private
life depend on in concreto circumstances (e.g., certain epidemic measures are not a breach of
conventional right to privacy during a pandemic).'® Under the Council of Europe’s (CoE) legal
framework, there is no right to the protection of personal data as a distinct right, while in the EU
law this right has been acknowledged as a distinct fundamental right in various documents, such
as the Charter of Fundamental Rights of the EU."

Although Article 8 of the ECHR proclaims the right to privacy, under the ECHR, the pri-
vate data is not equal to the right to privacy since the right to data protection is just a part of the
right to privacy (officially: the right to respect for private and family life).*° While privacy refers
to a personal sphere,”' data protection refers to control over or protection of personal informa-
tion.”> We believe that the better solution is to proclaim the right to private data protection as a
distinct right,” but the ECtHR case law de facto solves this issue through a broad interpretation
of Article 8 of the ECHR.*

The ECtHR expanded the scope of the right to respect for private life from Article 8 of
the ECHR through incorporation of data protection aspects (based on the Convention 108) in its

14 Some authors speak about the difference in terms of opacity and transparency, see Serge Gutwirth, Paul De Hert,
“Privacy, data protection and law enforcement. Opacity of the individual and transparency of power”, in Privacy and

the criminal law, eds. Erik Claes, Anthony Duff, Serge Gutwirth (Antwerp-Oxford: Intersentia 2009), 61-104.

15 According to Blume, “the concept or idea of privacy that is fundamental” although “privacy and data protection

for many years have formed some kind of unity” - Peter Blume, “Data Protection and Privacy - Basic Concepts in a

Changing World”, Scandinavian Studies in Law, LV1, (2010): 152, 154.

16 On some aspects of right to private life see M. MageHoB, ,3aimrTura npaBa Ha IPUBATHOCT y pakcu EBporickor

cyna 3a JbyficKa npasa‘, 360pHuk padosa Ilpasroz paxynmema y Hosom Cady, XLVII, 3 (2013): 578-582.

17 See Blume, “Data Protection and Privacy - Basic Concepts in a Changing World”, 152, 155.

18 See also: https://www.coe.int/en/web/freedom-expression/privacy-and-data-protection-explanatory-memo.

19 See Article 8 of the Charter, available at: https://www.europarl.europa.eu/charter/pdf/text_en.pdf. About the

right to personal data protection as a distinct and separated right from the right to privacy, see also Gonzalez Fuster,

Gutwirth, “Opening up personal data protection: A conceptual controversy”, 535-536.

20 Both of these concepts rest on the idea that “a person is more than just an aspect of society and accordingly is some-

thing in his own right”, i.e., people “are entitled to some kind of autonomy”. See “Data Protection and Privacy - Basic

Concepts in a Changing World”, 152.

21 Right to privacy is related to the “personal, intimate sphere of individual’s life” and the “right to be left alone”. See

MrafieHoB, ,3alTiTa IpaBa Ha IPUBATHOCT y IIpaKcu EBporickor cyna 3a py/cka mpasa“, 575-576.

22 See at: https://www.hiig.de/en/why-privacy-%E2%89%A0-data-protection-and-how-they-overlap/. “Data

protection may be translated to information privacy”, while privacy “describes a situation that is related to either the

physical or the psychological environment of an individual person”, and it is concerned with the relationship between

the individual and other people and the state - Blume, “Data Protection and Privacy - Basic Concepts in a Changing

World”, 153.

23 This opinion is not shared by Blume, see “Data Protection and Privacy - Basic Concepts in a Changing World”, 163.

The ECtHR “has never ruled or implied” that a right to personal data protection as such might exist. See Gonzalez

Fuster, Gutwirth, “Opening up personal data protection: A conceptual controversy”, 537.

24 The ECtHR has the willingness “to abandon certain positions from previous judgments if new circumstances demand

it... in order to respond to new challenges”. See MnapeHoB, ,,3amTnra mpaBa Ha IPUBATHOCT y TpaKcy EBporckor cyza

3a JbyAcKa mpasa‘, 592.
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interpretation of this Article. Hence, the data protection in the ECtHR case law is “progressively
augmented and strengthened” through accepting “specific ideas” from Convention 108.7

3. LEGITIMACY OF DATA PROCESSING

Briefly, the legitimacy of data processing is connected with a number of questions, such as
who can process the (health-related) data, for what purpose, whether the data subject gave con-
sent, whether the collected data are relevant for the purpose, whether there are guarantees against
abuse of data, etc. Depending on the answers to these questions, we can claim that data process-
ing is (not) legitimate.

3.1. The basic principles of data processing

It is not questionable whether data collecting is possible,? but when it is lawful and legiti-
mate.” In the ECtHR case law, the data processing is legitimate under conditions from Article 8 of
the ECHR: (1) alignment with the law, (2) necessity in a democratic society,?® and (3) legitimate
goal, i.e., the protection of one of the proclaimed interests: national security, protection of health
or morals, protection of the rights and freedoms of others, public safety or economic well-being,
prevention of disorder or crime. Article 8 proclaims numerus clausus legitimate aims, hence,
analogy is not allowed. Therefore, when the ECtHR determines that the interference into privacy
exists, it will examine whether that interference is in accordance with the above-mentioned three
requirements. Those conditions are “upgraded”by the Convention 108, which prescribes additional
requirements, i.e., principles regarding data (including HRD) processing.

Article 5 of the Convention 108 proclaims necessary principles for the legitimacy of data
processing and the quality of data, such as (1) proportionality and a fair balance between the
legitimate purpose of the processing,” interests and rights and freedoms. Something that is espe-

25 Gonzalez Fuster, Gutwirth, “Opening up personal data protection: A conceptual controversy”, 538.

26 There are two conceptions about the right to protection of personal data. According to the prohibitive conception,
data collecting is in principle prohibited, and only in exceptional cases allowed (e.g. see EU GDPR, Article 9), while

permissive conception rests on the idea that the data collecting is in principle allowed in accordance with proper prin-
ciples. See Gonzalez Fuster, Gutwirth, “Opening up personal data protection: A conceptual controversy”, 532-533.

27 According to the case law of the ECtHR, an interference with the right to respect for private life is possible when-
ever there is processing of any information relating to an identifiable individual; when there is an impairment of one

of the ‘core principles of data protection’, such as, for instance, the requirement that data must not be stored longer
than strictly necessary; when restricting full access to information kept about an individual; or when data is used in

an unforeseen manner — Gonzalez Fuster, Gutwirth, “Opening up personal data protection: A conceptual controversy”,
535-536.

28 The necessity of interference in a democratic society exist when it answers a “pressing social need”, if it is propor-
tional to the legitimate aim and if there exist “relevant and sufficient” reasons adduced by the national authority (para.
101 and 93, S. and Marper v. The United Kingdom).

29 HRD can be extraordinarily important for so called secondary use (e.g., scientific research and quality assessment)

and doubtless, that is a legitimate aim. On the other side, extraordinary importance also belongs to the preservation of
private data. Through the anonymization of HRD “a great portion of identifiable data is removed” and “the data will
not be appropriate for a secondary use”. See Mostafa Langarizadeh, Azam Orooji, Abbas Sheikhtahri, “Effectiveness

149



Brano Hadzi Stevi¢

cially important is the principle that data processing must be carried out (2) on the basis of “the
free, specific, informed* and unambiguous consent of data subject™!
legitimate basis laid down by law”*? Besides, Article 5 of the Convention 108 proclaims that personal
data must be collected (3) lawfully, fairly, and in a transparent manner (4) “for explicit, specified
and legitimate purposes” without being processed “in a way incompatible” with those purposes.
Personal data under processing are only (5) “adequate, relevant and not excessive” regarding pur-
pose, (6) accurate and updated, if necessary, and (7) preserved in a form that permits identification
of the data subject for no longer than necessary for the purposes.*

or in order to achieve “other

3.2. The legitimacy and legality of the HRD processing

According to Article 8 of the ECHR, “everyone has the right to respect for his private and
family life, his home and his correspondence” The concept of “private life” presents “a broad term
not susceptible to exhaustive definition” and it can embrace “multiple aspects of the person’s physi-
cal and social identity” (para. 66, S. and Marper v. The United Kingdom). An interference in this
right is forbidden except when it is (1) in accordance with the law, (2) necessary in a democratic
society and (3) serves a legitimate interest.**

According to the ECtHR, the protection of personal data “is of fundamental importance”
to an individual’s enjoyment of the right to privacy (para. 56, L.H. v. Latvia and para. 95, Z. v.
Finland), and an important element of someone’s private life are information about health (para.
66, S. and Marper v. The United Kingdom). Moreover, HRD are a particularly sensitive type of
personal data, and the ECtHR claims that respecting the confidentiality of HRD is a “vital prin-
ciple” not only regarding the patients’ right to privacy, but also to “preserve confidence in medical

of Anonymization Methods in Preserving Patients’ Privacy: A Systematic Literature Review”, Studies in health tech-
nology and informatics, 248 (2018): 85.
30 About informed consent, see Robert Young, “Informed Consent and Patient Autonomy”, in A Companion to Bio-
ethics, eds. Helga Kuhse, Peter Singer (Chichester: Wiley-Blackwell, 2009), 530-540.
31 About the conditions for valid consent, see Lindstad, Rasager Ludvigsen, “When is the processing of data from
medical implants lawful? The legal grounds for processing health-related personal data from ICT implantable medical
devices for treatment purposes under EU data protection law”, 328-332.
32 Article 9 of the EU GDPR proclaims that the “processing of personal data ... concerning health ...shall be prohib-
ited”. But the exceptions are possible if, among all, (1) the data subject has given explicit consent to the processing of
those personal data for one or more specified purposes; (2) processing is necessary for the purposes of carrying out
the obligations and exercising specific rights of the controller or of the data subject in the field of employment and
social security and social protection law; (3) processing is necessary to protect the vital interests of the data subject or
of another natural person where the data subject is physically or legally incapable of giving consent; etc.).
33 According to some authors, “the substantial components” of the right to protection of the protection of personal
data are the principle of fair processing, purpose specification, legitimate basis, right of access, rectification and the
requirement of independent supervision. See Gonzalez Fuster, Gutwirth, “Opening up personal data protection: A
conceptual controversy”, 533. For example, the ECtHR in Leander v. Sweden points out that independent supervision
exists when the data processing in a police-register control both parliament and independent institutions. The ECtHR
especially emphasizes the significance of the participation of parliament members, including the opposition, in that
bodies and their right of veto that prevents further data processing (para. 64-65).
34 In other words, “the interest of data subjects and the community as a whole” regarding the personal data may be
“outweighed by the legitimate interest in the prevention of crimes (para. 104, S. and Marper v. The United Kingdom)
or some other legitimate interest, but a number of conditions must be met.

150



Conference proceedings / Zbornik radova / 36opHux pagosa

protection” and “health services” (para. 56, L. H. v. Latvia).*® Without such protection, people who
need medical assistance “may be deterred from revealing such information of a personal and inti-
mate nature” although this information is “necessary in order to receive appropriate treatment”
In such situations, data subjects can endanger not only their own but also the health of the com-
munity in the case of transmissible diseases. The sensitivity of some HRD can discourage people
from seeking proper diagnosis and treatment (para. 95-96, Z. v. Finland).”

The principles for data processing contained in the ECHR and the Convention 108 are the
germs of HRD protection concretized and “upgraded” through the ECtHR case law.*® Firstly, the
ECtHR states that the mere storing of data about private life presents an interference with the
right under Article 8 (para. 48, Leander v. Sweden and para. 67, S. and Marper v. The United
Kingdom), and it is irrelevant whether these data are subsequently used or not (para. 69, Amman
v. Switzerland).*® But the ECtHR has due regard to the specific context in which these data are
recorded, retained, the nature of records, the way in which they are used and processed, results
that may be obtained (para. 67, S. and Marper v. The United Kingdom).

Regarding legitimate goals, the ECtHR claims that it is relevant whether authorities, at the
time when the contested measures were taken, sought to achieve a legitimate goal (para. 75, Z. v.
Finland). For example, the fight against crime (especially organized crime and terrorism), which

“depends to a great extent on the use of modern scientific techniques of investigation and identi-
fication” (para. 105, S. and Marper v. The United Kingdom), undoubtedly presents a legitimate
purpose for data processing during investigation or criminal procedure; however, it is the quality
of processing that matters. As the ECtHR states, some actions of the authorities (in concreto the
extension of the DNA database) contributed to the detection and prevention of crimes, but it is
necessary to examine whether “a fair balance” between public and private interests exists (para.
117-118 of S. and Marper v. The United Kingdom).*® For example,in M.S. v. Sweden, the ECtHR
decided that such a balance exists because the data processing for determining whether the appli-
cant met the conditions for compensation for industrial injury presented a legitimate aim since

“the data was potentially decisive for the allocation of public funds” (para. 38).

In abstracto, the significant problem with HRD processing lies in the quality of the national
HRD collecting provisions and the deficiency of adequate legal protection against arbitrariness. The

35 Some authors claim that “the justification for overriding medical confidentiality seems morally overwhelming” in
some cases. See Raanan Gillon, Daniel K. Sokol, “Confidentiality”, in A Companion to Bioethics, eds. Helga Kuhse,
Peter Singer, 513-519. (Chichester: Wiley-Blackwell, 2009), 517-518.

36 This, inter alia, shows the importance of electronic health record systems for “secondary use of clinical data” but at
the same time a fertile ground for intrusion into private data and potential abuse. Furthermore, about 59% of patients
believe that this “has increased risk of data loss or privacy breach”. See Langarizadeh, Orooji, Sheikhtahri, “Effective-
ness of Anonymization Methods in Preserving Patients’ Privacy: A Systematic Literature Review”, 80.

37 Some authors stress that the use of medical data can bring benefits to an individual, since the more a medical prac-
titioner knows about an individual, the greater the chances are for treatment “in a personalized effective way”. See V.
Horden, “Defining and using health data.

38 See also the Recommendation CM/Rec(2019)2, Chapter II 5.

39 For example, the retention of fingerprints from the authorities may itself give rise to “important private-life con-
cerns”. Therefore, the mere retention and storage of personal data have “a direct impact on the private-life interest of
an individual” - para. 85 and 121 S. and Marper v. The United Kingdom.

40 In the mentioned case, the ECtHR claims that “is stuck by the blanket and indiscriminate nature of the power” of
data retention in England and Wales” since the nature or gravity of the offense is irrelevant, the retention is not time-
limited, there is no possibility for an independent review of the justification for the retention, etc. See para. 119 of S.
and Marper v. The United Kingdom.
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case law of the ECtHR confirms that the precision of relevant provisions is vital for the legitimacy
of data processing.*! For example, the provisions that allow DNA profiles to be collected for “the
prevention or detection of crime’, “the investigation of an offence” or “the conduct of a prosecu-
tion” are “vague and open to abuse” and could lead to the processing of personal data “outside the
immediate context of investigation” (para.87,S. and Marper v. The United Kingdom). Therefore,
it is not enough for the impugned measure to have some ground in domestic law,*? but it needs to
be compatible with the rule of law as an inherent purpose of the ECHR (para. 95, S. and Marper
v. The United Kingdom), i.e., the quality of the law in question is equally important (para. 84.
Hasan and Chaush v. Bulgaria).

Procedural guarantees against arbitrariness or abuse of personal data also present an impor-

tant element for the legitimacy of data processing . According to the ECtHR, the state must provide

“sufficient guarantees against the risk of abuse and arbitrariness” (para. 99, S. and Marper v. the
UK) and ensure that data subjects are informed about HRD processing (para.51, L. H. v. Latvia).*
For example, the applicant in S. and Marper v. The United Kingdom states that the police records
were accessible to both police and 56 non-police bodies (para 87).* The ECtHR accepts this, stress-
ing the importance of “minimum safeguards” related to “duration, storage, usage, access of third
parties, procedure for preserving the integrity and confidentiality of data and procedures for its
destruction” (para. 99, S. and Marper v. The United Kingdom).*

These considerations are especially valid regarding the protection of “special categories of
more sensitive data” from Convention 108 (para. 103, S. and Marper v. The United Kingdom) and
the HRD are exactly this type of data.* Hence, the purpose of HRD processing must be precisely
determined to avoid the breach of conventional principles. Also, the stored data must be relevant
and not excessive regarding purposes for which they are stored (para. 103, S. and Marper v. The
United Kingdom). Article 5 of the EU GDPR proclaims the principle of minimization which states
that personal data shall be “adequate, relevant and limited to what is necessary in relation to the
purposes for which they are processed”

The Recommendation No. R (97) 5 proclaims (lines 10.1-10.3) that in general, the HRD
should be kept “no longer than necessary to achieve purpose” for which they were processed, and

41 About the link between HRD data processing and “a foreseeable application” of the national law, see M.S. v. Swe-
den, para. 31-32.

42 Under the EU GDPR, “the duty to demonstrate a legal ground for processing lies on the data ‘controllers”. See
Lindstad, Rasager Ludvigsen, “When is the processing of data from medical implants lawful? The legal grounds for
processing health-related personal data from ICT implantable medical devices for treatment purposes under EU data
protection law”, 324.

43 The Recommendation No. R (97) 5 proclaims that the data subject needs to be informed about the existence of a
file contacting his/her medical data, the purpose of processing, the subjects to whom the data are or will be collected
and subjects to whom and the purposes for which they may be communicated, the possibility (if any) of refusing the
data processing, its withdrawal and the consequences of it, as well as the identity of the controller and his/her repre-
sentative. The data subject should be informed at the latest at the moment of collection, but when medical data are not
collected from him/her, the notification should be given as soon as possible. About this and relevant exceptions, see
lines 5.1-5.3 of the Recommendation No. R (97) 5.

44 The fact that someone sought treatment at the medical institution does not mean that he/she “would consent to the
data being disclosed” to other (medical) institutions. See M.S. v. Sweden, para. 35.

45 The Recommendation No. R (97) 5 proclaims that the data subject has the right of access and of rectification (line
8.1).

46 The need for safeguards is all the greater where the data are under automatic processing, especially when “such
data are used for police purposes” (para. 103, S. and Marper v. The United Kingdom).
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at the request of a data subject, his or her HRD should be erased, unless they are anonymized or
there is an obligation or legitimate interest (e.g., interest of public health, medical science, historical,
or statistical reasons). This is also an important aspect of the principle of HRD processing minimi-
zation - time minimization. In our opinion, this principle has two aspects: (1) the collected HRD
should refer to a specific period directly connected with the purpose of data processing, and (2)
the HRD should be kept no longer than necessary.

According to Recital 63 of the EU GDPR, a data subject should have the right of access to
personal data that has been collected about her/him, especially data concerning health, such as the
data contained in medical records that include diagnoses, examination results, etc.*” That right of
a data subject especially relates to the right to know the purposes of data processing, the period
for which they are processed, the recipients of data, etc.

In decision S. and Marper v. The United Kingdom the ECtHR states that a data subject’s
“concern about the possible use” of private data retained by the authorities is “legitimate and rel-
evant” in determining whether interference exists (para.71). Hence, the ECtHR considers that the
development in the fields of genetics and informational technology*® presents ground for “legiti-
mate concerns about the conceivable” future use of cellular material.** According to the ECtHR’s
opinion, it is very important whether some data (in concreto fingerprints) contain information
that allows “identification with precision in a wide range of circumstances” and that the reten-
tion of this information without the consent of the data subject “cannot be regarded as neutral or

insignificant” (para. 84, S. and Marper v. The United Kingdom).

An extraordinarily important question is related to the subjects connected with the process-
ing of (health-related) data (alongside the data subject). The Convention 108 (Article 2) makes a
distinction between a controller, processor and recipient.” The controller is the subject who has

“decision-making power with respect to data processing’, the processor is the subject who “processes
personal data on behalf of the controller’, and the recipient is the subject “to whom data are dis-
closed or made available”™" In all these cases, the term “subject” refers to “natural or legal person,
public authority, service, agency or any other body”. For example, data controllers are financial
institutions, universities, hospitals, government agencies that process the data of clients, students,
patients, citizens. An example of a processor is a bookkeeping service hired by an enterprise.*
The Recommendation No. R (97) 5 proclaims that “in principle, medical data should be collected

47 Compare with the Recommendation CM/Rec(2019)2, Chapter II 4.1g, Chapter IT 11-12. The Chapter II proclaims a
number of rights of a data subject that are derived from the right of access. The health professional must ensure “the
effective exercise of such rights as part of their professional ethics”. About the confidentiality as “a central tenet of
medical ethics” that “produces better medical consequences”, see Gillon, Sokol, “Confidentiality”, 513-518.

48 About the connection between technological development and medical data protection see Lindstad, Rasager Lud-
vigsen, “When is the processing of data from medical implants lawful? The legal grounds for processing health-related
personal data from ICT implantable medical devices for treatment purposes under EU data protection law”, 318-339.
49 See also lines 4.7-4.9 of the Recommendation No. R (97) 5.

50 The Recommendation CM/Rec(2019)2 distinct only controller from processor, while recipient is not defined. See
Chapter I3.

51 About these subjects, see Lindstad, Rasager Ludvigsen, “When is the processing of data from medical implants
lawful? The legal grounds for processing health-related personal data from ICT implantable medical devices for treat-
ment purposes under EU data protection law”, 324-325.

52 See “Who is data controller and who is data processor?”, https://www.edpb.europa.eu/sme-data-protection-guide/
faq-frequently-asked-questions/answer/who-data-controller-and-who-data_en.
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and processed only by health-care professionals, or by individuals or bodies working on behalf of
health-care professionals” (line 3.2).>

4. THE PROTECTION OF HRD IN THE
ECTHR CASE LAW - THE CASE STUDY

In the following lines we will analyze one case from the ECtHR case law, in order to show
how this court reasons in determining whether there is a breach of data privacy (i.e., the right
from Article 8 of the ECHR). Since the relevant principles of (health-related) data processing are
established in the Section 3 of this paper, we will analyze the following decision in the light of
these principles.

Facts. The case we will analyze is L.H. v. Latvia from 2014. The applicant is a woman
who gave birth in 1997 by Caesarean section, with her consent. During the surgery, the surgeon
performed surgical contraception, i.e., tubal ligation without the applicant’s consent.* At the end,
this woman filed a lawsuit against the hospital and she was awarded compensation for unlawful
sterilization. But before that verdict, the director of the hospital in which she gave birth wrote to
the Latvian Inspectorate of Quality Control for Medical Care and Fitness for Work (hereinafter:
the Inspectorate) asking for the evaluation of the treatment received by the applicant during child-
birth. The institutional role of the Inspectorate was to inspect and monitor the quality of medical
care in Latvian medical institutions.

During that inquiry, the Inspectorate requested and received medical files from three dif-
ferent medical institutions, containing detailed information about the applicant’s health over that
period. The Inspectorate issued a report concerning the medical treatment given to the applicant
during childbirth in 1997. The report contained medical details about the applicant of a particu-
larly private and sensitive character. It concluded that no laws had been violated, either during the
applicant’s antenatal care or during childbirth.

Problems. The applicant lodged a claim with the Administrative District Court, alleging that
the Inspectorate had initiated the inquiry unlawfully, since in essence its purpose had been to help
the hospital to gather evidence for the impending litigation, which was outside the Inspectorate’s
competence. Hence, the applicant claimed that the hospital and the Inspectorate were collaborat-
ing against her.”® It was also alleged that the Inspectorate had acted unlawfully in requesting and
receiving information about the applicant’s health, as it had violated the applicant’s right to respect

53 According to the Recommendation CM/Rec(2019)2 the HRD should “in principle and as far as possible, be collected
from the data subject” (Chapter II 4.1d).

54 About the question at what time in the process the data subject must give consent, see Lindstad, Rasager Ludvig-
sen, “When is the processing of data from medical implants lawful? The legal grounds for processing health-related
personal data from ICT implantable medical devices for treatment purposes under EU data protection law”, 332.

55 This claim is not nonsensical since the director of the hospital requested the investigation from the Inspectorate
in 2004, i.e., during the civil procedure (ended in 2006) between the applicant and the hospital. See also paras. 14, 37,
and 43 of L.H. v. Latvia. The ECtHR stressed that “none of the legal norms cited by the Government states” provided

“independent expert advice in ongoing litigation is one of the functions” of the Inspectorate (para. 55).
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for her private life. That right had been further violated when the Inspectorate unlawfully trans-
ferred the applicant’s data to the hospital.

Legal aspects. 1t is clear that there has been an interference with the applicant’s right to
respect her private life through the collection of the applicant’s health-related data,* since the mere
storing of the HRD is an interference in private life. But it is important to determine whether the
interference complied with the requirements of Article 8 of the Convention (lawfulness, necessity
and legitimate purpose).

(1) Accordance with the law. The relevant Latvian law was contained in the Medical Treat-
ment Law, the Statute of Inspectorate, and the Personal Data Protection Law. The Data Protection
Law provided that data processing is permitted only when the data subject gives written consent.
Exceptionally, a written consent is not necessary in some situations, inter alia, if data collecting is

“necessary for the purposes of medical treatment” or “the provision or administration of health care
services”.”’ Since data processing is only possible in exceptional cases without the written consent of
the data subject,*® it is crucial that the relevant provisions are precise enough in order to avoid abuse.

But the problem lies in the fact that the relevant Latvian data protection law does not limit
the scope of private data that could be collected by the Inspectorate. The Latvian government stated
that interference in the applicant’s privacy was in accordance with the law since the Inspectorate
was authorized to check the quality of health care in order to eliminate “any irregularities” in the
future (para. 35-36), while the applicant claimed that the data processing was unlawful (para. 40).
The ECtHR concluded that the Inspectorate “was authorised to assess the quality of medical care
provided in medical institutions” both at the request of patients and at the request of medical
institutions themselves (para. 48). But, as we mentioned earlier, the quality of processing matters.
The ECtHR noted that the applicable legal norms described the competences of the Inspectorate

“in a very general fashion” (para. 52) and the Latvian law, as in force at the relevant time, did not
prescribe that the data subject must be informed before the start of data collecting (para. 53).%°

(2) Necessity. The applicant further argued that the interference in the present case were
not necessary in a democratic society. For instance, the hospital could have forwarded the appli-
cant’s data to the Inspectorate without disclosing her name.® Indeed, there are some possibilities
that could prevent the negative consequences of personal data usage. For example, personal data

56 This was not disputable between the applicant, the respondent state, and the ECtHR, see para. 33 of L.H. v. Latvia.
57 About the relationship between data subjects’ consent and medical scientific researches. see Edward Dove, Jiahong

Chen, “Should consent for data processing be privileged in health research? A comparative legal analysis”, Interna-
tional Data Privacy Law, X, 2 (2020): 127-128. Additionally, about the data processing for scientific research purposes

see the Recommendation CM/Rec(2019)2, Chapter V 15.

58 See E. Dove, J. Chen, 120.

59 If health-related data are shared “for purposes of providing and administering health care to an individual, the

data subject shall be informed beforehand”, except if this is impossible due to an emergency or when the data subject

already has the information. See the Recommendation CM/Rec(2019)2, Chapter II 8.1.

60 InZ.v. Finnland the ECtHR concluded that the Finnish court had legal ground to “omit mentioning” the name of
the data subject and since the court failed to do that, the publication of private data is a violation of Article 8 (see para.
113).
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could be de-identified (anonymized), encrypted, or pseudonymized.®' These measures® for data
privacy preservation should be taken whenever there is a risk of revealing others’ private data,
especially HRD.

The ECHR notes that in the present case, the Inspectorate started to collect the applicant’s
medical data in 2004, seven years after her sterilization, and at the time when the applicant was
involved in civil litigation with the hospital.%* Taking into account this seven-year term, the ECtHR
questions whether data collection is necessary for the purposes of medical treatment or the provi-
sion or administration of health care services, as required by the Latvian law (para. 50).

Since data processing is in general prohibited, the ECtHR states that the necessity for data
processing after seven years is questionable, i.e., “such a broad interpretation” might not offer suf-
ficient guarantees against the risk of arbitrariness and abuse (para. 50).% The data processing must
rest on “sufficient guarantees against the risk of abuse and arbitrariness” which implies safeguards
concerning “duration, storage, usage...” (para. 99 of S. and Marper v. The United Kingdom).®
Furthermore, the ECtHR claims that the applicant had never been informed that the Inspector-
ate collected and processed her data and that the hospital was never given any recommendations
about improving its services.’ Also, the fact that the Inspectorate processed the applicant’s HRD
(1) from three different medical institutions and (2) regarding a period spanning seven years —
one year before the sterilization and six years after it (from 1996 to 2003) is problematic ¢’ Hence,
inter alia, the principle of time minimization is breached.

61 Pseudonymization is the process of replacing identifying information with random numbers, codes or fictitious
names, which can be linked back to the original person with additional information (reidentification), whereas ano-
nymization is the irreversible process of rendering personal data non-personal (individuals are no longer identifiable).
But “true anonymisation is hard, especially in the healthcare sector” - Lindstad, Rasager Ludvigsen, “When is the
processing of data from medical implants lawful? The legal grounds for processing health-related personal data from
ICT implantable medical devices for treatment purposes under EU data protection law”, 319.
62 Although anonymization does not “reduce the risk of re-identification to zero” it is useful in “preserving patients’
privacy”. See Langarizadeh, Orooji, Sheikhtahri, “Effectiveness of Anonymization Methods in Preserving Patients’
Privacy: A Systematic Literature Review”, 82-83, 86.
63 Applicants claimed that the retention of the record on those who are acquitted or discharged of crimes “cast sus-
picion” and creates “stigma” on them that they are not “wholly innocent”. But the government answered that stored
records of DNA made it possible for successful prosecution for earlier crimes (paras. 89 and 93, S. and Marper v. The
United Kingdom). In the ECtHR opinion, the perception of applicants that they are not being treated as innocent is
“heightened by the fact that their data are retained indefinitely” and “in the same way” as convicted persons data (para.
122 of S. and Marper v. The United Kingdom).
64 See also the Recommendation CM/Rec(2019)2, Chapter I1 4.1f.
65 The ECtHR in M.S. v. Sweden has a different view. Although the applicant’s HRD from 1981 was relevant and
requested from a state institution, the delivered HRD covered a period up to 1986, but the ECtHR claims that “the
decisive factor in determining the scope of the imparting authority’s duty to provide information is the relevance of
the information rather than the precise wording of the request” (paras. 36-37).
66 On February 19, 2004, the director of the hospital requested an inquiry from the Inspectorate, which started it
on February 20, 2004. The applicant was informed by telephone by the Inspectorate’s staff member about the ongo-
ing inquiry on April 10, 2004, but the applicant did not give her consent for data processing. Hence, the applicant got
information about data processing, but probably the ECtHR does not accept that a phone call is relevant in this sense.
Compare paragraphs 10 and 51 of L.H. v. Latvia. Also, the Recommendation CM/Rec(2019)2 in the Chapter III 12.1
proclaims that the data subject has the right to be familiar with data processing “without excessive delay or expense
and in an intelligible form”.
67 Hence, the argument of the Latvian Government that the Inspectorate “had collected the applicant’s data in order
to establish whether the treatment administered to her June 16, 1997 had complied with the legislation in force at the
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Consequently, the ECtHR concludes that there is no direct link between data processing and
procedures carried out at the hospital where the sterilization was done. In other words, the pur-
pose of data processing was not determined precisely enough in this case. The ECtHR stresses that
the Inspectorate collected applicant’s HRD regardless of whether they were “potentially decisive’,

“relevant” or “of importance’, i.e., medical data were collected indiscriminately (para. 58) without
respecting the principle of minimalization.

The main problem that the ECtHR points out lies in the Latvian data protection law. Not only
that the Latvian law (1) was not sufficiently precisely formulated and does not provide “adequate
legal protection against arbitrariness”, but also the applicable law failed to indicate with sufficient
clarity the scope of discretion®® conferred on competent authorities and the manner of its exercise
(para. 59). Hence, the Latvian authorities failed the proportionality test already at the first step
related to the alignment with the law. Also, the ECtHR properly stressed that it is not legitimate to
collect the HRD several years after the sterilization without precisely determining the criteria for
the relevance of HRD. Taking into consideration these main conclusions of the ECtHR, it is not
surprising that this court concluded that Article 8 was breached and that the violation of the right
to private life (i.e., its aspect regarding the HRD) exists.

5. CONCLUSION

It is undisputable that all of us are exposed to the risk of the breach of our private data on
a daily basis. And that breach could lead to a number of serious consequences, especially regard-
ing the HRD processing. The consequences of revealing someone’s (health-related) data could be
irreversible, like permanent discrimination against people whose HRD were revealed. Although
the national and international documents recognize the importance of the protection of private
data, we are convinced that the protection of HRD should be larger. The very first step is to enact
the proper legal acts, such as (medical) data protection laws. Comparatively, the very exemplary is
the EU GDPR, which sets out a number of principles. Also, the Convention 108, Recommendation
No.R (97) 5, and Recommendation CM/Rec(2019)2 are significant.

In the current regulation, it is usual to proclaim that the HRD are in a so-called special cat-
egory of data and to provide stricter conditions of their processing. This is a good step, but we are
convinced that (1) the right to private data protection should be proclaimed as a separate right in
legal acts, and (2) the special sensitivity of the HRD demands the special regulation on the HRD
processing. The ECtHR, the institution that concretizes and develops the principles of the (health-
related) data protection contained in documents under the CoE has a particularly special role in
the existing and in statu nascendi HRD regulative. On the other hand, the EU GDPR sets high
standards in this area.

material time” is not convincing and does not represent justification for processing the data from 1996 and from the
following years (from 1998 on).

68 The ECtHR states that the margin of appreciation “will tend to be narrower where the right at stake is crucial to
the individual’s effective enjoyment of intimate or key rights” (para. 102, S. and Marper v. The United Kingdom).
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The analyzed decision of the ECtHR as well as the legal viewpoint of this institution con-

tained in other analyzed cases confirm that existing regulative is a germ developed by the ECtHR.
And the decisions and views of the ECtHR, regulative under the CoE and the EU GDPR should be
a pattern and a guideline for national institutions, since the domestic institutions must be the first
line of defense of (health-related) data privacy.

10.
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Bpano Xayu Cmesuh

3AHNITUTA 3JPABCTBEHUX IIOOATAKA Y IIPAKCU
EBPOIICKOTI CYJA 3A JbYICKA ITPABA

bpano Xayu Cresuh®
Ipasnu paxynmem Yuusepsumema y Mcmounom Capajesy

Caxcemax: 30pascmsenuy nodayu (3I1) cy Hapouumo ocemmusy u 3axmesajy noceOHy 3aummumy.
Y npaxcu Esponckoz cyoa 3a yocka npasa (EC/BII), 311 cy sawmuhenu unanom 8 koju npoxnamyje
npaso Ha npusamuu u nopoouuru xusom. limasuwe, EC/DII Haznawiasa 0a 3aummuma nuuHux
nodamaxka uma ,KwyuHy 8axHocm" 3a yxueare npasa na npusamuocm. Ocemmuéocm 311
nosesaua je ¢ moeyhnowhy omkpuearba npUBAMHOCMY U UHMUMHOZ HUB0MA NOjeOUHYA, WIMO
6u, nocneduuHo, mozno 0osecmu 00 Kpuietod Opyeux npaed, Ha npumep, 00 ouckpumurayuje. ¥
oxeupy Casema Eepone, jedunu npasto o6asesyjyhu dokymenm xoju ce 00HOCU HA 3aWMUMY
nodamaxa je Konsenyuja 108, dox Ilpenopyka 6p. R (97) 5 u IIpenopyxa CM/Rec(2019)2 nucy
npasHo obasesyjyhe, anu dajy cmepHuye 3a pezynucaroe numarea y ee3u ca sawmumom 3I1. Ceu
06U 0oKymMeHmuU Cy Kauye Koje ce passujajy y cyocxoj npaxcu EC/DII.

3apad ananusupara cyocke npaxce ECJDII y se3u ca sawmumom 311, 08aj pad cmepa 0a paceemnu
3HAYerbe HeKUX NOjMO8d, K0 MO Cy IUUHY no0ayu, 30pascmesent (MeOUyUHCKY) nodayu, 06paoa
nodamaxa uma. Taxohe, y pady ce ucnumyje: ko moxce npuxynmamu 311, Ha Koju HavuH ce Mozy
npukynmpamu (Hapoumo: 04 1 je HeONX00HA CAZIACHOC IULA 0 YUJUM je no0AyuMa pey), y Koje
cépxe U KOnuKo 0y20 npuxynmwenu nodayu mpeba oa ce yysajy? EC/bII ucmuue 0a je nowimosarse
nosepmwusoctu 311 ,,6umanty nPUHYUN”, He CAMO y C6emTy NPABA NAYUjeHAMA HA NPUBAMHOCH,
sel u y noznedy ouysaroa noseperoa y 30pascimeeny 3aumumy u 30pascmeexe ycruyze.

Kmwyune peuu: nuunu nodayu; 30pascmeenu nodayu; npaso Ha npusammnocm; Eeponcku cyo 3a
mwyocka npasa; Konsenyuja 108.

69 Bumn acucrent, IlpaBunu dakynrer Yausepsurera y Microunom Capajesy ORCID iD: 0009-0001-0844-3450
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OUCHUIVIMHCKA OJTOBOPHOCT TYXM/ITALIA'Y
ITPABOCYJHOM CUCTEMY BOCHE 1 XEPIHETOBIHE

Po6epr llIBpaxa'

IIpasuu paxynmem Ynusepsumema y barwoj /lyyu

Cascemax: Y paoy nped Hama 6uhe 2060pa 0 OUCUUNTUHCKO] 002060PHOCIIU MYHUAAYA Y NPABOCYO-
Hom cucmemy bocte u Xepyezosune. Kopuuimervem npasroe memooa 6uhe ananuzupana 3akoncxka
pjewerva y noenedy OUcyUNIUHCKe 002080pHOCHU Myxcunaya, de lege lata i de lege ferenda. Taxobe,
ananusupahemo 3aKoHcka pjeuierva y noenedy 06e 002060pHOCINU Y 3eMbAMA Pe2UOHA KOje UMAjy
CUMHY uny ucmy npasuy mpaouyujy xao bocna u Xepyezosuna. Kopuuimeroem coyuonouixoz
Memo0a ananusupahemo Ha Koju HAYUH Cy ce 064 Pjeuierbd OCMBAPUA Y CHBAPHOCU, 00HOCHO
MOXEMO 7IU 0amu HO3USUSHY UTIU HE2AMUBHY OUjeHy HOPMU 0 HO3UMUEHO NPABHO] pe2ynamusu
Jucyunauncke 0002080pHocmu myxcunaya. majyhu cee nagedero y 6udy 6uhe usnecenu oopeheru
3aKwy U y noznedy npasHe npupooe OUCYUNTUHCKe 002080PHOCIIU MYHUNAYA Me HPedToKeHa
odpehena pjewierva de lege ferenda.

Kmyune pujeun: Oucyunnuncka 002080pHOCH, NPABHA 002080PHOCH, MYHUNAY, NPABOCYOHU
cucmem bocue u Xepyezosune

1. YBOJI

IlojaM FUCLUIUIMHCKe OFTOBOPHOCTY TYXM/IALlA jecTe MojaM Koju Tpeba MoCMaTpaT y
jeIIHOM IIMPeM KOHTEKCTY OJroBOPHOCTM yommTe. [la 61 ce Ha ITpaBM HAYMHA CXBATH/IA U aHa-
NM3Mpaa CYIITHHA OBOT I10jMa MOpA Ce OffpeMMTH IITa je TO OfTOBOPHOCT yorurte. Vimajyhu To y
B[y MOJKe ce laj/be TOBOPUTY O II0jMY FUCHUIUIMHCKE OTOBOPHOCTY Ca CBUM CBOjUM CIIeIird-
HoctuMa. OBaj pay he ce 6aBNUTH TeMaTUKOM AVCHUIUIMHCKE OATOBOPHOCTH M TO HA HAYMH Ja IIPBO
aHam3upa MehyHapopHe ToOKyMeHTe KOji Cy CTY>KMIM Kao MOJIOra 3@ pery/ucatme OBOT IUTamba
y bocuu u Xepuerosunu. 3atum he ce Heruto Buiite peht 0 HO3UTUBHO-TIPaBHOM OKBUPY JVICLIU-
IUTMHCKE O[TOBOPHOCTY TYXunana y bocun u Xepreropuanu. HemsocrasHo je ;raxobe, pehu Herrro
0 pery/ucamy OBOT INTaba y 3eM/baMa PETMOHA Koje Cy CIM4He ITPpaBHe TpajuLuje i KynType
kao 1 bocHa u Xepuerosuua. OBpje ce pajy o 3eM/baMa Koje ¢y HacTase pacnagom 6usiie COPJ.
Ha xpajy papa 6uhe nsnoxxeHu 3ak/bydiy 10 KOjuX ce JOLIIO IPUIMKOM aHa/IM3e OBOT MUTamba.

Y yBonHOM Aujeny GUTHO je a ce Kax<e Aa je I/laBHA HUT Koja ce IIPOBJIa4y KPO3 LijeIOKy-
IIaH paj Ta Jja je JUCUMIDIMHCKA OiTOBOPHOCT jefiHa IoceOHa BPCTa OATOBOPHOCTH Y IIpaBy 4uje

1 Bumm acucrent, IlpaBuu ¢akynretr YHusepsutera y bamoj Jlyuu, robert.svraka@pf.unibl.org; ORCID:
0009-0008-2652-2866
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TnocTojarbe He 611 CMjento fa ce foBexe y muTatbe. [lopen KpuBIYHe OfTOBOPHOCTH KOja je HajBeha
OATOBOPHOCT y IIPaBHOM IOPETKY, Ipal)aHcKe 0fTOBOPHOCTIL, JYCIUIUIMHCKA OATOBOPHOCT CTOjI
Kkao Tpehu BIJ OATOBOPHOCTY U HaJioBe3yje ce OTHOCHO HafONybyje IPeTXONHe {BUje. AHAJIOTHO
TOMe JUCLUIUIMHCKA OATOBOPHOCT CyAuja Tpebaa 61 ja HajoNybyje IpeocTae JiB1je OAro-
BOPHOCTH TY>KUJIaIla y IpaBocyAHOM cucTeMy bocue u Xeprerosune. IIpummnkom rosopa o oBoj
TeMu Kopuctyhe ce IO3UTHBHO MPABHU METOJ, YIOPEHOPABHY METOJ], UICTOPUjCKU METOJ Te
cotyonomky MeTof. [losutuBHOMpaBHY MeTof he GMTU KOPUIITEH Y CBPXY CasHalba I aHa/u3e
3aKOHCKE peTy/laTuBe MUTamba AUCIUIINHCKE OATOBOPHOCTY Ty)Xu/ana y bocHu u Xepuerosu-
Hu. lakie, mocMatpajyhu oBo murame de lege lata. Ynopegsonpasau Meton he 61Ty xopuiteH
Y CBPXY Ca3Hama KaKBa je perylaTuBa OBOT IUTamba y 3eM/baMa PeriioHa Kako 01 ce Ha IIpaBu
HA4VH MOI7Ia OLljeHNTH 3aKOHCKa pjelera y bocHn n XeprieropuHum.

AHanmu3a IMCHMIIIMHCKE OATOBOPHOCTH TY>Xuana y bocau u Xeprieropuau uma u Teo-
PUjCKY ¥ IPAaKTUYHY BaXXHOCT. [Ipe cBera 3HaYajHO je TeOPUjCKM aHAMM3UPATH OBO MUTAIbE KAKO
6u ce norennujanHo de lege ferenda nckpucranucana noreHnujanto 60spa pjerera off OHUX Koja
TPEHYTHO II0CTOje a Kajia je y MUTaby IPAaKTIYHA BKHOCT OBOT IIMTatba OHA ce oI7iefa y 60/beM
pasyMjeBarby 3aKOHCKUX pjelllelba, OTKIambarby HeloyMUIIa KOja Ce MOTY jaBUTH T€ je[JHOj BPCTH
TyMauera I10jMOBa 1 pjelena Koja ce TUYy 0BOT IINTamba.

2. II0JAM OATOBOPHOCTM Y ITPABY

JIVCIUIIIMHCKA OfiTOBOPHOCT TIPEACTaB/ba jefiaH Off BUIOBA OfiTOBOPHOCTH Y IIPaBHOM
cuctemy. Jla 61cMo 60o/be CXBAaTHINM OCHOBHA 0OM/beXXja AUCIIMIIMHCKE OATOBOPHOCTY MOPAMO
Zia ieMHMIIEMO IITa je TO OFTOBOPHOCT yomuiTe. [IojaM OATOBOPHOCTH je Be3aH 3a CAHKI[Ujy Kao
e/leMeHT paBHe HopMe. CaHKIIMja Kao alTepHATHBHO M CEKYH/IAPHO ITPaBUJIO IOHAIIAba He MOXKe
na 6yne mpuMjereHa 6e3 II0CTojaba OATOBOPHOCTY OYMHYOLA Ae/TUKTA OXHOCHO IpeKpiiaja. Y
OBOM C/Ty4ajy OffOBOPHOCT Ce M0jaBjbyje Kao MpefycIoB 3a MpUMjeHy caHKuuje.> Mu MoxxeMo fa
KacuuKyjeMo OfroBOPHOCT Ha Bullle K/Iacu(UKaLMOHUX IjemiHa. Moru 61cMo fa FOBOpUMO
0 TIOCTOjalby KONEKTMBHE OfIrOBOPHOCTM M IIOCTOjatby MHAMBU/Ya/lHEe OTOBOPHOCTH a Jia IIPH
TOM KOJIEKTVMBHA OfITOBOPHOCT IIPEZICTaB/ba Y HEKY PYKY PEMKT HPOIIIOCTIL. [JaHac y KpMBIYHOM
TpaBy IIpeoBajaBa MHANBUAYATHA ONTOBOPHOCT 3aCHOBAaHA Ha II0CTOjakby KPMBIIiE TOYMHUOLA
IeNKTa OfHOCHO IpeKIIpaja. Tpasky ce mopef MoCTojama actus reus OTHOCHO Ajena 3a Koje ce HeKO
TepeTy 1 CyDjeKTMBHIU OJHOC ITOYMHMOLA IIpeMa Jijeny mens rea. J[laneko je sHavajHUja Hofjena
OATOBOPHOCTY IIpeMa TEXXMHY YUUbeHOT Ipekpiaja. Ty 611cMo 0ArOBOPHOCT MOITIY A TIOAjeNH-
MO Ha IIpe CBeTa KPMBUYHY OATOBOPHOCT KOja IIPe/CTaB/ba HajBUIIM CTEIIEH OfiTOBOPHOCTH THje
MOYMHITIAL, TPIIM HajBuILe edeKTe CaHKIM]je jep oHa moraba HajzaiTiheHuje BpujefHOCTH, 3aTHM
rpahaHCKy OiTOBOPHOCT OFHOCHO OATOBOPHOCT 33 IIPMYMIbeHy MaTepujaIHy 1 HeMaTepujaaHy
IITETY Te Ha KPajy OCTOjarba AUCIUIUIMHCKE OATOBOPHOCTIL.

O mocrojamy ABUje BpCTe OTOBOPHOCTH y IIPaBy MHAMBUJYaIHE U KONTEKTUBHE TOBOPU
u Xanc Kensen. Kensen, fofyiue, mpaBy NOfjjeTy Ha OfTOBOPHOCT 3aCHOBAHY Ha KPUBMIY Y T3B.

2 [Iparan Murposuh, Teopuja dpxase u npasa, locuje, beorpar 2010, 381.
3 Murposuh, 382.
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aTCcOMyTHY OATOBOPHOCT. AKO IIOT/IEaMO Cafip>KMHY OBE [iBe BPCTe Or0BOPHOCTY NpeMa Kenseny
BUJIIMO [}a OHE Ca[p>KUHCKM OfTOBapajy MHAMBUIYa/IHOj M KOJIEKTVBHOj OATOBOPHOCTU paHuje
nomeHyT0j. Hanme, KenseH ofroBopHOCT 3aCHOBaHY Ha KPVBUIIN BUIY Ka0 OCTBApMBalbe Ueana
IpaBjie Koju 00yXBaTa 0CTBapyBambe IeNNKTa 0110 YibembeM 6110 HeunberbeM. Ca ipyre cTpaHe
KenseH nojam arconyTHe OfrOBOPHOCTI Besyje 3a HEMOCTOjabe IICHXOMOIIKe T0Be3aHOCTH u3MeDy
MOYMILEHOT AEMNKTA M OFHOCA OYMHIONA IPEMa [eIMKTY ONHOCHO YMUII/baja MM HexXaTa Ha
meroBoj cTpany. OBakBy oiroBopHocT KenseH Besyje 3a mpuMuTiBHe MpaBHe MopeTke’. JacHo je
7la 0BAKBO ITIE[UIITE O OTOBOPHOCTH je CKOPO I1a MCTOBj€THO Ca II0CMATPaeM OfTOBOPHOCTH
Ko VHAMBUYaTHE M KOTEKTVBHE.

OnroBopHOCT Kao 30MpHM [0jaM Y IIpaBy Koju 00yXBaTa ¥ AUCLUIUINHCKY OATOBOPHOCT
MOXEMO Jla CTaBMMO Y KOHTeKCT ITpaBHe o6aBe3e. [IpaBHa 06aBesa 11 IIPaBHO OB/IAIITERE CY
CacTaBHM [IMjeNOBY IIPABHOT OJHOCA 3ajeiHO TBOopehn dakTiaku myo mpasHor nopetka. OHe cy
TaKohe y KopenaTUBHOj Be3J 11 TAKO TI0Be3aHM JOBOJie 10 TOTa Ia He MOYKEMO JIa TOBOPUMO O IIPaB-
HOj 06aBe3u 63 oCTojara PaBHOT OBJIALITEHha 1 06paTHO®. O TOMe TOBOPH 1 3HAYAjaH IPaBHM
teoperiyap [lon OctuH y cBom gjeny The Province of Jurisprudence Determined. CymtyiHa mero-
BOT Of{HOCa ITpeMa 110jMy 06aBese y [paBy jecTe a OH [ojaM 00aBe3e CTaB/ba Y KOHTEKCT HeroBOT
IJIEAMINTA Ha caM I10jaM IpaBHOT (eHoMeHa. [Jon OcTyH Ipunazga rpyny HO3UTUBHO-IPABHUX
TeopeTuyapa Koji Ha IIpaBo I7efia Kao Ha ,3aIloBjecT cyBepeHa‘. CaMyM THM mpomucyjyhu caHk-
uuje u Besyjyhu caHkuuje 3a noBpeny obapesa 3a [e/MKT, IPABHU MOpPefaK MOXe fa YIMHU [
JbYAY IIOYHY UCIYHaBaTy CBoje 0baBe3e 13 cTpaxa oy caHkuyje.’. OBfje Baky paBHa QuKIMja
KOja je MMaHeHTHa CKOPO CBMM IIpaBHMM IIOpeAIMa ignoratio iuris nocet OfHOCHO Jla HEIIO3HA-
Bame IIpaBa MIKONIL. Y CYIIPOTHOM 61110 611 06eCMUII/BeHO 1 IIOCTOjakbe IIPaBHOT MOPETKa Kao
TakBor. OBO 011 3HAYMTIO la He MOXXeMO Ia FTOBOPUMO O IIOjMY 06aBese ako He YBeleMO I0jaM
OJTOBOPHOCTH jep ce OH AMPEKTHO HafjoBe3yje 3a mojaM o6aBese. OCTHH roBOpH fia je CTpaHKa
obaBesaHa JIa HEWITO YMHM VM He 3aTO LIITO je M3/M0XKeHa 37Ty 1 3aT0 IITO ce Iiamm 31ma’. To 6u
IPAKTUYHO 3HAYMJIO /1A OATOBOPHOCT CTOjM HE CaMO Kao YC/IOB 3a IPMMjeHy CaHKIIMje HEro M Kao
HA4lH Ha Koju he mpaBo #a mpuMopa MpeKpIINoLa IpaBHe 0baBe3e 1a ce MOBIUHYje NPUCUTHIM
IyTeM Ha MCIyIbaBambe obaBese.

CBe rope HaBefieHe BPCTe OJTOBOPHOCTY ¥ KpMBIYHA U rpabaHcKa M AUCHUIIIMHCKA IIpef-
CTaBJbajy NpaBHO ypeheHe BUIOBE OITOBOPHOCTH Iije MIMaMO jacaH MeXaHy3aM IpyMjeHe CaHKIMje
y cry4ajy fa oppebena ocoba mouyHY AEMMKT OFHOCHO IpeKIiaj. borbe pedeHo, HopMe Koje ypebyjy
IOCTYIIKe yTBphMBamba KpuBIYHe, rpahaHcKe 1 AUCHUIIIMHCKE OTOBOPHOCTY CY IIPaBHE HOpMe.
Mo>xeMo Taxobhe 1a roBOPIMO ¥ 0 IIOCTOjarby MOpAIHe OiTOBOPHOCTI TIOpe]] IPaBHE OTOBOPHOCTIL.
To 61 61110 IpOIIVpYBatbe JOMAlIIaja OATOBOPHOCTY KOjIM Ce 0Baj paji Hehe 6aByTy amy Mopa ce
HaIIaCKTH fa II0CTOjI ¥ MOPAjTHA OfTOBOPHOCT KA0 jefiaH Off BUJ0BA OATOBOPHOCTIL JMCTMHKIMja
u3Meby IpaBHe U MOpasTHe OfTOBOPHOCTH JIEXH Y CAMOM OJHOCY M3Mel)y IIpaBHYX 1 MOPaTHUX
HOPMM 1 3aXTjeBa ia IPaBO MOPa [ CAIPXI , MM HUMYM MOPATHOCTH  KaKO TO HABOAY JepuHI®.

OppenuBIIN TEOPUjCKM II0jaM OTOBOPHOCTI KA0 IPEYCIOB 3a IPUMjeHY CaHKLMje U
Kao0 AMPEKTHY HOCTeNUIlY IOCTOjalba IpaBHe 00aBe3e Kao eJleMeHTa IPaBHOT OJHOCA OFHOCHO

Xanc Kensen. Onwma meopuja opscase u npasa, I1® BT, Beorpap 2010, 145-146.
Cuexana Casuh. Teopuja opxase u npasa, Komecrpaduxa, bamwa Jyka 2018, 390-393.
Kensen, 152.

John Austin, The Province of Jurisprudence Determined, London 1832, 444.
Murposuh, 372.
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aKTUBMpAIba OfTOBOPHOCTH Y CTy4ajy Kplilerma paBHe 06aBese MOTPeOHO je HEIlTO fja ce Kaxe
0 MelyHapoHOM OKBMPY Y KOjeM je AUCIUIUIMHCKA OATOBOPHOCT CY/AM]ja, KA BUJI OfrTOBOPHOCTI,
CMjeIlITeHa.

3. MEBYHAPOOHM CTAHTAPON Y IIOIJIEQY
OUCHUIIMHCKE OATOBOPHOCTY TY>KMOIIA

IocToju Benuku 6poj MehyHApORHYX TOKYMeHATa KOjU pery/nily MUTame AUCIIUINH-
CKe OATOBOPHOCTY TYXwana. [Toren Ha cafpXXIHy OBYX JOKyMeHaTa je OXTaH U3 pasjiora LITO
je 3aKoHCKa perynatupa BehyHe 3eMasba, 1a caMuM TUM U bocHe 1 XeplieroBuHe, HacTanma Moy
IMPEKTHUM YTHIIajeM OBUX AOKyMeHaTa. YIIpaBo U3 TOT pasyora He 6ucMo Moriu Aa npebemo Ha
aHa/M3y caMor NojMa NUCLMIIMHCKE OATOBOPHOCTH TY>XKM/IAlia y TPaBOCYAHOM cucTeMy bocHe
1 XepleroByHe YKOINKO He 6MCMO BUJIje/u IITa je TO IOCAYXXIIO Kao y30p 3a CTBapame 6alr
TAKBOT HaYVMHA PEry/icarmba OBOT IINTamba.

Meby Tum goxymeHTIMa, MMajyhu y BULY IPBEHCTBEHO CaM 3HAa4aj THjesa Kojii Ia je JoHMje-
710, McTHYYy ce ,OcHOBHa Hauenma YH-a o HesaBucHocTH TpaBocyba™. OBa Hadena Jajy sHauajHe
IpyHIuIe Koju ypelyjy He camo muTame AUCIUIITMHCKE OATOBOPHOCTH HOCHITAIA TPABOCYAHUX
¢yHKuMja Hero u caM pap uctux. Mamely ocranor oBuM HauenMa je NpOKIaMOBAH NIPYHIINIL
HE3aBJMCHOCTH CYCTBA Kao IpaHe BIIACTY Y A€MOKPATCKO]j APKaBJ a M3 TOT NPMHIINIIA Y 3a1beM
IUjety Havela je pery/IiMCcaHo MOCTyIambe IPIIMKOM Boberba FUCIIMIUIMHCKOT IOCTYIKA IPOTIB
cynmja u Tyxunana. ¥ 17.Tauku ce Kaxke fja Cynyja ¥ TY>XI/IAll MMajy IpaBo Ha ¢ep U IPaBUYHO
cybeme y auctmmmnckoM noctynky. Ha kpajy y Tauku 20 ce roBopy 0 moTpe6 fja ce HOCTYIaK
YUMHU JBOCTENEHNM, OTHOCHO Ia ce OMOTYh11 IIpenCInTIBabe OTyKe TPBOCTEIIeHOT opraHa'.

Jlpyru 3HayajaH JOKYMEHT KOjyi TOBOPY O OBOM IIUTAIY jecTe ,,EBpoIicka KOHBEHIIMja O
JbYICKMM IIpaBuMa‘“!'. Pagu ce o BeoMa 3Ha4ajHOM JOKYMEHTY 3a IIpaBHMU cucTeM bocke 1 Xep-
IIeTOBMHe YOIILITe ¢ 0031IPOM Jia je IOTIMCYBabeM [lejTOHCKOT MUPOBHOT criopasyMa EBporicka
KOHBEHIIMja U /by[ICKMM ITPaBMMa ITOCTajIa CAcCTaBHY 110 MpaBHor cucTeMa bocHe n Xepuerosuse.
KoHBeHIMja HeMa IVPEKTHYX OFpPeNOV KOje PEryIuIIy OBO IUTambe aly OHA OCPEHUM Iy TeM
roBopu 0 6POjHMM CTBApyMMa Koje ce THUy AMCLUIUIMHCKE OJTOBOPHOCTH CyAuja. PeriuMo unaH
6. EBporicke KOHBeHLMj€ O JbY[CKUM IIPaBMMa FOBOPM O TOME J1a CBAKO MMa IIPaBO HA IIPaBUYHY
jaBHY pacIpaBy y pasyMHOM POKY IIP€Jl He3aBUCHVIM I HENPYCTPACHYMM 3aKOHOM YCTaBHOB/LEHNM
cynom'2. 3HavajHa je M IpeCyMIIINja HEBMHOCTH, jef{Ha Off 3HaYajHIX KapaKTepUCTUKA KPUBUIHOT
nocrynka BehyHe apxasa y cBujery. C 0031poM Aa je FUCHMIUIMHCKY IIOCTYIIAK IPOTUB TYXKU-
7Iala sui generis IOCTYIAK ca eleMeHTUMa ¥ KPUBUYHOT U rpabhaHcKor mocTyka, mro hemo

9 YcBojeHa Ha cefiMOM KOHTpecy YjeAubeHIX HallMja ofip)xaHor y Mumany off 26.aBrycra o 6.centeMmbpa 1985 un
norsphennu of crpane leHepaHe CKyIIUTHHE YjeAUbeHX HallMja y IbeHNUM pe3onyuujama 40/32 ox 29.HoBeMOpa
1985. 11 40/146 op; 13.geembpa 1985.ropyse

10 Tauxe 17,18,19 n 20 Pesonynuje Yjenumwenux Hauuja 6p.40/32 op 29.HoBem6pa 1985.rofuue

11 EBpomncka KoHBeHIMja 0 /by/ICKMM IIpaBMMa je loHeceHa y Pumy 4.HoBem6pa 1950.roguHe y3 npunapajyhe mpo-
TOKOJIE KOj} CY je lonyaBany, yKynHo 16 IIporokona. Konsennuja sajesno ca cojum IIpoTokonuma je focTyIHa Ha
cajTy www.conventions.coa.int

12 Ynaw 6. EBporcke KOHBeHIUje O /by/ICKMM IIpaBMMa WWW.conventions.coa.int
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KacHIje [ja BUNMMO, MOTTIM 61CMO [ia 3aK/bY4MMO fa OBe Ofipefbe Koje ce T4y HauyMHa Bobhema
nocrynka npensubexor KonBeHI1joM 611 ce aHATIOTHO OXHOCHIIE 1 HA AUCLUIUTMHCKY TOCTYIIAK
IIPOTUB TY>XWUIaIa.

3Ha4ajHO je IOMEHYTH joll jenaH MehyHapOIHM JOKYMEHT KOjY peTy/IMIIe OBO IUTAbE a
T0 je , YHUBEp3a/IHa CyfMjcKa moBeba“’. OBa MOBesba TOBOPH O OTPAHNYEHOCTH pafbyl Koje ce
MOTY TIpefly3eT! IPOTUB CyfMje a Aa TUMe He Oyfie HapyIleHa He3aBICHOCT CyZiMja Kao OCHOBHY
IPYHINI pajia CyAuja. Pjeleme 3a 4yBarbe He3aBUCHOCT CYACTBA a OIleT oMoryhaBamy Jia ce paf
Cy/iMja oABpPrHE JUCHMIIIMHCKO]j OATOBOPHOCTH jecTe IpeMa oBoj [loBerby poBobere mocTyIka
Of CTpaHe He3aBJCHOT THjella ca IIPeTeXKHOM 3acTyIUbeHomNy cyauja. CI4HO je pjemrebe Kafa
Cy y IUTamby TY>KUOLJL.

4.JIO3NUTNUBHO ITPABHM OKBUP JVICHUIINIMHCKE
OJIOBOPHOCTHU TYKMOIIA Y BUX

Anamusupajyhu MehyHaponHe JOKYMeHTe KOjU pery/uILy 0BO IUTabe MOIIM CMO i BUfY-
MO IIPENopyKe y IOIIefly TPeTUpama MUTarba AUCIUIIMHCKE OfTOBOPHOCTY TyXunana. Cazia je
NOTpe6HO JIa ce HEIITO BHUIIe KaXKe 0 IPOOIeMaTHIV [UCIUIIMHCKE OATOBOPHOCTU TY>KMOLIA ca
aCIeKTa peryaTuBe oBOr uTama y bocuu u Xepuerosunu. IlpuponHo je ga he mpumkom rosopa
0 OBOM IINTaIby JOMVMHUPATY MO3UTBHO-IIPABHM MeTOR MMajyhu y BUAY [ia ce pajyt 0 MaTepuju
Koja je HO3UTUBHO-IpaBHa. [InTame JUCHIUIIHCKE OATOBOPHOCTU TY>Xuoua y bocun un Xepue-
TOBMHIY PETYIICAHO je ofpefdamMa 3akoHa 0 BICOKOM CYLCKOM M TyXunaukoM Bujehy boche u
XepuerosuHe'. OBIM 3aKOHOM YCTaHOB/bEHO je oce6Ho Bujehe cacraBmeno o 15 wiaHoBa y
411jy HAJJIEXXHOCT je CTaB/beHo Ouparbe CyAuja U Ty)Kunala Ha npoctopy bocHe u Xepreropuse
Te BUXO0BO paspelierbe. [loper Tora Bujehe je onpen6ama momenyror 3akona go6mmo MmoryhHoct
7ia BOAM VICUMIUIMHCKY IIOCTYIAK KaKo IPOTUB CYAMja TAKO ¥ IPOTHB TYXKI/IAlid Ha IIPOCTOPY
bocne u Xepuerosuxe.

Bobemwe mucuynmmHCKOr MOCTYIKA IPOTHUB TYXKUOLA JYO je 3aKOHA O BUCOKOM CYLCKOM
u TyXunaykoM Bujehy Boche 1 XeplierosuHe 1 To UCTAKHYTO y OCeGHO TOIMaBbe, OTIAaBbe 6
3akoHa. 3aK0HOM je peaBUbheHO fja NUCHUIUTMHCKY TIOCTYIIAK IPOTUB CyAuje Boau nper [Ipso-
cremeroM 1 Jipyrocrenenom komucujom'. [IpBocTenena koMucuja 6poju 3 4iaHa of KOjux Cy
6ap mBa wiaHa wiaHoBy Bujeha mox JJpyrocTenena koMucnuja rakohe 6poju 3 wiaHa of Kojux
Cy cBa Tpu WiaHa wiaHoBU Bujeha. 3akoHckuM oppendama je nmpensubeno na Behuna wianosa
KOMMCHje y IOCTYIKY IIPOTUB CyAUje MOpajy OMTHU CyAyje a IIpOTUB Ty>Xuowa Tyxuomy. OHo
1ITO je CrelMdIYHO pjellierbe je la mopef mpeABUheHOr APYroCcTeeHOr TOCTYIIKA KOjI Ce BOfM
npeq JlpyrocreneHoM koMmucujom npepasubeHa je MmoryhHocT fa ce mpoTus ofayke Jlpyrocterne-
He KOMICHje YoM anba Bujehy kao ujennuy a gax moctoju MoryhHocT fa ce ymoxu xanba u
Cyny BocHe n XeprieroBuse 1 T0 y CIy4ajy fa je JOLIIO [0 IOTPEIIHe IPUMjeHe 3aKOHA OFHOCHO

13 JloHeceHa o ctpane MebyHaponHor ynpyskea cynuja 17.HoBeM6pa 1999.rofune

14 ,3aKO0H 0 BUCOKOM CyjcKoM 1 TyxunadkoM Bujehy Bocue u Xepuerosune, ,Cnyx6ern rmacauk buX* 6p.25/04,
93/05, 48/07, 15/08.

15 Ynan 60.,cTaB 1. 3aKoHa 0 BUCOKOM CYACKOM 1 Tyxunaukom Bujehy Bocre u Xepuerosue, ,,Crysx6eHn rimacHuK
buX*“ 6p.25/04, 93/05, 48/07, 15/08.
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TIoBpefie MOCTYIKa'®. BupyMo fia je 0BaKBO pjellierbe M3Y3eTHO OTOJHO 33 OKPUBJbEHOT CYAN)Y.
BehyHa nmpaBHMX crcTeMa y CBUjeTy II03Haje KOHTPOMY 3aKOHUTOCTH Y ABOCTENIEHOM HOCTYIIKY
a Kao IITO BUIVIMO KaJl je y NUTalby JUCIUIUIMHCKA OTOBOPHOCT cyfuja y bocan u Xepuerosuumu
npepBubeH je peroBaH TPOCTENEHN MOCTYNAK I1a YaK Y 3aKOHOM IIpefiBUheHNM CTy4ajeBUMa I
4eTBOPOCTENEHN IOCTYAK KOHTPO/IE 3aKOHUTOCTH JOHECEHMX aKaTa.

Y [MCIMINIMHCKOM TIOCTYIIKY HPOTHB CyAMja YOIy TY>KMOLA UMa Ypes AUCIUIIIINHCKOT
TY)XMOLA. 3a [JIABHOT JUCLUIUIMHCKOT TyXxuoua Bujehe nMenyje cynujy wm Tyxmona koju
JCTyHhaBa MUHMMYM YCIIOBa 3a MIMEHOBambe 3a Cyfujy. MaHgaT My Tpaje 4 roguHe ca MoryhHo-
why pens6opa. JMCHMIUIMHCKY IOCTYIIAK [IABHY JUCLMIUIMHCKY TY)KIIAL] MOXKe Ja OKpeHe Ha
ZIBa HauyHa. [IpBM je o mputys>x6aMa ¢ TUM Jia je OH OLTOBOPAH 3a Ba/baHOCT IPUTYXOM a PyTH
HayyH je ex officio opHOCHO 1O CcMy>X6€H0j AYXXHOCTU. Ypeq AUCHUIUIMHCKOT TY>KUola nokpehe
noctymax npef [IpocreneHoM koMucujoM nofHolembeM Tyx6e. Ty>x6a Mopa ja cafipxit HaBOJiHe
IUCHUIITMHCKe MpeKpllaje Te JoKase Koji OTKPeN/bYjy HaBeneHe onTyx6e'. OBje BUAMMO fia
je Y pal BUCHMIUIMHCKOT TY>KMOLA YBefleHa JBOCTPYKA MOIyhHOCT OKpeTama MOCTYIIKA IITO je
CBAKaKo IIPOTPECUBHO Pjellerhe I pjelIerhe Koje Mje Y KOPUCT PacBjeT/baBarby NUCHMIIMHCKAX
npekpmaja. O cBoM pany Ypen JUCHUIUIMHCKOT TY>KMOLIA MOpa fia BOAM YPeNHY eBUAECHLU)Y U
obasjemTasa Bujehe.

3aKOHOM 0 BICOKOM CYZICKOM U TYxunaukoM Bujehy npensubero je fa ce pucuummmacku
TOCTYIAK IPOTUB TYXKMOLIA BOM Ha IIPaBUYaH i TPAaHCIIAPEeHTaH HaunH. TakcaTuBHO cy mpepsube-
Ha TIpaBa Koja TY>KMOLT IMa y OCTYIKY. Ta paBa cy: IpaBo fia Oyzie yIIO3HAT ca HABOAYMMA ONTyKbe
U IIPaBO Jia Ce 0 HaBOJMMA OITY>KOe M3jacHU YCMEHO IV IIUCMEHO, IIPaBO Ha IIPaBIYHY I jaBHY
pacnpaBy Ipefi HENPUCTPACHUM M 3aKOHOM YCTaHOB/bEHOM KOMMUCHjOM, IIPABO Jia He Jiaje Ofro-
BOp Ha IINTama Koja 011 ra MOI/Ia IIOABPTHYTY KPUBIYHOM TObE1Y, IPABO [ OIyKe 6YAy jaBHO
o6jaB/beHe, IPABBO [ YIOXKM JKaI0y Ha II0 era HeTaTUBHY OIIyKy'.

3akoHOM cy mpefBubeHN M TaKCATMBHO HAOPOjaHNU CBU FUCLIUINMHCKY PEKPIIAjI Koje
IOTeHIMjaTHO TYXXMOL| Mo)ke fia mounHu. Tako cy npensubern cnenehn npekpiaju: ogaBambe
T0Bjep/bJBe MH(OpPMaIje CKOITYaHe ca PafioM Y TY)XKIIAIITBY, KOPMUIITebe QYHKIYje TYXKIOLA
3a Ipu6aB/bIbe KOPUCTY, IIPONYIITAbE f1a ce Tpaxky usy3ehe y cydajeBuMa y KOjuMa TY>KIIAL
MOpa OMTH M3Y3eT, HeOlpaBaHO Kalllberbe ¥ CIpoBobhemy pafimy, oMoryhaBame Bplewa GyHu-
KMje TYXXIOLMMA KOjJ TO 3aKOHCKM HUCY Y MoryhHOCTH fla 06aB/bajy, Mjellame Y IOCTyambe
TYXXHMOLIA N CYAKje, IponyluTatme fa ce Bujehy nocrasu nxdopmariuja 3a kojy je Tyxuor 61o
y o6aBesu ia ocTaBy, KoMeHTapucame ofnyka Cyna mmm Tyxumamrsa, Kpieme ofpenou 3akoHa
o BCTC y norneny nupopmanyja o MMOBJMHH TY)XIOLA, YIYLUITalme Y aKTMBHOCTU HECIIOjUBE Ca
IIOCTIOM TY>XIOLA, Kpliere ETidkor Kofiekca Koji MOTY IOBECTH 10 HapyliaBamba yriena mpodecuje,
IOCTYNambe ca IpUCcTpacHoInhy Te IpUXBaTame MOKIOHA KOjU 32 LW UMa JOHOIIeHe ONIyKe
OJHOCHO TIpefy3iMarbe IIN Helpeay3uMarbe Heke pajitbe. [Ioce6HO Cy cTaBoM 2.perynicani auc-
LMIIMHCKY IPEKPIIajit ITAaBHOT TY)XMOLIa a OHM 06yXBaTajy KpIletbe IIPOIICa KOjUM Ce PETy/IHILY
IOC/IOBY PyKoBoDemba, Kplilere IPOIca Y Oy fofije/blBatba pefMeT Y paj, HeOHOLIebe

16 Yman 60.ctaBoBn 5,6,7. 3aKOHa 0 BICOKOM CyACKOM u Tyxunmaukom Bujehy Bocte n Xepuerosute, ,Crnyx6enn
rmacHuk buX“ 6p.25/04, 93/05, 48/07, 15/08.

17 YnaH 64.craBoBu 1,2,3. 3ak0Ha 0 BUCOKOM CYZCKOM U Ty>XunaukoM Bujehy boche u Xepuerosune, ,,Cryx6eHn
rmacHuk buX“ 6p.25/04, 93/05, 48/07, 15/08.

18 Ynman 68.3aKoHa 0 BUCOKOM CyfickoM u Tyxunadkom sujehy Boche n Xepuerosuse, ,, Cnyxb6enn rnacHuk buX“
6p.25/04, 93/05, 48/07, 15/08.
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AUICUTIIMHCKE TIpYjaBe IPOTUB TY)XKMOLA Y TOM TY>KU/IAIITBY KOjUM ITIABHU TY)KIJIal] PYKOBOAY
U pomyiTame fa ce Bujehy gocraBu nndopmarmja kojy je 61o fy>xaH ga foctaBu. .

IucuunmHcke Mjepe Koje cy npensubeHe 3aKoHOM 00yXBaTajy: MICMEHY OLIOMEHY Koja ce
jaBHO He 00jaB/byje, jaBHY OIIOMEHY, CMatbelbe Iate 10 50% Ha epyo Off jefiHe TOfiHe, TPUBpe-
MEHO MM TPajHO yIyhyBame y Zpyro TY>KUIALITBO, IPeMjellITambe ca MjeCTa IIABHOT TY>KMOLja
VIV 3aMjeHJKa Ha MjecTO TYXXIOLIA Te paspellere FY>KHOCTH Tyxuora. [Ipensubena je u antep-
HaTMBHa Mjepa Koja o6yxBara MoryhHoct ga Tyxxmnan 6yme ynyhen y mporpam pexabunurarnuje,
caBjeToBama U CTPYUHOT ycaBpluaBamwa’. Kox opMjepaBama kasHe Y AUCLUIIMHCKOM TIOCTYIIKY
CIMYHO KA0 Y KPMBUYHOM IIOCTYIIKY HAPOYMUTO C€ BOAM PayyHa O TEXXVMHM YIUIHEHOT TPEKpIIaja
Te Jla 1M Ce pajy O PeUAVMBUCTY VM He, CTETIEHY OITOBOPHOCTY OJHOCHO Jla /M je MPEeKPIIaj
TIOYMIbEH Ca YMMILIbAjeM UM HEXaTOM, OKOTTHOCTMMA TI0f] KOjiMa je TIPEKPIIaj oYMIbeH, f0ca-
JallbeM pafy MOYMHMUOLIA Vi IbeTOBOM IIOHAIIAY Te APYTUM PeleBaHTHUM OKOTHOCTMMA?.

OHo 1m0 je crendUIHOCT AUCHUIUIMHCKOT MOCTYIIKA IPOTUB TyXuowa y bocan n Xep-
LIeTOBMHM U LITO OBaj IOCTYIIAK PasiuKyje Off 3eMajba y PErMOHy a MoXkeMo crobopHo pehu u
y €BPOIICKMM OKBMpPUMA jecTe MHCTUTYT CriopasyMa o 3ajefHi4Koj carmacHocty. OBaj Criopas-
yM oMmoryhyje IMCIUITIMHCKOM TY)XIOLY ¥ OKPUB/BEHOM TYXXHOLY fia Ce Harofie OKO IIpU3Hamba
TOYMHEHOT JYCIUIUIMHCKOT TIpeKplllaja Te 0 BUCMHMU M BpCTH KasHe. [loTnmcan cropasym y
nucaHoj GopMI ce [OCTaB/ba MpeAcjenHuKy Bujeha koju xapa ra sanmpumu Mopa fa opopmu
AUCLVIUIMHCKY KOMMCH)Y Koja he ga pasmarpa cappyxaj Cropasyma. Ykonuko komucuja Behuaom
rmacosa npuxsaty CropasyM oHJia ce TMM YMHOM OKOHYaBa IIOCTYIAaK IPOTUB TYXXMOIIA Te ce
aKTMBMpa Ka3Ha npensubhena CropasyMoM a YKOIMKO KomucHja ofbuje fa mpuxsatu Cropasym
OHa TO Mopa y mucaHoj ¢popmu a 0bpasnoxu. Y pyrom cnydajy npensubena je moryhuocr na
JMCHUIIMHECKY TYXXWUIal MoXe ¥ poky of 90 faHa of of6ujama Criopasyma fja HOKpeHe AUCIY-
IIMHCKY [IOCTYTAK Kao Aa fo Criopasyma Huje Hut foiwto®. ViHcTuTyT Criopasyma o 3ajefHIIKOj
CarIacHOCTH je CmidaH HHCTUTYTy Criopasyma o mpy3Hamwy KpUBULIE KOjH je IpefBubeH KpyBuy-
HIM 3aKoHozaBcTBUM Peny6muke Cpricke u BocHe u Xepuerosute a Koju omoryhyje Tyxuory
U OKPYB/bEHOM Y KPMBIYHOM IIOCTYIIKY Ja Ce HArofie 0 YYMIeHOM KPUBUYHOM JijelTy Te Ka3Hu™.
CIu4HO Kao LITO YA MOXe fja npuxBaty uim ofbuje Cropasym o Hpu3Hamby KpUBUIlE HA Taj
Ha4MH NOCTYIIajyhyt y AMCUUIUIMHCKOM NOCTYIKY IIPOTYB TYXNola 1 JUCIMIIIHECKA KOMUCHja
uMa MoryhHoct fa mpyxsaryt wm ofduje CriopasyM o 3ajefHMYKOj CarTacCHOCTI.

«

19 Ynas 57. 3aKOHa 0 BUCOKOM CYACKOM I TyXutadkoM Bujehy Bocre u Xepuerosuse, ,,Cnyx6enn rmacauk buX
6p.25/04, 93/05, 48/07, 15/08.

20 Ynan 58.3aKoHa 0 BUCOKOM CYACKOM 1 TyxunadkoM Bujehy Bocne n Xepuerosuse, ,,Cryx6enn rmacHuk buX“
6p.25/04, 93/05, 48/07, 15/08.

21 Ynan 59. 3aKoHa 0 BICOKOM CY/ACKOM I Tykunadkom sujehy Bocue n Xepuerosuse, ,, Cnyx6enn rnacuuk buX
6p.25/04, 93/05, 48/07, 15/08.

22 YnaH 69. 3aKoHa 0 BICOKOM CyfckoM u TyxunaukoM Bujehy Bocue u Xepuerosuse, ,,Cryx6enn rmacHuk buX®
6p.25/04, 93/05, 48/07, 15/08.

23 Bupjeru wian 231. 3akoHa o KpuBuuHOM noctynky bockxe u Xepuerosune, ,,Cnyx6enn rmacuuk buX“ 6p. 3/03,
26/04, 63/04, 13/05, 46/06, 29/07, 53/07, 58/08, 12/09, 16/09, 53/09, 93/09, 72/13, 65/18.

«
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5. AHATIN3A IVNCOUIUVIMHCKE OJIOBOPHOCTMU
TYXNOLAY 3EM/bAMA PETMOHA

Y mpeTXoHOM MOI/IaB/bY MOITIM CMO Jia BUVIMO Y3 YIOTpeOy IpaBHOT MeTOAa Ha4MH Ha
KOjH je MUTame AUCIUIIMHCKE OATOBOPHOCTY TYXMOIIA PETYNNCAHO Y IPaBHOM cKcTeMy boche
u Xepreropune. Caza heMo ymorpe6om yropefHOIpaBHOT METOlA BUAJETH KAKO je TO NUTambe
TPETUPAHO Y CyCje[HUM 3eM/baMa. Y Ty CBPXY Cy 3a aHa/mu3y usabpaHe 3eMjbe Koje Cy CIMYHe
IpaBHe KyIType 1 Tpapuuyuje kao bocHa u XeplerosnHa u Koje cy 1o ckopo ca bocaom u Xepuie-
TOBMHOM O11/1e 110 MCTe ip>KaBHe 3ajenHuie Jyrocnasuje. Ynopebyjyhu pjeriema koja mocroje y
Bocuy 1 XepueroBuHi ca pjelenuMa 3eMasba y PETMOHY MOXKEMO JOOUTH OJTOBOP O KBAIUTETY
perynanuje oBOT MMTamba y bocHn u XeplieroByHI.

Perry6muka XpBaTcka Kao U3BOp IpaBa y MOITeAY AUCLUILIMHCKE OJTOBOPHOCTHU CyAuUja
¥ TYXXHOL[a TIpUMjetbyje mpuje cBera Yctas Pemy6muke XpBatcke, 3aTM 3aKOH 0 IPXKaBHOM CYAI-
6eHoM Bujehy Te 3akoH o p>kaBHOM ofiBjeTHMIITBY. [[pxkaBHO cynbeHo Bujehe je mpaBocyaHa
MHCTUTYLMja CIMYHa BucokoM cyackoM u ryxunaukoM Bujehy bocue u Xepuerosuse uuju je
IJIaBHM 3aJjaTaK fa 01pa cyauje u Tyxuona kao u Bujehe y bocun n Xepreropunu. Takobe, cmrano
ka0 y bocuu u Xepuerosuuu JJp>xaBHo cynoeHo Bujehe Bogy v JUCHUITIMHCKY TOCTYIIKA IPOTUB
CyAuja u Tyxuona*. Pasmika y ofHOCY Ha JUCHUIUIMHCKY OCTYIIKA IIPOTUB Ty>XMola y bocHu
1 XepIeroBIHI je Ta LITO MOCTYIIaK MOXe fia ToKpeHe ofipebern 6poj Tyxumana (o GpyHKImju)
KOj¥ IIOKpeTambeM IOCTYIIKA II0CTajy CTPaHa y CIopy.

Y Perry6rmuuy Cp6ujn Boberbe fUCHUIUIMHCKOT IOCTYIIKA IIPOTUB CYAMja M TYXKUOLIA Pery-
nmcaHo je 3akoHOM 0 ypeDemy cymoBa u 3aKOHOM 0 jaBHOM TY>KMIAWITBY>. Y OBUM 3aKOHMMA
CTIMYHO Kao y BocHy 1 XeplieroByHY jacHO €y AeUHUCAHY AUCIIMIUIVHCKIY IPEKPIIaju 300T KOjIX
CyAUja ¥ TYXXMOL| MOTY Jia Ofir0Bapa Te IpefBul)eHe caHKIMje 3a MOYNMIbeHe MpeKplaje. Pasnuka
Y OfIHOCY Ha IocTymak y bocuu u Xeprieropunu jecre fa He IOCTOjM paspellerbe TYXIOLA Kao
AUCLVIUIMHCKA CAHKIMja, la ce OCTyIaK nokpehe camo 1o npujasama rpahana a He ex officio Te
714 je LjjelIOKyIIaH OCTYIaK OKapaKTepMCaH Kao XUTaH.

CjeBepHa MaxenoH1ja je IMCIMIUIMHCKY IIOCTYIIAK IIPOTYB CY/iVija U TY>KMOLA PErymicana
3axoHoM o cyzickoM caBjeTy CjeBepHe MaxenmoHuje”’. MakeoHMja CIIMYHO Kao 1 XpBaTCKa OTHOCHO
BocHa n XepIjeros1Ha npumaiajy rpymy eBpoICKIX 3eMalba Koje M360p CyAuja M TY>KIola BpIe
myTeM IoceGHe MHCTUTYLHMje Koje ce y BocHu n XeplierosyHu 30Be B1coko cyzicko 1 TY>XUIaqKo
Bujehe, y XpBarckoj Cyn6eno Bujehe a y CjeBepHoj Makenonuju Cyncku casjet. Cyncku caBjet
kao u Bujehe y bocau 1 XepiieroBunu 41aHoBe AMCHUIUIMHCKE KOMIUCHje OMpa U3 CBOjUX PeLoBa.
[ocrynak je 3akoHOM OKapakTepucaH Kao rpahaHcko-IpaBHM a HOCTOju MOryhHOCT jkanbe Ha
OITyKe NUCLIMIUTMHCKe KoMucuje camoM CaBjeTy, cmuyHo kao y bocuu u Xepuerosunu Bujehy
Kao Lje/IVHNL.

IIpna Iopa je cBoje nmuTame JUCHUIIIMHCKE OATOBOPHOCTH CYAMja U TY>KIOLA pjelnia
3aKOHOM 0 cyjickoM caBjeTy?. CyACKM caBjeT je MHCTUTYILMja MCTOT Ha3yBa a ¥ ICTUX HaJIex-

24 3axoH o fpxaBHOM cyabenoM Bujehy, ,,Haponue Hosure®, 6p. 71-05-03/1-10-2.

25 3aKoH o ypehemy cynoa, ,Crysx6enn rmacuuk PC, 6p. 10/23., 3aK0H 0 jaBHOM TY>KM/TAIITBY, ,C/Iy>KOEHU ITTACHUK
PC*, 6p. 10/23.

26 3aKOH 0 Cy[CKOM caBjety, ,Crnyx6enn rmacauk CjeBepHe Makegonuje, 6p. 102/19.

27 3aKOH 0 Cy[icKoM caBjety, ,Crnyx6enn muct Ipue T'ope®, 6p. 011/15, 028/15, 042/18.
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Hocty kao Cyncku casjet y CjeBepHoj Makenonuju. IToctoju Takobe u 1cTOBjeTHOCT mpoLieaype
y HOITIely WIaHOBA AUCLUINIMHCKE KOMICH]je Te KaI0eHOT IIOCTYIIKA.

6. 3AK/bYYAK

Vmajyhu cBe HaBeeHO y BUAY MOXXEMO J1a 3HECeMO ofipel)eHe 3ak/byuKe /IO KOjUX ce
IOLIIO IPV/IMKOM TEOPETCKE aHAMN3€e MNTamba FUCIUIINHCKE OTOBOPHOCTH TYXXNoLa y bocn
u Xepuerosyau. [Inrame [UCHUITIHCKE OATOBOPHOCTH Ce TIPBEHCTBEHO CTAB/bajI0 ¥ KOHTEKCT
Ipuye 0 He3aBYICHOCTI CYJCKe U Ty)XUIauke Ipodecuje Kao jeTHOM Off TeMe/ba I0CTOjama Cyf-
CTBa y MOJIEPHO]j IeMOKPATCKOj Ap>kaBu. [IpUHIINII He3aBMCHOCTH TY>KM/TALITBA HIje HECTIOjUB ca
AVUCIMIUIMHCKOM ofiroBopHouthy Tyskuoria. HesaBicHOCT TyXuIamTsa ce Tpe6a IIocMaTpaTyt Kao
penaTMBHA He3aBUCHOCT a TO 3HAYM fja JUCHMIUIMHCKA OiTOBOPHOCT TYXMOIa Tpeba y3 KpUBIY-
Hy 1 rpabhaHcKy OIroBopHOCT fia 6yzie jeffHa off 6paHa TexrbaMa TY)KIIAIITBA [ja YIMa allCOMTy THY
HesaBUCcHOCT. Kaga 61 To 6110 C/Ty4aj Ty>XIIalITBa 611 MOCTaIN eKCTpa-IpaBHU (HaKTop, Heka
BPCTa IIpaBHOT JIeBujaTaHa IITO CBaKaKO HIjje IPVMXBAT/bIBO Ca ACIIeKTa MOfiepHe Apxkase. Y bocHn
1 XepIieroBMHM 3aKOHCKA PEry/laTiBa OBOT IINTamba ce MOXKe OKBaMM(UKOBATH Kao M3y3eTHO
TMO3UTHMBHA YaK ¥ IPOTPECBHA Y JO0CTa CBOjUX BufoBa. He camo fja oHa onpaBjjaBa 04eKBamba
Koja Ipousuiase 13 MehyHapofHMX JOKyMeHaTa Hero HeOu 6110 HEOIIPaBjaHO fla Ce 3aKOHCKa
perynatusa bocHe i Xepiieropuse y morieqy AUCHUIIIMHCKE OTOBOPHOCTI TY)KMOLIA OL[jeHN Kao
HajcBeOOYXBaTHMja Y PETMOHY.

PerynaryBa gucnummHcKe OfrOBOPHOCTH TyXuona y bocau u XepueroBuun cagpxu
6pojHa HampefHa pjelemsa. [Ipe cBera MoXXeMo fia TOBOPMMO O BUIIECTEIIEHOCT TOCTYIIKA, KOjI
je TPOCTeTIeH ITa YaK M 4eTBOPOCTEIIEH YKOMMKO Y 003up y3MeMo MoryhHocT ynarama xanbe Cymy
Bocne n XeprerosuHe oy 3aKOHOM IIpefiBUheHNM YCIOBUMA. 3aTUM, Ka0 U3y3€THO HAIPETHO
pjeiere 61 ce Morao okapaktepucaru CriopasyM o 3ajefHuuKoj carnacHocty. OBaj copasym,
II07{ YC/IOBOM fa Ta mpuxBatu Juciuiumacka komucuja Bujeha, omoryhyje snauajuo y6p3aBame
IIOCTYIIKA ¥ €KOHOMIYHO pjellaBame NUCIUIUIMHCKIX IPeKpIlaja TY>KIOLA. Y TIpUIor Te3u fia
j€ 3aKOHCKa pery/naryBa ITamba JUCIUIINHCKE OfTOBOPHOCTY cyAuja y bocHu n Xepuerosunu
VICITyHW/TAa OYeKMBamba Mjie M YMeHNIIA Aa je o cafia BoheHo mpexo 200 AUCHUIUTMHCKUX ITOCTY-
IIaKa IPOTUB Cyauja u Ty>xunana y bocan n Xepuerosunu. Jlakie, jacHo ce BUfiy fia ce OBJije He
panu o packopaky n3Mely HopMaTuBHOT U cTBapHOT. [I03MTUBHA CTpaHa 3aKOHCKe perylaTiBe
y bocuu 1 XeplieroBiHM je 1 YMIbEHNIIA A ce IOCTYIAK MOXe IOKPEHYTH U 10 CTyXXOeHOj TyX-
HoctH ex officio mTo Huje cnyyaj y Cpbuju penmmo.

[IpaBHa mpypoya AMCHUIIMHCKOT OCTYIIKA IPOTHB TY)KMOLIA CAfipXKU efleMeHTe ¥ rpabaH-
CKOT ¥ KPUBIMYHOT TIOCTYIIKa, OFHOCHO MOXeMo pehu fia je xubpugHor xapakrepa. JJok cy Heku
AVCHUIUTMHCKY MOCTYIILY IIPOTUB TY>KMOLA, Ko PeruMo Y MakeJoHUj 1, M3PUINTO OKBA/IUPU-
KOBaHIU Kao rpahancko-npasHy nocrynuy y bocay n XepleroBusi je 3a ca IUTamba Koja HUCY
perymicaHa 3aKOHOM O BUCOKOM CYZICKOM U TY>K1IaukoM Bujehy cyncuamjapHo npensubena
IpuMjeHa 3aKOHa 0 IAPHIYHOM MOCTYIKY. [Jao 611 ce HACTYTUTH [ia je OBLje Y MUTamy KIacuy-
Hu rpabaHcky nocrymak. MehyTum, caMa TepMIHOMOTHja ¥ HOMOTEXHUKA KOPUIITEHA Y 3aKOHY
ymyhyje ja mocTymax Mma jocTa efleMeHaTa KpMBJIYHOT IOCTYIIKA. TAKBY Cy elleMeHTH PELMO TaK-
CaTMBHO HOPMUpambe Koje je CBOjCTBEHO KPUBMYHOM IIOCTYIIKY IZije Braja Haveno nullum crimen
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sine lege, nulla poena sine lege, 3aTum oMjepaBame Ka3He Koje je CKOPO I1a aHAJIOTHO OfjMjepaBamby
Ka3He y KpMBUYHOM IIOCTYIIKY U Ha Kpajy CIlopasyM o 3aje[JHMYKO]j CaIZTacCHOCTY KOjI je IIaH[aH
CriopasyMmy o py3Haby KpMUBHUIIE 13 KPUBUYHOT ITOCTYIIKA. 300T TOTa je OIpaB/JaH 3aK/byyak Aa
je MMCUMIIMHCKY IIOCTYIIAK y KojeM ce yTBphyje AUCIIMIUIMHCKA OfTOBOPHOCT TyXuowa y bocHu
11 XeplieroBMHM XMOPUAHOT KapaKTepa ca eleMeHTHUMA U TpalaHCKOT M KPMBUYHOT OCTYIIKA.
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Summary: In this work we will talk about discipline responsibility of prosecutors in judicial system of
Bosnia and Herzegovina. By using legal method we will analyze legal solutions regarding discipline
responsibility of prosecutors, de lege lata and de lege ferenda. Also, we will analyze some legal solutions
concerning this type of responsibility in the countries of Balkan region who have same or similar legal
tradition like Bosnia and Herzegovina. By using social method there will be analyzed in which way
this solutions were expressed in Bosnia legal reality and what type of evaluation positive or negative
we can give regarding this topic. If we have everything in mind we will present some conclusions
regarding discipline responsibility of prosecutors and suggest some future solutions de lege ferenda.

Keywords: discipline responsibility, legal responsibility, prosecutor, judicial system of Bosnia and
Herzegovina
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I1ZAZOVI REFORME OPSTEG UPRAVNOG
POSTUPKA U BOSNI I HERCEGOVINI

Nevenko Vranjes'
Fakultet politickih nauka Univerzitet u Banoj Luci

Sazetak: U Bosni i Hercegovini postoje Cetiri zakona o opstem upravnom postupku na Cetiri nivoa
upravne viasti. Konkretnije, ovi zakoni u slicnom obliku postoje na nivou drZave, oba entiteta i na
nivou Brcko distrikta Bosne i Hercegovine. Od njihovog prvog donosenja uz manje modifikacije do
danas prosjecno je proteklo vise od dvadeset godina. Imajuci u vidu intenzitet upravne djelatnosti,
reformu javne uprave, reformu upravnih postupaka u regionu, razvoj evropskog upravnog prostora,
razvoje e-uprave i savremene tendencije u javnoj upravi radi se o veoma zastarjelim zakonima u
kojima nalazimo elemente arhaicnosti. Neophodnost reforme ovih zakona nije potrebno posebno
naglasavati. Najzad, sve zemlje Zapadnog Balkana izvrSile su prije vise od deceniju znacajniju refor-
mu njihovih opstih upravnih postupaka. Medutim, u zemlji sloZene ustavne i uprave strukture kakvom
se Bosna i Hercegovina ima smatrati reforma opsteg upravnog postupka predstavlja sloZeno pitanje.

Predmet ovog rada su izazovi reforme opsteg upravnog postupka u Bosni i Hercegovini. Rad polazi
od pretpostavke da je postojeci opsti upravni postupak potrebno reformisati, nadograditi i u njega
unijeti nove institute kako bi on u svemu pratio i doprinio ostvarenju modela dobre javne uprave te
olaksao zadovoljenje potreba gradana ali i poslovne zajednice. Nakon opservacije domaceg opsteg
upravnog postupka, identifikacije spornih instituta, rad daje uporednopravni prikaz i iskustva
reforme opsteg upravnog postupka zemalja u regionu te predlaze buduce reformske zahvate u ovoj
oblasti u Bosni i Hercegovini. U radu Ce se koristiti metoda analize sadrZaja, metoda pravne egzegeze,
aksioloska i uporednopravna metoda.

Kljuéne rijeci: Zakon o opstem upravnom postupku, upravni postupak, reforma opsteg upravnog
postupka i dobra uprava.

1. NASTANAK, POJAM I ZNACAJ UPRAVNOG POSTUPKA

Kodifikacija op$teg upravnog postupka u Evropi veZe se za pocetak XX vijeka. Od evropskih
zemalja prvu kodifukaciju vr$i Austrija 1925. godine, kada je donijela Zakon o op$tem upravnom
postupku i Zakon o administrativnom izvrsenju, a potom su 1928. godine Cehoslovacka i Poljska
donijele uredbe kojima su propisale pravila upravnog postupanja. Kraljevina Jugoslavije donosi

1 Vanredni profesor na Fakultetu politi¢kih nauka, doktor pravnih i politickih nauka, Univerzitet u Banoj Luci i
Ombudsmen za ljudska prava Bosne i Hercegovine, email: nevenko.vranjes@fpn.unibl.org. ORCID No. https://orcid.
0rg/0000-0003-0006-9449.
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ZUP 1930. godine. Znacajno kasnije, nakon Drugog svjetskog rata to ¢ine, Madarska (1957. godine),
Spanija (1958.godine), Svajcarska (1968. godine), Bugarska (1970. godine), Njemacka (1977. godine)

i tako dalje. Valja napomenuti da su SAD kodifikaciju upravnog postupka izvrsile kroz donosenje

zakona 1976. godine dok su pravila upravnog postupka u Francuskoj sadrzana u praksi Drzavnog

savjeta (Conseil d’Etat) kao svojevrsnog Upravnog suda.” Nakon Drugog svjetskog rata, norme

upravnog postupka najprije nalazimo u Ops$tem zakonu o narodnim odborima iz 1952. godine

kao i u normama republickih zakona o Narodnim odborima te poreskim i drugim zakonima. Prvi

kodifikovani poslijeratni zakon tadasnja FNR] donosi 1956. godine pod nazivom Zakon o op$tem

upravnom postupku.’ U cilju uskladivanja sa Ustavom SFR], ovaj zakon je mijenjan i dopunjavan

1965, a zatim i tokom 1977,1978.1 dva puta tokom 1986. godine.* Republika Srpska je nakon dugo-
godi$nje primjene jugoslovenskog ZUP svoj prvi ZUP usvojila tek 2002. godine.’ Federacija BiH je

to uradila znacajno ranije pa je Zakon o upravnom postupku donesen pocetkom 1998. godine,ido

danas je dva puta mijenjan i dopunjavan.® Najzad, ZUP Br¢ko Distrikta donesen je 2000. godine i

od tada je izmijenjen i dopunjen $est puta prije konsolidovane verzije 2011. godine, a nakon toga

jo$ dva puta.” Zajednicko za sve navedene zakone je njihova zastarjelost, arhai¢nost i odsustvo

savremenih instituta upravnog postupka.

Zakon o (op$tem) upravnom postupku, u daljem tekstu - ZUP spada u formalne odnosno
procesne propise bududi da sadrzi skup pravila po kojima se odreduje nadin postupanja i predu-
zimanja radnji od strane ovlagéenih subjekata (organa i organizacija), bilo drzavnih ili nedrzavnih
(s javnim ovla$¢enjima), prilikom primjene materijalno-pravnih propisa na konkretne situacije.
Pravilno provodenje postupka je uslov za pravilnu primjenu materijalnog prava.® Dakle, ZUP
ne propisuje konkretna prava u odredenoj oblasti drustvenih odnosa, kako to ¢ine materijalni
zakoni ve¢ on propisuje obavezna i formalna pravila postupanja organa na putu ostvarivanja
konkretnog prava, koje je ponavljamo, propisano nekim drugim zakonom. Upravni postupka je
zapravao nacin na koji organi uprave obavljaju svoje poslove i upravljaju odgovornostima.® Defi-
nicija upravnog postupka ima koliko i autora koji se upustaju u njegovo teorijsko odredenje. Tako,

“Upravni postupak je sistem pravno uredenih radnji i akata uprave kojima se rje$ava o pojedinac-
nim pravima, obavezama i pravnim interesima pojedinaca i pravnih lica” Konkretnije, “upravni
postupak je postupak dono$enja upravnih akata (rjesenja i zaklju¢aka) u konkretnim upravnim
stvarima””'® Upravni postupak podrazumijeva proceduralna pravila na osnovu kojih se rjesava o

2 Uporediti: Slavoljub Popovi¢ i Milan Petrovi¢, Upravno pravo, opsti deo, novo izmenjeno izdanje (Nis: Sven,
2011), 172-173.

3 Zakon o opStem upravnom postupku, ,,Sluzbeni list FNRJ, br. 52/56.

4 ,,Sluzbeni list SFR], br. 10/1965, 4/1977, 11/1978, 9/1986 i 16/1986.

5 Zakon o opstem upravnom postupku, ,,Sluzbeni glasnik Republike Srpske*, br. 3/2002, 87/2007 - ispr., 50/2010 i
66/2018. Zakon je stupio na snagu 26. marta 2002. godine.

6 Zakon o upravnom postupku, Sluzbene novine Federacije BiH, br. 2/1998, 48/1999 i 61/2022.

7 Zakon o upravnom postupku Brcko distrikta BiH, ,,Sluzbeni glasnik Br¢ko distrikta BiH, br. 48/2011 - preci-
$¢en tekst, 21/2018 i 23/2019.

8 Ivo Borkovi¢, ,,Op¢i upravni postupak i poreznopravna postupovna pravila“, Hrvatska javna uprava, br. 1/1999,
(1999): 43.

9 Barnes, Javier, “Administrative Procedure”, in Peter Cane, and others (eds), The Oxford Handbook of Com-
parative Administrative Law (2020; online edn, Oxford Academic, 15 Dec. 2020), https://doi.org/10.1093/
oxfordhb/9780198799986.013.47, accessed 16 Nov. 2024.

10 Predrag Dimitrijevi¢, Upravno pravo, opsti deo, knjiga druga (Nis: Centar za publikacije Pravnog fakulteta u
Nisu, 2008), 5.
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upravnim stvarima i donose upravni akti odnosno upravni postupak je postupak donosenja rjese-
nja.'! ,,Upravni postupak predstavlja skup pravno uredenih radnji i procesnih odnosa nadleznog

organa, stranke i drugih ucesnika pri utvrdivanju ¢injeni¢ne podloge za primjenjivanje propisa

u konkretnim Zivotnim slu¢ajevima od javnog interesa, u upravnim stvarima. Upravni postupak
sluzi dono$enju upravnih akata (,,rjeSavanje u upravnim starima“), njihovom izvr$enju (,,admini-
strativno izvr$enje®) i upravnopravnoj provjeri njihove pravilnosti (,,pravna sredstva®).' U svom

uzZem pravnom znacenju, upravni postupak predstavlja ,precizno utvrdeni niz radnji podvrgnutih

posebnom pravnom rezimu koje uprava preduzima u neposrednoj primjeni i izvr§avanju zakon-
skih i podzakonskih akata na pojedina¢ne pravne situacije gradana i organizacija, i to sa pozicije

vrSenja drZavne vlasti. Kako jedan od zakonom utvrdenih nadina procesnopravnog postupanja,
upravni postupak predstavlja svojevrstan vid odlucivanja o pravima, obavezama i pravnim intere-
sima pojedinaca, pravnih lica i drugih subjekata“."* ZUP-ovi se uglavnom ne upustaju u odredenje

upravnog postupka ali u Zakonu o op$tem upravnom postupku vaze¢em u Republici Srbiji ve¢ u

¢lanu 1. nalazimo odredenje da je upravni postupak ,skup pravila koja drzavni organi i organizacije,
organi i organizacije pokrajinske autonomije i organi i organizacije jedinica lokalne samouprave,
ustanove, javna preduzeca, posebni organi preko kojih se ostvaruje regulatorna funkcija i prav-
na i fizicka lica kojima su povjerena javna ovlaséenja primjenjuju kada postupaju u upravnim

stvarima“'* Odredenje upravnog postupka ne nalazimo u ZUP-ovima u BiH.

Znacaj upravnog postupka odnosno normiranja upravnog rada nije potrebno posebno
naglasavati. Najkrace re¢eno, upravni postupak je put ka ostvarivanju valjanosti upravnog rada ali i
vladavine prava i pravne drzave. Upravni postupak podvrgava upravu pravnom reZimu te sprecava
arbitrarnost i samovolju uprave. Na taj nacin se $tite prava i pravni interesi gradana od samovolje
politicke vlasti. Najzad, cilj je obezbijediti jedinstveno i jednako postupanje organa uprave prema
svim subjektima, u¢esnicima upravne djelatnosti i upravnog postupka. Imajuéi u vidu mnogobroj-
nost organa uprave, $irinu upravnih poslova, intenzitet i frekvenciju upravne djelatnosti, upravni
postupak ima za cilj da ,.zavede u velikoj mjeri pravno jedinstvo“ medu ucesnicima.'® U Njema¢-
koj se poseban znacaj pridaje Zakonu o op$tem upravnom postupku. Smjesten izmedu Osnovnog
zakona i specifi¢nih sektorskih upravnih zakona, ZUP funkcionise kao transmisija, koja prenosi
standarde ustavnog prava na svakodnevnu upravnu praksu. ZUP predstavlja stabilizirajui stub
upravnog prava u cjelini. On sistematizuje centralne pravne institucije, tako da se, bez obzira na
to koji specifi¢ni upravni zakon vazi u konkretnom slucaju, koriste isti osnovni obrasci. Ovo uspo-
stavlja transparentnost i predvidljivost. Takode, upravni postupak uti¢e na ostvarivanje ljudskih
prava i odreduje nivo pravne zastite prava gradana. Upravni postupak moze da doprinese ostva-
rivanju odredenih $irih drustvenih vrijednosti kao $to su vladavina prava, zakonitost, suzbijanje
korupcije, podizanje nivoa transparentnosti u javnoj upravi, odgovorna i efikasna javna admini-
stracija itd.' Vazi i obrnuto, upravni postupci kao materijalni dio upravne tehnologije odgovorni

11 Stevan Lili¢, Upravno pravo, Upravno procesno pravo (Beograd: Pravni fakultet i Sluzbeni glasnik, 2009), 282.
12 Zoran Tomi¢, Opste upravno pravo, peto, skraéeno i osavremenjeno izdanje (Beograd: Pravni fakultet i Sluzbeni
glasnik, 2009), 247.

13 Mirjana Radenovi¢, Pravo opsteg upravnog postupka i upravnog spora (Banja Luka: Pravni fakultet, 2016), 27.
14 Cl. 1 Zakona o opstem upravnom postupku, ,,Sluzbeni glasnik Republike Srbije, br. 18/2016, 95/2018 - auten-
ti¢no tumacenje i 2/2023 - odluka US).

15 Ivo Krbek, Zakon o opstem upravnom postupku (Zagreb: Obnova,1931), 10.

16 Uporediti: Jan Zickow, ,,Administrative procedures and processes” in Public Administration in Germany (ed.
Sabine Kuhlmann, Isabella Proeller, Dieter Schimanke, Jan Ziekow), International Institute of Administrative Sciences
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su, u velikoj mjeri, za neefikasnost javne uprave jer stvaraju previse slozeno i previse detaljno
zakonsko uredenje koje imitira formalne i sloZene sudske postupke $to dovodi do povecanja nee-
fikasnosti javne uprave.'”

2. SADASNJE STANJE I REFORMA UPRAVNIH
POSTUPAKA U BOSNI I HERCEGOVINI

Kao $to smo ve¢ naglasili, svi vaze¢i ZUP-ovi u BiH naslanjaju se na tradiciju Austrije u ovoj
oblasti. Pored toga, najve¢i broj ¢lanova vazecih zakona je identi¢an onima iz ZUP-a bivie SFR].
Struktura i sadrzaj zakona ne razlikuje se u bitnome izmedu razli¢itih nivoa.

ZUP-ov ,,defini$u sljedecih 16 do 17 osnovnih nadela: podru¢je primjene ZUP-a na osnovu
kriterijuma funkcije javne uprave; posebni postupci; supsidijarna primjena ZUP-a; nacelo zakoni-
tosti; zastita prava gradana i javnog interesa; nacelo efikasnosti; nac¢elo materijalne istine; nacelo
prava na odgovor; nacelo slobodne ocjene dokaza; nacelo samostalnosti u rje$avanju; pravo Zalbe;
nacelo kona¢nosti i pravosnaznosti akta; na¢elo ekonomi¢nosti postupka; nacelo pomo¢i stranci
i nacelo upotrebe jezika i pisma. Uz to, ZUP BiH predvida nacela pristupa informacijama i zasti-
te podataka (od 2013. godine) i nacelo javnosti. Prethodno predvideni princip transparentnosti
zamijenjen je $irim nacelom pristupa informacijama i zastite podataka zbog tehnickih razloga
baziranih na uvodenju elektronske komunikacije i novog propisa o zastiti podataka.“'® Postojeci
ZUP-ovi ne propisuju e-servise, upravne ugovore, garantne akte, zastitu prava gradana u odnosu
na realne akte, institut prigovora i dr.

U pogledu pravnih lijekova, propisuje se njih sedam. Pored Zalbe kao redovnog pravnog
lijeka postoje i vanredni pravni lijekovi koji se dalje dijele na obnovu postupka, sa jedne strane i
posebne slucajeve ponistavanja, ukidanja i mijenjanja rjeSenja sa druge strane. Oni obuhvataju pet
pravnih lijekova: 1) mijenjanje i ponistavanje rjeSenja u vezi sa upravnim sporom; 2) ponistavanje
i ukidanje rje$enja po pravu nadzora; 3) ukidanje i mijenjanje pravosnaznog rje$enja uz pristanak
ili na zahtjev stranke; 4) vanredno ukidanje rje$enja i 5) oglasavanje rje$enja nistavim. Uz to, ZUP
FBiH i ZOUP RS sadrze dodatni vanredni pravni lijek koji se naziva ,zahtjev za zastitu zakonitosti“
koji je uklonjen iz drugih ZUP-ova u postupku revizije.”

Svjesni ¢injenice da je pitanje upravnog odlucivanja centralno pitanje reforme javne uprave,
vlasti u BiH isti¢u potrebu reforme postojeceg stanja, a u prvoj donesenoj Strategiji reforme javne
uprave od 2016. godine, navedena je potreba reforme upravnog odlu¢ivanja, pojednostavljivanja
upravnih postupaka, uvodenje IT u upravne postupke i dr. Konkretnije, definisane su sljedece
reformske mjere: uspostaviti program za pojednostavljenje upravnih postupaka za sve nivoe vlasti

(ITIAS), (London: Palgrave MacMillan 2021),169-170. https://library.oapen.org/bitstream/id/fecf05b2-1d66-4c70-ae7c-
e7dcac64af99/2021_Book_PublicAdministrationInGermany.pdf, 30.11. 2024.

17 O povezanosti postupanja uprave i vladavine prava, $ire vidjeti: Nevenko Vranje$ i Bojan Vlaski, ,Pravno na dobru
upravu u Bosni i Hercegovini sa osvrtom na ljudska prava“, Politeia, br. 24/2022, (Banja Luka: Fakultet politickih nauka
Univerziteta u Banjoj Luci i Beograd: Institut za politicke studije, 2022), 81-96.

18 Ivan Kopri¢, at. al,, ,Legal Remedies in Administrative Procedures in Western Balkans, Comparative Study*,
(Danilovgrad: Regional School for Public Administration — ReSPA, 2016), 23.

19 Ibid., p.23-24.
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u BiH koji sadrzi zakonodavne, mjere uspostavljanja, I'T mjere, te mjere za jacanje ljudskih kapaci-
teta; unaprijediti postupke shodno modernim evropskim standardima upravnog odlucivanja, kao
$to su: ukljuc¢ivanje minimuma procesnih zahtjeva primjenjivih u praksi u zakone o upravnom
postupku; omogucavanje jace uloge drugostepenih organa u ocjenjivanju ¢injenica prilikom odlu-
¢ivanja o zahtjevu stranke; uvodenje elektronske komunikacije izmedu organa uprave i stranaka;
povecanje pritiska na organe uprave da $to brze donose odluke, $to bi trebalo smanjiti broj slu¢ajeva
»Cutanja uprave; ukidanje ili prilagodavanje sistema vanrednih pravnih lijekova i usaglasavanje
legislative sa standardima u zemljama EU, §to od sudova zahtijeva potpunu reviziju svih slucajeva
ujavnoj upravi; uvodenje registara procedura da bi se u¢inila optimalnom raspodjela odgovornosti
i ovla$cenja za upravno odludivanje i smanjio broj tzv. “posebnih procedura” iz vazeéih propisa i
smanjiti upotrebu ,posebnih postupaka“ u materijalnim zakonima.?® Prema ocjeni, u reformskoj
oblasti Upravni postupci i upravne usluge u prosjeku je realizovano 66% ciljeva od kojih je najveéi
broj ciljeva realizovan u potpunosti ili djelimi¢no kroz izmjene i dopune legislative. Navedenim
izmjenama i dopunama unaprijedene su odredene odredbe zakona ,,poput odredbe o obaveznom
meritornom odlucivanju drugostepenog organa u slucaju izjavljene ponovne zalbe u istom pred-
metu, kao i sankcionisanje prvostepenog organa ukoliko ne postupi po preporuci drugostepenog
organa. Uveden je institut rekonstrukcije spisa, a svaki od ZUP-ova ima odredbe koje obavezuju
drzavne sluzbenike da prilikom rje$avanja predmeta kod utvrdivanja ¢injeni¢nog stanja po sluz-
benoj duznosti pribavljaju podatke o ¢injenicama o kojima se vode sluzbene evidencije kod drugih
organa. ZUP-ovi takoder sadrze odredbe o izjednacavanju elektronskih podnesaka i pismena sa
printanim primjerkom.“*! Zatim, uvedena je moguc¢nost dobijanja izvadaka iz mati¢nih knjiga
izvan mjesne nadleznosti organa, $to i jeste krucijalan ishod ove reforme u odnosu na gradane.
Kroz razlidite projekte izvrSena je obuka velikog broja sluzbenika koji provode upravne postupke.
Strateski okvir za reformu javne uprave 2018-2022, u komponenti odgovornost, u analizi
stanja isti¢e nisku efikasnost upravnog postupka. Shodno navedenom, predvidena je i konkretna
mjera br. 3 Unapredenje upravnopravnog okvira, a koja se ti¢e unapredenja upravnopravnog okvira
kojim je uredena interakcija pruzalaca i korisnika usluga. Ova mjera treba da uspostavi unificirane
registre posebnih procesnih normi i analiza koje ¢e se moci izvesti iz navedenih registara te da iden-
tifikuje koje su posebne procesne odredbe sadrzane u drugim zakonima neopravdane te kao takve
usloZnjavaju upravne postupke i korisnicima usluga namec¢u dodatna administrativna opterecenja
i nepotrebne formalnosti te ih u konacnici treba ukinuti. Kao indikator naveden je procenat redu-
kovanih posebnih procesnih normi koje su se pokazale kao neopravdane u smislu usloznjavanja
sistema upravnog postupanja za krajnje korisnike usluga na svakom upravnom nivou.?? Pripadajuci
Akcioni plan je predvidio osam aktivnosti u cilju realizacije ove mjere. Aktivnosti inter alia, obu-
hvataju utvrdivanje kataloga usluga sa izuzecima od primjene odredaba op$teg upravnog postupka;
utvrdivanje jedinstvene metodologije smanjenja formalnosti i opterecenja; formiranje registara
(kataloga) posebnih upravnih postupaka; proces pojednostavljenja pojedinih upravnih postupaka;
kontinuirano unapredenje ZUP-ova uklju¢ujudi i digitalnu transformaciju; uvodenje IT platfor-
me za pracenje provodenja ZUP-ova i kontinuirane programe obuka za unapredenje ZUP-ova sa

20 ,Strategija reforma javne uprave u Bosni i Hercegovini®, (Sarajevo: Savjet ministara BiH, 2006), 42.

21 ,Analiza provodenja Strategije reforme javne uprave®, (Sarajevo: Kancelarija koordinatora za reformu javne
uprave, 2016), 36.

22 Strateski okvir za reformu javne uprave u Bosni i Hercegovini 2018-2022, (Sarajevo: Savjet ministara, 2018),
53.
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narocitom paznjom na digitalnu transformaciju.”® Ovakvu zamisao nalazimo ambicioznom jako i
dalje mozemo izraziti rezerve da li bi navedeno ispunilo ocekivanja modela dobre uprave buduci
da se ne razmatraju neki klju¢ni instituti poput upravnog ugovora, realnih akata uprave, garantnog
akta i dr. Nadalje, osvrt na realizaciju Akcionog plana za ovu mjeru zabrinjava buduéi da nije izvr-
$eno mjerenje indikatora, ¢ak nije odredena ni njegova pocetna vrijednost. Izvjestaj o realizaciji
Akcionog plana navodi da je Federacija BiH, 2022. godine, usvojila Zakon o izmjenama i dopuna-
ma Zakona o upravnom postupku, kojim se uvodi elektronska komunikacija izmedu stranaka i
organa uprave, ,,$to doprinosi transformaciji javne uprave orijentisane ka korisnicima, unaprede-
nju poslovnih procesa u upravnom postupanju, smanjujuci administrativno opterecenje, vrijeme
i cijenu usluge“* Nadalje, Republika Srpska je kroz izmjene i dopune Zakona i op$tem upravnom
postupku ,unaprijedila postojece upravno postupanje i omogucila stvaranje kompatibilnog, konzi-
stentnog i sigurnog sistema koji treba da osigura potpuniju zastitu prava svih fizickih i pravnih lica
kao stranaka u upravnom postupku, uz uspostavljanje maksimalne brzine ,reagovanja“, ekonomi¢-
nost i efikasnost“* Takode, u kontekstu reforme javne uprave, detaljnije je regulisana elektronska
komunikacija organa i stranaka, donosenje i dostavljanje rjeSenja elektronskim putem, precizirani
odredeni rokovi. Izmjenama i dopunama predmetnog zakona pojednostavljene su procedure, uvode-
njem jedinstvenog upravnog mjesta i uvodenjem prava na odricanje od Zalbe, §to uti¢e na skracenje
trajanja postupka i brze sprovodenje rjesenja, u okviru posebnih upravnih postupaka. Uvedeni su i
rokovi za postupanje organa koji se odnose na utvrdivanje nepotpunosti zahtjeva ili postojanja drugih
formalnih nedostataka, koji sprec¢avaju postupanje po zahtjevu. Time je omoguceno da se stranke
upoznaju sa postupanjem organa i to od trenutka predaje zahtjeva do kona¢ne odluke®?® Najzad
»detaljnije je regulisana elektronska komunikacija organa i stranaka, u cilju brzeg, ekonomicnijeg i
jednostavnijeg vodenja upravnog postupka, a $to je posljedica modernih tendencija javne uprave
u okruZenju i $ire. Stvoreni su uslovi za uvodenje novih sistema elektronske komunikacije izmedu
organa i stranaka, $to ¢ini progresivno djelovanje kao koncept razvoja prema E-upravi, te se ide
u korak sa vremenom i savremenim tehnologijama“* Kada su u pitanju formalnosti u posebnim
upravnim postupcima od ,,ukupno 954 formalnosti, predlozeno je da se ukinu 42 (4,4%) formalno-
sti 1 pojednostave 243 formalnosti (25,47%).“*® Pojednostavljenje procedura obuhvatilo bi aspekt
ekonomicnosti (smanjenje taksi za izdavanje formalnosti) i sloZenosti (pribavljanje dokumenata
po sluzbenoj duznosti kori$¢enjem web servisa, pojednostavljenje forme dokumenata u vidu kopi-
je bez obaveze ovjeravanja, propisivanje i dostupnost obrasca zahtjeva za izdavanje formalnosti).

23 Akcioni plan za Strateski okvir za reformu javne uprave 2018-2021, (Sarajevo: Kancelarija koordinatora za
reformu javne uprave, 2021), 62-63.

24 Izvjestaj 2020-2022 o implementaciji Akcionog plana Strateskog okvira za reformu javne uprave u Bosni i
Hercegovini 2018-2027, (Sarajevo: Kancelarija koordinatora za reformu javne uprave, 2023), 64.

25 Ibid., str. 64.

26 Ibid., str. 65.

27 Ibid., str. 65.

28 1bid., str. 65.
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3. ZAPAZANJA EVROPSKE KOMISIJE

U godi$njim izvjestajima o napretku koje Evropska komisija dostavlja Bosni i Hercegovini

gotovo svake godine, posebno poglavlje odnosi se na reformu javne uprave u svijetlu evropskih
integracija Bosne i Hercegovine. Do sada je Evropska komisija Bosni i Hercegovini dostavila 18 izvje-
$taja. Kada su u pitanju upravni postupci i odgovornost uprave, u zadnjih pet analiziranih izvjestaja,
isticu se gotovo identi¢ni nalazi i zaklju¢ci. U nastavku teksta osvréemo se kratko na konstatacije:

29
30
31
32
33

(...)"Potrebno je uvesti popis administrativnih optereéenja u pruzanju usluga, uz pojed-
nostavljenje procedura i uskladivanje sektorskih zakona sa Zakonom o op$tem upravnom
postupku” (...).%*

(...)”Kako bi se odrzavala korisnicki orjentisana uprava, Bosna i Hercegovina treba pojedno-
staviti i modernizovati upravne postupke za gradane i poslovne subjekte na uskladen nacin
u cijeloj zemlji. Federacija BiH je izmijenila svoj zakon o upravnom postupku u julu 2022.
godine. Republika Srpska je napravila sistem sve na jednom mjestu (a one-stop-shop) za
registraciju poslovnih subjekata, ali ova usluga nije potpuno funkcionalna zbog ka$njenja
u uvodenju e-potpisa i e-placanja’ (...).*

(...) “Kako bi odrzavala korisni¢ki orjentisanu upravu, Bosna i Hercegovina treba da pojed-
nostavi i uskladi postupke registracije poslovnih subjekata i obezbijedi potpuno medusobno
priznavanje izmedu entiteta, uklju¢ujudi i koncesije i izdavanje dozvola. U aprilu 2021. godi-
ne, Br¢ko distrikt je uveo elektronski sistem registara privrednih subjekata. Jednosalterski
sistem za gradane ili privredne subjekte postoji u Republici Srpskoj, a od aprila 2021. godi-
ne i u Br¢ko distriktu. Ukupna percepcija gradana o javnim uslugama je vrlo losa (...)."!
(...) “Pravo gradana na upravni postupak je i dalje nejednako zbog razlika u efikasnosti
sudova u zemlji. Nema efikasnih pravnih lijekova protiv pretjeranog trajanja sudskih postu-
paka. Iako se podnosioci zahtjeva mogu obratiti Ustavnom sudu, ova mjera ne obezbjeduje
ubrzanje procesa koji su u toku. Ne postoji sistemsko prikupljanje podataka o pravu gra-
dana da traZe naknadu $tete zbog nezakonitog postupanja ili propusta javne uprave (...)”*
(...) “Trenutni zakonski okvir na razli¢itim nivoima sadrzi klju¢ne principe dobrog admi-
nistrativnog ponasanja. Potrebno je obezbjediti uskladivanje i izmjene zakona o upravnim
postupcima. Posebne upravne postupke i dalje treba revidirati i ukinuti ili uskladiti sa
zakonom o upravnom postupku na razli¢itim nivoima uprave (...)"*

Tragom navedenog, zaklju¢ujemo, da Evropska komisija insistira na radikalnijoj izmjeni
ZUP-ova kako bi se postiglo pojednostavljenje upravnog postupka i uvodenje novih pro-
cesnih instituta.

Bosnia and Herzegovina Report 2023, (Brussels: European Commission, 2023), 23.
Bosnia and Herzegovina Report 2022, (Brussels: European Commission, 2022),16-17.
Bosnia and Herzegovina Report 2021, (Brussels: European Commission, 2021),15.
Bosnia and Herzegovina Report 2020, (Brussels: European Commission, 2020), 15.
Bosnia and Herzegovina Report 2020, (Brussels: European Commission, 2018), 8.
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Prema izvje$taju SIGMA,* sva Cetiri zakona o opstem upravnom postupku priznaju kon-
vencionalna nacela dobre uprave. Medutim, nema dokaza o bilo kakvom napretku uskladivanje
posebnih zakona sa ZUP-om. Pristupa¢nost administrativnim uslugama je malo pobolj$ana, ali
je je i dalje na niskom nivou. Ne postoji pokusaj poboljsanja pristupacnosti za osobe sa posebnim
potrebama ili dostupnost uslugama bilo digitalno ili preko $altera. Ne postoji sistem za pracenje
ucinka pruZanja usluga u smislu kvaliteta ili pristupa¢nosti. Percipirani kvalitet javnih usluga
od strane i gradana i poslovne zajednice je medu najniZima u regionu. Zadovoljstvo digitalnim
uslugama je daleko najniZa u regionu.* U prilog tvrdnjama SIGMA idu i istrazivanja Balkan Busi-
ness Barometer. Tako, analizirajudi pitanje upotrebe e-governemnet servisa od strane kompanija,
Bosna i Hercegovina biljezi najniZe rezultate narocito u oblasti registracije poslovnih subjekata,
podnosenja zahtjeva za dozvole (licence), podnosenja finansijskih izvjestaja, ekoloskih dozvola, u
¢emu je daleko ispod regionalnog prosjeka.’ Prema istraZivanjima Transparency International
69,7% gradana u Bosni i Hercegovini nema povjerenje u zaposlene u javnoj upravi.’’” Sve navedeno
ukazuje na ne(efikasnost) upravnih postupaka kako opstih tako i posebnih u Bosni i Hercegovini.

4. NAJZNACAJNIJA PITANJA MODERNIZACIJE OPSTEG
UPRAVNOG POSTUPKA U BOSNI I HERCEGOVINI

Najprije, potrebno je promijeniti svrhu upravnog postupka koja treba da se transformi-
$e od ciljne zastite drzave i javnog interesa do zastite prava i interesa gradana. Usaglasavanje sa
pravnom stecevinom Evropske unije i drugim standardima evropskog prava je jedan od klju¢nih
izazova reforme. Upravni postupak treba da dé garanciju principa proporcionalnosti te omoguci
pravo na pristup podacima, predmetima, vebsajtovima i informacijama i zastita li¢nih podataka.

Posebno reformsko podruéje predstavlja odnos izmedu opsteg i posebnih upravnih postu-
paka. Trenutno, ZUP BiH propisuje oko 25 situacija u kojima se opsti procesni zakon primjenjuje

“ukoliko nije drugacije uredeno posebnim zakonima.“ ZUP FBiH takode sadrzi 25 situacija u koji-
ma se predvida poseban postupak. ZOUP RS propisuje oko 15 situacija u kojima se posebnim
zakonom nesto ureduje drugacije nego opstim zakonom i/ili kada se procesni uslovi propisuju
posebnim zakonom, naj¢esée zakonom kojim se ureduje parni¢ni postupak. Najzad, ZUP Br¢ko
Distrikta propisuje 23 situacije u kojima posebni zakoni mogu stvari da ureduju drugacije od
opsteg procesnog zakona.*

Svi ZUP-ovi propisuju samo jedan redovni pravni lijek-zalbu, koju moze uloziti stranka,
drzavni tuzilac, drzavni pravobranilac i drugi organi koji su za to ovla$éeni po zakonu. Uz to, postoji

34 SIGMA (Support for Improvement in Governance and Management) je zajednicka inicijativa OECD (Orga-
nization for Economic Cooperation and Development) i Evropske unije osnovana s ciljem ja¢anja javne uprave i
upravljanja te podr$ku drustveno-ekonomskom razvoju kroz izgradnju kapaciteta javnog sektora.

35 Monitoring Report, The Principles of Public Administration Bosnia and Herzegovina, Executive Summary,
(Paris: SIGMA-OECD, 2022), 8.

36 Usage of e-government services, Balkan Business Barometer 2024. https://www.rcc.int/balkanbarometer/results/1/,
24.11.2024.

37 ,Dali imate povjerenje u rad zaposlenika javne administracije®, https:/ti-bih.org/wp-content/uploads/2023/11/
Naslovna-3.png, 24.11.2024. godine.

38 Ivan Kopri¢, at. al., Legal Remedies in Administrative Procedures in Western Balkans, 27.
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$est (u FBiH, a u RS sedam) vanrednih pravnih lijekova koje moze uloZiti stranka u postupku, ex
officio i/ili drzavni pravobranilac, ombudsman ili drugi zastupnik javnog interesa. Sistem pravnih
lijekova prenesen je gotovo u potpunosti iz sistema bivse Jugoslavije i nije za sada pretrpio zna-
¢ajnije promjene. Generalno gledano, ti lijekovi se razlikuju jedan od drugog samo u smislu koji
je organ ovla$¢en da donese odluku po njima. ZUP FBiH i ZOUP RS i dalje u sebi sadrze vanredni
pravni lijek sa nazivom zahtjev za zastitu zakonitosti, koji vi$e ne postoji u drugim zemljama regi-
ona jer je odbacen zato $to je zastario i rijetko se koristio u praksi. Pravni lijekovi koje izjavljuje
pravobranilac ili ombudsmen ne koriste se u praksi.

U odnosu na Evropsku konvenciju o zastiti ljudskih prava (EKLJP), ZUP treba reformisati u
sljede¢im domenima: pravo na pravi¢no sudenje — upravni postupak u skladu sa ¢lanom 6 EKL]JP;
pravo na zastitu podataka na osnovu ¢lana 8 EKLJP; pravo na pristup informacijama na osnovu
¢lana 10 EKL]JP; zastita imovine na osnovu ¢lana 1 Protokola br. 1 uz EKLJP i pravo na slobodne
izbore na osnovu ¢lana 3 Protokola br. 1 uz EKLJP.*

Instituti koje je potrebno uvesti i afirmisati u ZUP su: uvodenje upravnih ugovora kao novog
oblika rjesavanja upravnih predmeta;** uredivanje formi elektronske komunikacije izmedu gradana
iorgana javne uprave u okviru upravnih postupaka; zastita gradana u slu¢ajevima takozvanih real-
nih akata; zastita korisnika u njihovim odnosima sa pruzaocima javnih usluga; pojednostavljivanje
procesnih koraka i ubrzavanje op$teg upravnog postupka; ukidanje, izmjene ili pojednostavljivanje
vanrednih pravnih lijekova; obezbjedivanje formiranja jedinstvenog upravnog mjesta (one-stop
shop); stroZija pravila po pitanju rokova; bolje upravljanje upravnim predmetima i pitanja pozi-
tivne pretpostavke ¢utanja uprave u odredenoj vrsti predmeta i dr.

5. KRATAK UPOREDNI OSVRT NA OPSTE
UPRAVNE POSTUPKE U REGIONU

5.1. Srbija

Srbija je donijela novi Zakon o opstem upravnom postupku koji je stupio na snagu 9. marta
2016. godine. Mnogobrojne su novine i (u)pravni instituti sadrzani u ovom zakonu. U svemu se
radi o potpuno novom propisu koji pruza znacajan otklon od prijasnjeg. Najprije, prosiren je broj
organa na koje se odredbe zakona odnose tako da sada odredbe zakona vaze i za sve organe koji
donose upravne akte, garantne akte, vr$e upravne radnje, pruzaju javne usluge i zaklju¢uju upavne
ugovore. Za posebne upravne situacije mogu se propisivati i provoditi posebni upravni postupci
samo tamo gdje je to neophodno, s tim $to nivo prava mora ostati na onom nivou koji je propisan

39 Vidjeti $ire: Violeta Besirevi¢, Dragoljub Popovi¢, Migena Leskoviku i Tanasije Marinkovi¢, Studija o primeni
prakse Evropskog suda za ljudska prava u upravnim sporovima (Danilovgrad: Regionalna $kola javne uprave -
ReSPA, 2018).

40 U pravnom sistemu Bosne i Hercegovine, ni na jednom od nivoa vlasti, upravni ugovor nije imenovan kao zaseban
institut. O ovome: Sanja Golijanin, ,Upravni ugovor u domacem pravu®, u Pravo izmedu stvaranja i tumacenja, ured.
Dimitrije Cerani¢i dr. (Istoéno Sarajevo: Pravni fakultet, 2023), 417-432.
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opétim zakonom. Afirmisano je i nacelo predvidljivosti koje sada povezuje sa na¢elom zakonitosti
pa ¢e organi prilikom donosenja odluka morati da motre na iste ili sli¢cne upravne situacije. Dodatno
je ojacano i nacelo pomodi stranci na na¢in da su organi duZni upozoravati stranke na ostvarenje
prava, izmjene propisa i dr. Nacelo djelotvornosti i ekonomicnosti postupka podrazumjevaju da
se od stranaka mogu traZiti samo oni podaci koji se ne nalaze u sluzbenim evidencijama te da
¢e suprotno ponasanje podrazumijevati prekr$ajni postupka protiv sluzbenika koji to zahtijevaju.
Garantni akt je novi institut koji je u sustini pisani akt kojim se organ obavezuje da, na odgova-
rajudi zahtjev stranke, donese upravni akt odredene sadrzine. Njime se ne odlu¢uje o pravima i
pravnim interesima stranke, ve¢ se donosi kada je to propisano posebnim zakonom i pod uslo-
vom da stranka istakne zahtjev za njegovo izdavanje. Takode uveden je i upravni ugovor koji je
dvostrano obavezan pisani akt koji, kad je to posebnim zakonom odredeno, zaklju¢uju organ i
stranka i kojim se stvara, mijenja ili ukida pravni odnos u upravnoj stvari, ¢ija sadrzina ne smije
biti protivna javnom interesu niti pravnom interesu tre¢ih lica, i kao takav prestavlja novi insti-
tut domaceg upravnog prava. Upravne radnje su materijalni akti uprave koje preduzimaju organi
uprave i obuhvataju vodenje evidencija, izdavanje uvjerenja, pruzanje informacija i primanje izja-
va. Na upravne radnje moguce je izjaviti prigovor samo u sitaciji kada upravna radnja egzistira
samostalno i nije povezana sa dono$enjem upravnog akta. Uveden je institut prigovora koji mogu
koristiti korisnici na pruZanje javnih usluga. Nadalje, zakonom je propisano i jedinstveno upravno
mjesto za situacije kada zahtjev stranke podrazumijeva jedno ili vise prava za cije ostvarivanje je
potrebno postupanje jednog ili viSe vise organa. Povecan je i broje kanala komunikacije izmedu
stranaka i organa, s tim da stranka mora pristati na elektronsko opstenje sa organima. Prigovor
je novo pravno sredstvo koje moze da se izjavi zbog neispunjenja obaveza iz upravnog ugovora,
upravne radnje i nacina pruZanja javnih usluga, ako ne moze biti izjavljeno drugo pravno sredstvo.
Najzad, zakon propisuje posebne slu¢ajeve uklanjanja i mijenjanja resenja, tako da je propisano
mijenjanje i ponistavanje rjeSenja u vezi sa upravnim sporom, ponavljanje postupka, poni$tavanje
konacnog rjesenja, ukidanje rjesenja i poni$tavanje, ukidanje ili mijenjanje pravnosnaznog rjeSenja
po preporuci Zastitnika gradana (Ombudsmena za ljudska prava).*! U praksi, ove izmjene nisu
doprinijele znacajnije boljem poloZaju stranke i efikasnosti upravnog postupka budu¢i da Srbija
biljezi ogroman broj upravnih sporova pracenih troskovima, gubicima vremena i iznevjerenim
ocekivanjima. Tako, prema podacima Upravnog suda Republike Srbije, broj zaprimjenih predme-
ta u petogodi$njem analiziranom periodu (2019-2023) je porastao vi$e nego trostruko i u 2023.
godini je iznosio oko 78000 predmeta, dok je pet godina ranije, 2019. godine broj zaprimljenih

41 Novi Zakon o opstem upravnom postupku, https://www.geciclaw.com/st/novi-zakon-o-opstem-upravnom-
postupku-stupio-na-snagu-9-marta-2016-godine/, 24.11.2024. godine. Takode vidjeti: Milica Adamovi¢, ,Novine
koje donosi Zakon o opstem upravnom postupku u Republici Srbiji, Sveske za javno pravo, br. 29/2017, (Sarajevo:
Fondacija Centar za javno pravo, 2017), 73-81; Vuk Cuci¢, ,Fino pode$avanje Zakona o op$tem upravnom postupku*,
Anali Pravnog Fakulteta u Beogradu, br. 2/2018, (Beograd: Pravni fakultet, 2018), 139-163; Zoran Lon¢ar, ,Pravna
sredstva u novom Zakonu o op$tem upravnom postupku, Zbornik radova Pravnog fakulteta u Novom Sadu, br.
4/2017, (Novi Sad: Pravni fakultet, 2017), 1505-1523; Dobroslav Milovanovi¢, ,Odnos opst(ij)eg i posebn(ij)ih upravno-
procesnih zakona®, Polis, casopis za javnu politiku, br. 11/16, (Beograd: Stalna konferencija gradova i opstina —Savez
gradova i opstina Srbije i Centar za javnu i lokalnu upravu - PALGO centar, 2016), 42-47; Vuk Cucu¢, ,,Unapredenje
pravne zastite gradana u upravnom postupku, Polis, Casopis za javnu politiku, br. 11/16, (Beograd: Stalna konferen-
cija gradova i op$tina —Savez gradova i optina Srbije i Centar za javnu i lokalnu upravu - PALGO centar, 2016), 48-53.
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predmeta bio oko 22000.** Nakon donosenje ovog ZUP-a pojavila se i potreba da se 250 posebnih
zakona usaglasi sa ovim zakonom $to nije ni malo jednostavan posao.*

5.2. Hrvatska

Prvi poslijeratni ZUP Hrvatska je donijela 2009. godine, a koji je stupio na snagu na samom
pocetku 2010. godine i koji je izmijenjen i dopunjen 2021. godine. Zakon se primjenjuje na sve
drzavne organe, organe javne vlasti kao i jedinice lokalne i regionalne samouprave ali i na pruzaoce
javnih usluga. Nadalje, ZUP sadr7i novitete pocevsi od principa zastita stecenih prava stranaka, nace-
lo srazmjernosti preko jedinstvenog upravnog mjesta do veoma snaznih mogucnosti elektronskog
opstenja gradana i organa. Zakon defini$e upravnu stvar $to do tada nije bio slu¢aj. Najzad, Hrvat-
ska je modernizovala i sistem pravnih lijekova, ukinuvsi niz vanrednih pravnih lijekova i uvodeci
novi pravni lijek-upravni prigovor koji se moze koristiti kada nema upravnog akta, u slucajevima
kada pruzalac javne usluge prekrsi neka od prava stranaka. Uvedena je mogu¢nost alternativnog
rjesavanja sporova kroz uredenje mogucnost da dvije ili vi$e stranaka zakljuce sporazum. Iskorak u
pobolj$anju prava stranaka i u ubrzanju procesa jeste postojanje pretpostavke prihvatanja zahtjeva
stranke u slu¢aju “¢utanja uprave’, ukoliko je to posebnim zakonom propisano.** Iako su ovi novi-
teti doprinijeli boljem i efikasnijem upravnom postupku i dalje je koncept upravnog blizi sudskom
postupku $to samo po sebi govori o njegovoj reformi. Porast broja upravnih sporova nalazimo i
u Upravnom sudovima u Hrvatskoj. Tako, Upravni sud u Zagrebu je u 2022. godini zaprimio oko
4000 predmeta, dok je taj broj u 2023. godini bio oko 6.300 predmeta. ** Upravni sud u Splitu je u
2022. godini zaprimio oko 2900 predmeta dok je taj broj u 2023. godini iznosio oko 3400 predme-
ta.*s Oko 1600 zaprimljenih predmeta rezultati su statistike Upravnog suda u Osijeku kako u 2022.
tako i u 2023. godini.*” Najzad, pad broja zaprimjenih predmeta nalazimo kod Upravnog suda u
Rijeci koji je u 2022. godini zaprimio oko 1400, a u 2023. godini 950 predmeta.*®

42 Broj primljenih predmeta u 2020. godini je bio 33000, u 2021. godini 39000, a u 2022. godini 63.500. Izvjestaji o
radu Upravnog suda, https://www.up.sud.rs/lat/izvestaji-o-radu/, 30.11. 2024. godine.

43 Sprovodenje zakona o opstem upravnom postupku na Zapadnom Balkanu, Dokument programa SIGMA
br. 62, (Paris: SIGMA-OECD, 2021), 9.

44 Zakon o opcem upravnom postupku, ,,Narodne novine Republike Hrvatske®, br. 47/2009 i 110/2021. Takode
vidjeti: Ivan Kopri¢, ,Novi Zakon o opéem upravnom postupku - tradicija ili modernizacija“, u Modernizacija opéeg
upravnog postupka i javne uprave u Hrvatskoj, ured. Ivan Kopri¢ i Vedran Dulabi¢ (Zagreb: Institut za javnu upravu
i Drustveno veleuciliSte u Zagrebu, 2009), 21-45.

45 IzvjeStaji o radu Upravnog suda u Zagrebu, https://sudovi.hr/hr/uszg/pristup-informacijama/izvjesca-o-radu-
suda, 20.11. 2024. godine.

46 Izvjestaji o radu Upravnog Suda u Splitu, https://sudovi.hr/hr/usst/pristup-informacijama/izvjesca-o-rezulta-
tima-rada-suda, 20.11. 2024. godine.

47 Rezultati rada Upravnog suda u Osijeku, https://sudovi.hr/hr/usos/o-sudovima/rezultati-rada-upravnog-suda-
u-osijeku, 20.11. 2024. godine.

48 Rezultati rada Upravnog suda u Rijeci, https://sudovi.hr/hr/usri/o-sudovima/rezultati-rada-suda, 20.11. 2024.
godine.
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5.3. Crna Gora

Crna Gora je 2014. godine usvojila novi Zakon o upravnom postupku, a koji je stupio na
snagu 2016. godine. Zakon kao novine donosi definisanje upravnih instituta kao $to su: upravna
stvar, upravni akt, garantni akt, upravni ugovor, prigovor na izvrene javne usluge i dr. Predvide-
no je i alternativno rjesavanje sporova kroz poravnanje kontrarnih stranaka ali ne na teret javnog
interesa. Zakon je uveo nekoliko pravnih lijekova koji doprinose unapredenju pravne sigurnosti
kao $to su zalba, ponavljanje postupka i prigovor. Zakon preciznije propisuje i intervencije po
sluzbenoj duznosti. Takode, “odredbe o pravnim lijekovima omogucavaju organima koji sprovode
zalbeni postupak da izmijene akta osporena u skladu sa argumentima podnosioca zalbe ako su oni
prihvaceni” Konkretnije, prvostepeni organ moze izmijeniti svoje akte kada je izjavljena zalba.
Zalba se moze povudi ili stranka moze od Zalbe odustati unaprijed ¢ime se neodlozno postiZe pravo-
snaznost. Vazan institu je uvodenje obaveze drugostepenog organa da, kada je ve¢ jednom ponistio
prvostepeno rjesenje, ne vraca predmet prvostepenom organu ve¢ sam rijesi upravnu stvar. Ovim
se sprecava tzv. “ping-pong” efekat. Nadalje, propisano je i ponistavanje rjesenja u okviru upravnog
spora tako da tuZeni j organ javne uprave moze ponistiti odnosno izmijeniti svoje rje$enje tokom
sudskog postupka prije zvani¢nog zavrsetka upravnog spora po istom osnovu po kojem sud to moze
uciniti, ako nakon analize zahtjeve iz tuzbe se uvjeri u argumante i ako se time ne vrijedaju prava
stranke odnosno treceg lica.*® Najmanje 367 zakona je potrebno izmijeniti u Crnoj Gori kako bi
se oni uskladili sa ZUP-om. U 2020. godini Upravni sud Crne Gore je zaprimio 5473 predmeta, u
2021. godini 6602 predmeta, a u 2022. godini je zaprimljeno 13341 predmet.> Ovi podaci sami po
sebi mogu da ukazuju i na kvalitet zakonskih rje$enja u ovoj oblasti imajuci u vidu snazan porast
zahtjeva za sudskom kontrolom rada uprave i upravnog postupanja.

6. ZAKLJUCAK

Uredenje opsteg upravnog postupka u svakoj zemlji predstavlja vazno i izazovno pitanje
bududi da se radi o zakonu koji propisuje ponasanje velikog broja subjekata u znac¢ajnoj i $iroko
rasprostranjenoj oblasti drustvenog djelovanja kakvom se uprava ima smatrati. Uzmu li se u obzir
stalna interakcija uprave, s jedne strane i gradana i poslovne zajednice, s druge strane, te intenzi-
van razvoj javnih sluzbi, informaciono-komunikacijskih tehnologija i zahtjevi Evropske unije u
ovoj oblasti onda pitanje stanja i reforme opsteg upravnog postupka dodatno dobija na znacaju.

Bosna i Hercegovina je zemlja u kojoj postoje Cetiri zakona koja propisuju opsti uprav-
ni postupak, koji bastine istu pravnu tradiciju i koji su po svojoj fizionomiji veoma sli¢ni. Iako

49 Kopri¢, at. al., Legal Remedies in Administrative Procedures in Western Balkans, 139-140.

50 Uporediti: Zakon o upravnom postupku, ,,Sluzbeni list Crne Gore*, br. 56/2014, 20/2015, 40/2016 i 37/201; Zoran
Tomi¢ i Dordije Blazi¢, Komentar Zakona o upravnom postupku Crne Gore (teorijski, medunarodni, primje-
na, sudska praksa, registar, tabele, Seme (Podgorica: Fakultet za drzavne i evropske studije, 2017); Drazen Cerovi¢,
»Analiza Novog crnogorskog Zakona o upravnom postupku®, Administracija i javne politike, br. 3/2016, (Beograd:
Institut za politicke studije, 2016), 29-41; Sreten Ivanovi¢, Novi zakon o upravnom postupku, komentar sa registrom
pojmova (Podgorica: Vrhovni sud Crne Gore, 2015).

s1 Izvjestaji o radu Upravnog suda Crne Gore, https://sudovi.me/uscg, 30.11. 2024. godine.
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mijenjani i dopunjavani vi$e puta ovi zakoni nisu nikada istinski reformisani $to predstavlja jedin-
stven slucaj na cijelom Zapadnom Balkanu. Podlegli zubu vremena sa odsustvom modernih (u)
pravnih instituta, naliki sudskim postupcima, ZUP-ovi u BiH ko¢e uspostavljanje modela dobre
uprave, otezavaju ostvarivanje i zastitu ljudskih prava i onemogucavaju valjanu vladavinu prava.
Na navedeno istrajno ukazuju kako Evropska komisija tako i mnogi drugi domaci i medunarodni
akteri. Konkretnije, postoje¢i ZUP-ovi ne pruZaju uporiste razvoju e-uprave i digitalizacije, kva-
litetnim i odgovornim javnim uslugama, ne sadrZe niti afirmi$u sva nacela evropskog upravnog
prostora, ne poznaju institut upravnih ugovora, jedinstvenog upravnog mjesta, prioritetno $tite
javni na $tetu privatnog interesa, ne pruzaju dovoljnu i adekvatnu administrativno-pravnu zasti-
tu strankama niti ih Stite od dejstva realnih akata, daju primat posebnim upravnim postupcima i
dr. Sve su to razlozi za reformskim intervencijama koje se istina u BiH preduzimaju ali kasne i ne
daju adekvatne rezultate.

Uporedna analiza ukazuje na skromne rezultate do sada reformisanih upravnih postupaka
zemalja u regionu. Svjesni da se u ovoj oblasti ne mogu postii trajna rjeSenja smatramo da na bazi
ovih iskustava treba preduzeti temeljniju analizu i reformu ZUP-ova u BiH.
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Summary: In Bosnia and Herzegovina, there are four laws on general administrative procedure at
four levels of administrative authority. Specifically, these laws exist in a similar form at the federal
level, both entity levels, and at the level of the Brcko District of Bosnia and Herzegovina. Since their
ini- tial enactment, with minor modifications, an average of more than twenty years has passed.
Considering the intensity of administrative activities, public administration reform, administrative
procedure reforms in the region, development of the European administrative space, e-administration
developments, and modern trends in public administration, these laws are highly outdated, conta-
ining elements of archaism. The necessity of reforming these laws does not need to be specifically
emphasized. Lastly, all Western Balkan countries underwent significant reforms of their general
administrative procedures over a decade ago. However, in a country with a complex consti- tutional
and administrative structure like Bosnia and Herzegovina, reforming the general administrative pro-
cedure poses a complex challenge. The subject of this paper is the challenges of reforming the general
administrative procedure in Bosnia and Herzegovina. The paper starts from the assumption that the
existing general administrative procedure needs to be reformed, enhanced, and supplemented with
new institutes to align with and contribute to the realization of the model of good governance and
to facilitate meet- ing the needs of both citizens and the business community. After observing the
domestic general administrative procedure and identifying contentious institutes, the paper provides
a comparative overview and experiences of re- forming the general administrative procedure in coun-
tries in the region and proposes future reform measures in this area in Bosnia and Herzegovina. The
author will use methods such as content analysis, legal exegesis, axiological, and comparative methods.
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KOOPIMHAIINJA TIPOLIECA EBPOIICKIX MHTEIPALINJA
Y BOCHU 1 XEPHETOBMHM - U3A30BIM U ITEPCIIEKTUBE

bojan Bramku'
IIpasuu paxynmem, Ynusepsumem y barwoj /lyyu

Cancemax: ITpoyec esponckux unmezpayuja y bocnu u Xepyezosunu, jedHo je 00 pujemxux numaroa
¥ 8€31 ca KOjuM NOCIMOjU 201060 je0H02NACAH KOHCEH3YC HOCUNAYA 67IACINU HA CBUM HUB0UMA dede-
pante OpsasHe cmpykmype, ONO3ULUOHUX UOepd, akademcke 3ajeOHue, 0P2aAHUAUUIA YUBUTHOZ
Opywmea. ITocnuje deyeHuja 3acmoja, npomjeHoM 2e0NONUMUYKUX OKOTIHOCTU, 08a] npoyec 00010
je Ha 3amaxy kpajem 2023. u nouemxom 2024. 200ume. Ca cmanosUMmMa ynpasoarea NPoyecom,
HOpMAMUBHU 0KBUD »esponckoe nyma“ bocte u Xepyezosune npedcmasma O0nyKa o Mexanumy
KkoopouHayuje npoyeca esponckux unmeepayuja buX, yceojena 2016. 200une 00 cmpane Casjema
munucmapa buX. Y pady ce oujetvyje docadauiroa npumjena 060e cnoxenoe, anu KOPUCHOZ Mexd-
HU3MA. 3aMUM ce N0671a4e NApanesne ca CIUMHUM MEXAHUSMUMA Y OPY2UM eBPONCKUM dedepanto
ypehenum opscasama. Konauro, spuiu ce ananusa u3azosa y 0awem PyHKUUOHUCAY MEXAHUIMA
KoopOuHayuje, me oujervyjy nepcnexmuse wezoee npumjere y 6yoyhrnocmu.

Kmwyune pujeuu: Mexanusam xoopounayuje, esponcke unmezpayuje, bocna u Xepuyezosuna.

1. YBOJ,

Kpajem mapra 2024. rogune bocHa u Xepuerosuta (nabe u: buX) je HakoH fielieHmjcKe
CTarHalje Ha eBPOIICKOM Iy Ty fo6a fo6pe Bujecty u3 Bpucena. Konkperuuje, 21. u 22. Mapra
EBporIcku caBjeT je JOHMO OITYKY O OTBaparby IperoBopa o mpuctymamwy ¢ buX ynyhusamem
no3yBa EBpOIICKOj KoMMUCHju a IpUIIPpeMy IIperoBapadky okBup. MehyTum, oTBapame nperoopa
o npucrynawy buX Espornckoj yuuju (masme 1: EY), kao MehyHaponHoj pernoHaHoj opraHusanmju
sui generis’, IpahieHo je jeTHIM OJIOXKHIM YCTIOBOM - f001jambe JaTyMa 3a II0YeTaK IIperoBopa 6u
IIpeMa 0BOj OFTYLM YCIMjeU/Io HAKOH peanusaliyje 3aXTjeBa 13 mpenopyke EBporncke komucuje
op 12. okro6pa 2022. roguHe’, Tj. HaKOH crpoBobema 14 kpyuHux mpuopureta’. Vmax, ognyka

1 JloneHT, JOKTOp IIPaBHMX HayKa, e-rourta: bojan.vlaski@pf.unibl.org; ORCID iD: 0009-0008-7914-5400.

2 [Jlywko Imopuh, Mehynapoononpasnu cybjexkmusumem Eeponcke ynuje, (Jokmopcka oucepmayuja

(neobjasmeno), beorpan: Ilpasuu dakynrer Yuusepsurera y beorpapy, 2013), 174.

3 EBMJIGHTHO je 1a 0BaKaB BUJI yCIIOB/baBakba O[ICTYIIA Of yoO4ajeHuX ycoBa 3a wiancTo y EY. Ommmpruje Bupje-
ti: Bygumup Kowryruh, Bparko Pakuh u Bojan Munucasbesuh, Y800 y npaso esponckux unmezpayuja, opyzo

usdarwe (beorpan: IpaBuu pakynrer Yuusepaurera y beorpany, 2013), 166-168.

4 OmumpHuje o 14 kpyuHux npuopurera Bupjeryn: Commission Opinion on Bosnia and Herzegovina’s application for
membership of the European Union {SWD(2019) 222 final}, https://ec.europa.eu/neighbourhood-enlargement/system/
files/2019-05/20190529-bosnia-and-herzegovina-opinion.pdf, npucrynmeno 16.11.2024. rogune; Jens Woelk, Domagoj
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EBporickor caBjeTa H1je JOHMj€/Ia YaK HI KPATKOTPajaH 3aMax TEXIbU 3a Ja/bUM €BPOIICKIM
uHTerpanujama buX, jep je yop3o morom ycnmjenyo nepuon crarsanyje npaheH XxpoHMYHUM
HOTUTUYKIM ,HAIMy[pUBab}IMa“ HOMUTUYKNX emTa y buX u npepcraBHuka 138. MehyHaponHe
3amajne 3ajepuuie y buX (cybewe npencjenuuky Peny6mmke Cpricke Munopany Jonuky, peso-
nynuja o Cpe6pennuy y feHepaHoj CKymIITHHY YjenMbeHUX Hanyja, [JeKapariuja cBeCpIcKor
cabopa uta.). C mpyre cTpaHe, y3 cBe Telllkohe 13a3BaHe YHYTpalllibe-TIONUTUIKAM CTabeM ¥
buX, xao u HegocmenHOCTH EY 11 IheHNX WIaHUIIa Y Bohemy MONMUTHKe IIPOLIMpe:a, YMHH Ce fia
je ycibef TeoTIONMTIIKIX OKOTHOCTY (MHTeH3MBlMpambe cafia Beh AereHujckor pata y YKpajunu,
A/l U CBe OYMITIE{HNje eKOHOMCKO pasfiBajame Ap)kaBa MOJIMTIYKOT 3amafa of Kuue) mosehan
UHTepec Opucerncke 6upokparuje 3a ybp3ameM eBPOICKIX MHTeTPalyja [pXKaBa KaHIUaTa 3a
ynaHcTBO ¥ EY, Kako 61 ce, u3aMeby ocTanor, reononuTYKy 3a0KpY>K10 IIPOCTOP JOMMHALMje
TIOIMTUYKOT 3ala/ia Ha FeONOMUTIYKM BakHoM bankanckom nomyoctpsy. Ha Taj Hauns, momm-
TuKa (mpo)umpema EY, kao ,,5eo yKymHe cro/bHe monutuke Kojy EBporncka 3ajeguutia/EBpomncka
yHUja BORY IIpemMa TpehuM fpxxaBaMa GopMyIicameM IPaBHO HOMUTIYKOT OKBUPA 3a IpUjeM
Tpehux fpxaBa y WIaHCTBO %, [oOMja Har/IalleHy reonoMUTIYKy AuMeH3ujy. OBa TeHfeHImja
IIOHOBO aKTye/lu3yje 3Hauaj QYHKIMOHMCAba MeXaHI3Ma KOOpMHALMje IPOoLjeca eBPOICKIX
uHTerpanyja y buX, re he mpegmer oBor paga 6uTH BberoBo HOPMATUBHO ypeheme i Kommapariuja
ca CIMYHMM MEeXaHM3MIUMA Y IPYTVM eBPOIICKUM (defiepaliyjama, alli M M3a30BU U IepCIeKTHBe
Y BeroBoM QyHKIVOHMCAIbY.

BbuX uMa Fyrorofuinmsy KOHTUHYUTET G1aTepantux ogHoca ca EY, mouesum op oppe-
maba Cropasyma o crabunusanuju u npuapyxusamy ca EY, xoju je mormmcan y JlykceMOypry
16. jyna 2008. ropyHe, a CTYINo je Ha cHary 1. jyHa 2015. rogune’, CBe 10 CKOpallliber CTUIaba
CTaTyca KaHAupAara 3a WiaHcTBo y EY, Ha TeMerpy npenopyke EBporicke komucuje o 12. okTo6pa
2022. ropuHe, o je 15. zeriembpa 2022. ronuHe EBpornckyu casjeT OTBPAMO CBOjUM 3aK/bYIKOM
6p. V1./307. Vimajyhu y Bupy mpeTxofHO HaBefieHo, BuX je join TokoM Ipumpema 3a HOFHOLICHe
KaHAuzarype 3a wiaHcTBo y EY, ycrocraBuia ogrosapajyhu MexaHusaM KoopauHaluje poueca
€BPOIICKIX MHTErPaIyja, KaKo 61 OCUTypalIa ycaIlalleHo fije/ioBabe CBUX HIBOA BIACTU IIpeMa
nHcTUTYNMjama EY.

Gali¢, Tatjana Sekuli¢, ,,Bosna i Hercegovina i europske integracije, ustavni u¢inci pridruzivanja Europskoj uniji”, u
GRADANI, Ustav, Europa: rjecnik osnovnih ustavnih pojmova u BiH = Citizens, Constitution, Europe : glossary
of essential constitutional concepts in BiH, Maja Sahadzi¢ ... [et al.] (ur.), (Sarajevo: Pravni fakultet Univerziteta u
Sarajevu, 2023), 216-218.

5 Radovan Vukadinovi¢, Uvod u institucije i pravo Evropske unije, prvo izdanje (Kragujevac: Pravni fakultet -
Centar za pravo Evropske unije Pravnog fakulteta Univerziteta u Kragujevcu, 2008), 386.

6 Cnopasym o cmabunusayuju u npudpyscusary ca EY, ,,Cnyx6ern rnacaux buX - Mebhynapopuu yrosopu®,
6p. 10/08.

7 EUCO 34/22,

https://www.consilium.europa.eu/media/60872/2022-12-15-euco-conclusions-en.pdf, IPUCTYI/bEHO 9.11.2024.
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2. HOPMATUBHO YPEBEIbE MEXAHU3MA KOOPIVHALIUJE

MexaH13aM KOOpAMHALKje Ipolieca eBPOICKYX MHTerpamyja je y buX mpasHo ypehen
OmrykoM o cucTeMy KOOpAVHALMje Ipolieca eBpoICcKux uHrerpanuja y buX (mame: Omnyka o
cucreMy koopauHaruje)®. OanyKy o cucteMy KoopauHauuje je ycojuo CapjeT MUHIUCTapa U OHa
ce NpuMjemyje Kao IpaBHM OCHOB KOOpAMHALMj€ IPOlleca eBPOIICKMX MHTETPallija Ha HUBOY
BuX®. Opnyka o cucTeMy KOOpAMHAIMje je OCMUII/beHa Ka0 MeXaHM3aM KOOPJIMHALIMje Y KIby4-
HIM IUTambUMa eBPOICKIX MHTEIPalyja, Kao MTO Cy: ycKIahyBambe 3aKOHONABCTBA, IOIUTHUKA
UHTETpUCama, Iporpamupame VITA momohn u o6yxe u3 EY nnrerpanuja. Ilopen Omyxe o cucre-
My kooppuHanuje, y Peny6muim Cprickoj, @enepanuju buX (yxmydyjyhn n wene penepante
jenuHuIe - KaHTOHE) U bpuko pucrpuxry buX (mamme u: bJ1 buX), YCBOjeHM je HU3 TIOfI3aKOHCKIX
OMIITHX MPaBHUX aKara'’.

Ha nusoy buX (y3 ITapnamentapHy ckymiutisy buX xao mpescTaBHIYKO THjeN0), 4eTUpPK
OpraHa erseKyTHBe ce U3/IBajajy IpeMa oB/IalhembIMa U Y1031 KOjy MMajy Y IIPOLiecy eBPOICKIX
nnterpanyja: 1) pencjepammrso buX''; 2) Casjer MuHMCTapa'?; 3) MUHNCTapCTBO CIIO/BHUX

8 O0nyka o cucmemy Koopounayuje npoyeca esponckux unmezpavuja y buX, ,Cnyx6enu rmacuuk buX*, 6p.
72/16 n 35/18.
9 Tlopen Opnyke o cucTeMy KooppyHanuje, Ha HuBoy buX ce mpumjemwyjy u [pyru Hof3aKOHCKM ONIITEHOPMAaTUB-
HI aKTIL, Kao mTo ¢y Ofnyka o yrBphuBamy wianosa Cranne feneramuje Bocue u Xepuerosuue y okupy Casjera 3a
cTabummM3aLujy u NpuxpyxuBame, ,Cryxbenn rmacauk buX*, 6p. 2/17; Omnyka o ycrocTaB/baiby pafHUX IPyIia 3a
eBpOIICKe MHTerpanyje, ,Cryxbenn rracHnk buX®, 6p. 46/21; YyTcTBO 0 MUHICTapCKMM KOH(epeHIMjaMa y CucTe-
My KOOpAMHAILMje Tpoljeca eBpONCKMX uHTerpanuja y bocun u Xepuerosunn, ,,Cnyxb6enu rmacank buX®, 6p. 43/17.
10 Y ToM cMucny, y Perry6muiu Cprickoj ce mpumjersyje OfTyKa o 0CTBapyBalby KOOPAMHALIMje PeyOnnKIX OpraHa
yIpase y cipoBobersy akTMBHOCTH y 06/1acTH eBPOICKMX MHTerpanuja u MehynapopHe capaie, ,CyX6eHHU I/acHuk
Penry6muxe Cprcke®, 6p. 119/18. Y degepanuju buX jom pauuje je ycBojena Ypen6a o Ypeny Braze ®enepannje bocre n
XepueroBuHe 3a eBpOIICKe MHTerpanuje, ,Cnyxoene Houne Pepepanuje buX®, 6p. 89/13, mpu ueMy ce XOpHU30HTaNHA
KOOpZiMHAIIMja OCTBapYje y CK/Iajy ca ynmanosuma 7, 81. u 82. 3akoHa o opranusanuju oprana ynpase y Oefepanuju
buX, ,,Cnyxb6ene Houne Qegepannje buX*, 6p. 35/05. Konauso, y B]] buX Ha cHasu je Ofnyka o yTBphuBamy cucre-
Ma XOpU30HTa/lHe KoopiuHanyje bpuko auctpukra buX y nponecy EBponckux unrerpanuja, ,Cry>x6eHu racHUK
Bpuko gucrpukra BuX®, 35/18, 16/22, 5/23 u 24/23.
11 TIpema unany V/3.a) Ycrasa buX, Ilpeacjennumrso buX je HapmexHo 3a Boleme crio/bHe MONMUTHKE.
12 Casjer Munucrapa je, usmehy ocranor, onamhen fa Bpmn Mehyenturercky koopaunanujy (4nan V/4a Ycraa
BuX) u crapa ce o usBpiraBamy Criopasyma o cTabuIn3arujy u IpuapyKuBamwy ca EY mpeko HaJTe)X HUX MHCTUTYIMja
BuX u enTuTeTa, y CKMafy ca wiaHoM 27. 3aKOHa 0 OCTYTIKY 3aK/by4MBaba ¥ M3BPIIaBaba MehyHapomHMX yroBopa
»Ciyx6enu rmacunk buX®, 6p. 29/00 u 32/13.
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nocmoBa® u 4) lupekiuja 3a eBporncke uuTerpauuje (game u: JEN)™, xoja je mpema unany 23
3akoHa o CaBjeTy MUHMCTapa cTanHo Tujeno CasjeTa MuHuUCTapa buX.

Nmajyhn y Bupy pa je Yeras buX pacnopjenom Hagnexxaoctu usMehy macrturynuja buX n
€HTMTETa 0CTABIUO MIVPOKO HO/be HafmeXXHoCTH eHTuTeTa (a YeraB Peneparnje buX rakobe mpep-
BIJIYO IIPETIIOCTABKY HaJIe>KHOCTY KaHToHa) 1 BJ] buX, moce6Ha T1jena Hajle)xHa 3a IpoLjec
eBPOICKMX MHTerpayja popmupana cy y enrureruma u bJI buX. Taxo je y Permy6munu Cprickoj
waHoM 31.3aKoHa 0 peny6/IiKoj yIpaBy 0CHOBaHO MIUHMCTApCTBO 3a eBPOIICKE MHTETpalfyje I
mebynapopay capapy. C apyre crpane, y @egepanuju buX cy ypen6ama Braga Oenepannje buX
1 IIOjeMHYX KaHTOHA popMupaHe MoceOHe KaHIlelaplje 3a eBPOIICKe MHTerpalyje'” Wi ¢y uMe-
HOBaHU KOOPAMHATOPM 3a eBpoIcke nnterpauuje'. Konauuo,y Bnagu BJl buX njenyje Onjemerse
3a eBPOIICKe MHTerpanyje ¥ MehyHaponHy capaimby, Koje je OCHOBaHO y CKIafy ca WwiaHoM 30a.
3axoHa o jaBHO]j ynpasu BJ] buX".

Tpeba gomaTyt Aa Cy IOCTIOBI 113 [OMEHA eBPOICKIX MHTErpalija Ha CBUM HMBOVMA BIACTH
y buX noupanu 1 y OKBUpPY peCOpHIUX MMHUCTAPCTaBa, Te APYTMX Ha[IEXHMX OpraHa yIpaBe I
ynpaBHuX opranusanyja. C TMM y Be3u, y OBYM OPTaHMMa ¥ OpraHusanyjama cy CUCTeMaTu30Ba-
He oceOHe yHy Tpallthe OpraHu3aliioHe jefMHIIIE Koje 06aB/bajy MOC/IOBe Y 00/1acTy eBPOICKIX
VIHTETpalyja WM Cy MMEHOBAaHM AP)KaBHMU CIY>KOEHUIM KOji IPeiCTaB/bajy KOHTAKT ocobe 3a
0071aCT eBPOIICKIUX MHTErpalija y KOHKPETHIM OpraHuma’.

13 MMHUCTapCTBO CIIO/bHIX NOCTI0BA je, u3Medy ocTanor, HajmexxHo 3a mpoBoheme yrephene monuruke buX u pay Ha
pasBojy Mel)yHapogHux ofHoca y ckajy ca craBoBuMa u cMjeprunama Ilpencjennumrsa buX; npepnarame yrephu-
Baiba CTaBOBA 0 MM TABMMA OJf UHTEPECA 32 CIIO/bHOIIOIUTUYKE aKTUBHOCTU Mebyﬂapoan nonox(aj B]/[X; 3acTyname
buX y gunimoMaTcKuM ofHOCHMA IpeMa fPYTUM fpKabaMa, MehyHapogHuM opranusanujaMa u Ha MehyHapogHuM
KoH(depeHI1jaMa, U 32 HEMOCPEHY KOMYHMKAIIM]y Ca AUITIOMATCKUM Y IIPE[ICTaBHUIITBIMA IPYTUX Jp)KaBa u
mucujama Mel)yHapogHux opranusanuja y buX u o6asbame CTpydYHMX IIOCIOBA Y Be3u ca TuM; npaherme cTama u
pasBoj MehyHaponnux ogHoca buX ca apyrum apxasama, MehyHapogHM opranusanyujaMa i ApyruM cybjexkTnma
melyHapogror mpasa u MehyHapogHux ogHoca u ja o ToMe ussjemrasa [lapmament buX, Ipencjeanumrso buX
n CaBjeT MUHNCTApa; capafby ¢ MehyHapomHuM opranusanujama, npegnaramwe Ipencjenaumrsy buX yunamere,
opHocHo yyemrhe buX y papy meynapopsux oprauusanuja; npunpemy foKyMeHTalluje, aHanu3a, nHGopMaruja u
Apyrux marepujana sa motpebe [Ipencjenunmrsa bocue u Xepuerosune, CasjeTa MUHMUCTapa M IPYTUX OpTaHa Hajl-
IeXXHUX 3a CIpoBOherbe Cro/bHe MOMUTHKE. CKIAAY ca YlaHoM 8. 3aKOHa 0 MMHMCTAPCTBUMA M JPYTUM OpPraHMMa
yupase bocue u Xepuerosuse, ,,Cnyx6enn rmacauk buX®, 6p. 5/03, 42/03, 26/04, 42/04, 45/06, 88/07, 35/09, 59/09,
103/09, 87/2012, 6/13, 19/16 u 83/17.

14 JIEM je, usmely ocrasnor, HajesxHa 3a yckmahuBarme akTMBHOCTY oprana 1 mHCTUTYLHja Y BuX Koje ce ofHOCE Ha
oprosapajyhe akTMBHOCTY TOTPEOHE 32 €BPOIICKE MHTETPaliMje, Kao U 3a KOOPAMHAIUjy mpoBobera ofiyKa Koje JoHO-
ce HajyIexXHN opranyu u nHcTnTynuje buX, enrurera n B/l buX y ogHOCy Ha cBe akTMBHOCT IIOTpe6He 3a eBPOIICKe
MHTErpaje, y cknagy ca raukom I1I Opmyxke o Inpexuuju 3a eBporicke nHTerparmuje, ,Cnysx6enn rmacuuk buX*, 6p.
41/03.

15 Tocy: Ypen Bnage ®epneparuje buX sa esporcke nnrerparuje, Te ypepu/cmyx6e 3a eporncke nnrerpanuje y llocas-
ckoM, 3eHnuko-fobojckom, Cpenmwebocanckom, Kanrory 10 1 3anagHoxeprieropaykom kaHToHy. OH/TajH MHTEPB)y ca
MBanom Jypusmem, fupexTopom Kanienapuje 3a eBporcke nHTerpanuje 3amajHoxXeplieroBauykor KaHToHa, 17.12.2024.
TOfIMHE.

16 Tako je ypaheno y Kantony Capajeso, XepiieroBauko-HepeTBaHcKoM, TysnaHckoM, YHCKO-caHCKOM 1 BocaHcko-To-
HpumCcKoM KaHTOHY. OH/ajH MHTePB)y ca ViBaHOM JypumbeM, fupexkTopom KaHIienapuje 3a eBpoIcke MHTerpalje
3amajiHOXepIIeroBauKor KaHTOHa, 17.12.2024. rogue.

17 3axon o jasHoj ynpasu bpuko oucmpuxma buX, ,,Cny6enn rmacuuk Bpuko gucrpukra buX®, 6p. 18/24 - mpe-
unmheH Texcr.

18 Hanusoy buX, mpaBHy 0CHOB 32 0Baj MOJIA/IUTET YHYTpallllbe OpraHNU3al[}je OPraHa yIpaBe y 0671acTyt eBPONCKUX
uHTerpanuja je ypehen Onmykom o ycrocrapbarmy OpraHU3alMOHMX je[YHNUIIA 32 €BPOIICKE MHTETPAIMje ¥ OpTaHu-
Ma ynpase Boche u Xepuerosuse, ,Cnyxb6eunn rmacauk buX®, 6p. 66/08. Y enrurernma u B]] buX nucy nonecesn
moce6HM IIpaBHM AKTH KOj¥1 OV yPeIN/IN 0BO IUTalbe, A/l y OPTaHMMa yIIpaBe ¥ yIIPaBHUM OpraHM3aliujaMa ce IpeMa
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Kpenparme MexaH13sMa KOOpAMHaIMje Ipolieca eBPONCKMX MHTerpanyja y buX je samodero
Ha TeMe/by YMIbeHNIIE /1A je IPOLieC €BPOICKIX MHTETpallja KOMIUIEKCAH 1 [ IeTOBO OfIBUjatbe
HHje caMo CIOJbHONONIMTIIKO (IITo 611 cyrepucano npseHcTso Ilpencjenummrsa buX y cknagy
Ca HETOBMM HAJIEXHOCTIMA), HETO Ce TIYe HM3a HaIeXXHOCTV MHCTUTyuja buX, eHrurera,
xaHToHa U BJl buX y pasnmuuntum obnactyMa fpymrBeHor xuBora'’. Ha ToM Tpary, npaBuiHO
je yTBpbeHo fa GyHKIMOHANIAH MeXaHM3aM KOOPAMHAILMje Tpolieca eBPOIICKUX MHTerpamuja y
buX mMopa yBakuTu He caMo CIIO/bHONONMUTIYKE HaflNeXXHOCTH MHCTUTYIMja buX, Hero u Haj-
nexxHoctn etutera (yxpyuyjyhu u xantone y ®enepanyju buX), onHocHo bpuko Jucrpukra
buX, nonasehu o pactiopjene HagnexHocty usmehy buX u enrurera. C gpyre crpaHe, eHTUTETH
CY iY>KHU IIPY>XUTH CBY TOTpeOHy omoh nuctuTynujama buX, xkako 6u um omoryhunu ncnymwa-
Bame MehyHaponHux o6asesa buX, y ckimany ca wianom I11/2.6) Yerasa buX.

Y3umajyhu y 063up nmpeTXofHO HaBefleHe IIpaBHe MPeTIIOCTaBKe 3a ypehuBame cucrema
KOOpJMHALMje IPolieca eBPOINICKYX MHTerpanyja y buX je kpenpaH closxeH 1 BUIIECTeNeH MeXa-
HM3aM KoopauHanyje. OBa HyKHOCT MEXaHIM3Ma KOOPAIMHALIMje IIpoLieca €BPOIICKUX MHTerpalyja
y buX je cniuxoBuTo nspaxeHna unanom 2. cras (2) Opiyke o cucteMy KOOpAMHALMje Koju yTBphyje:

»KoopiuHaluja mporeca eBpoNCcKuX MHTerpanyja y buX sacHyuBa ce Ha MPYHIMINMA NTOIITOBAba
yHyTpalllbe IIpaBHe U MOTUTIYKe CTPyKType Y buX u 3amrute ycraBuMa fepuHUCAHUX HaJ-
JIEKHOCT CBUX HUBOA BIIACTY U IUXOBYX MHCTUTYIMjA Y TIOjeIUHUM 06macTyMa o6yxBahenm
TIPOIIECOM EBPOICKIX MHTETPaliyja, OCUTYParba BUF/BUBOCTH, T€ OTOBOPHOCTY CBIX HIBOA BNIACTU
3a 671aroBpeMeHO 1 JIjelOTBOPHO UCIYHhaBambe 06aBesa 13 Mpolieca eBPOICKIUX MHTErpallija u3
BIXOBe HajyIexHocTH . TuMe je mporec popMyicama ycarnaueHor crasa buX y ognocuma ca
unctutyujama EY, a moBopom usspiuera yroBopHux obasesa 3 Criopasyma o crabuamsaryju u
IPUAPYKUBAIY, Kao U JPYIUX 06aBe3a U3 Ipolieca eBPOICKIX MHTErpalyja, 06u/be)keH IpaBoM
¥ ofiroopHoury CBMX HaJIEXHUX HIUBOA BracTy y buX fa yuecTByjy y GopMmymmcamy TakBor
crasa. Oyka o cuctemy KoopauHauuje ypebyje ABa HUBoa KOOpAMHaLMje: 1) XOPU3OHTATHY
(ocTBapyje ce yHyTap jemHOT HUBOA OpraHM3alMje BIacTi — HUBO buX, eHTUTeTCKM, KaHTOHATHY,
te HuBo bJl buX) u 2) BepTuxanuu (kooppuHauuja u3Meby pasmmanryx Huoa Bractu y buX).
OmmyKoM o cucTeMy KoopauHarje je ypeheH nck/byanBo BepTUKamHI HUBO MEXaHM3Ma KOOPHH-
Halyje, IOK je cBaKy HMBO BlacTy y buX opnaiheH ga caMocTaIHO ypeayu XOpM30HTAIHY HUBO
KOOpAMHa1uje, ysuMajyhn y 063up muxose 3acebHe ycTaBHe IOPETKe M YIIPaBHOIPaBHE CIIELN-
¢u4HOCTY, KamanuTeTe 1 MoTpede.

Kaxo je Beh panuje ncrakuyTo, Ha HuBoy buX 3a Xopy30HTa/IHY KOOPAMHALN}Y je 3a/yKeHa
IIEW, y cknapy ca taukom III Omnyke o [lupekuuju 3a eBpOIICKe MHTErpaLuje

XopusoHTanHa KoopauHaruja y Penry6mum Cpiickoj ypebena je Onmykom o octBapyBamy
KOOpJIMHAIVje pelyOMuKyX OpraHa yIpase y CpoBobemy akTMBHOCTY ¥ 067aCTH eBPOIICKIUX
uHTerpanyuja u Mehynaponte capagme®. UsopuinTe Xopu3oHTanHe KoOpAMHALMje ¥ Pemy6numu

noTpebu OCHMBAjy YHYTpallllbe OPTAHI3AINOHE jeAMHIALIe 32 €BPOIICKE MHTETPAlNje UM Ce UMEHY]y KOOPANHATO-
P¥ 3a eBPOIICKe MHTErpaluje 3 pefia fpxxaBHUX cIyx6eHnka. Ibyx(0Bu) KafpoBiu 1o IpaByIy YMHE CACTAB PAFHIX
TpyTa 3a eBporcKe nHTerpanuje u3 OfmyKe o CMCTEMY KOOpAMHAIIHje.

19 Ha taj HaumH ocTBapyje ce 6MTaH MpeAycIos 3a YraHcTBO Y EY, a T0 je pasBoj ,,aAMMHUCTPATUBHOT KaMauTeTa"
BuX na mpumjemyje npaso EY. Bunjeru: Stevan Lili¢ i Katarina Golubovié, Evropsko upravno pravo (Beograd: Pravni
fakultet Univerziteta u Beogradu, 2011), 35.

20 Opmyka 0 ocTBapuBakby KOOpAMHALMje PelyOMMYKMX OpraHa yIpase y ClpoBohermy akTMBHOCTH y 06/macTu
eBPOIICKMX MHTerpanuja u MehyHapopHne capagnme, ,Cnyx6enn rnacHuk Peny6nuke Cprcke®, 6p. 119/18.
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Cprickoj moumpaHo je y MUHICTapCTBY 3a eBPOIICKe MHTerpanuje u MehyHaponHy capafimy (KoH-
KpeTHIje y Pecopy 3a eBpoIicke MHTerpauuje), y capanmy ca KabuHeTnMa IpefcjenHnka Base
Penryomuxe Cpricke u npenicjennuka Peny6nuke Cpricke, y umby o6esbjehema jenuHcTBeHOT Aje-
JI0Barba peryOnmMIKux oprata yupase, 3acTylamba jeMHCTBeHnX cTaBoBa Peny6muke Cpricke, Te
3allITUTe IeHe YCTaBHe IO3NIje U HAJJIeXHOCTH Y IIPOLlecy eBpOICKNUX MHTerpanuja u Meby-
HapopHe capape (Tauke IT u IV Omtyke o ocTBapuBamy KOOpAMHALMje PeIYONMYKIX OpraHa
yIpaBe y cripoBolery aKTMBHOCTI y 00/1aCTH eBPOIICKIUX MHTeTpaluja u MehyHapofiHe capafme).
Peny6miraky opranm ympase cy AyXKHM Ja ce, IPIWINKOM pean3alyje akTUBHOCTH Y TIPOLecy
€BPOIICKIX MHTETPaINja, IOpef pelieBaHTHNUX Ofipefiaba yCTaBHMX U 3aKOHCKUX IIPOIIICA M HaBe-
neHe Omryke mpuapxasajy u Kopjekca oHalIama MIMeHOBAaHUX IpeicTaBHMUKA U3 Pery6muxe
Cpricke y paiHMM THjenMMa 3a M3pafly 3aKOHa, PYTUX MPOINca 1 IpojeKaTa Ha HUBOY bocHe u
Xepruerosuue?'.

Kapa je pujed o xopusoHTanHoj koopanHanuju y ®enepanuju buX, BaxxHo je Harmacu-
T fia je MehyMHCTUTYLOHATHA KOOPAMHALINjA U capajiba Y IPOLIeCy eBPOICKIUX MHTErpaLje
yTeMe/beHa Ha ofipefifaMa 3aKOHa KOjiMa je peTyIicaH, ofpeheH ¥ MHCTUTYLOHAN30BAH Paj
OpraHa yIpase,a IIpyje CBera Ha OCHOBY 3aKOHa 0 yrpaBHOM nocTyIKy Oenepanuje buX, 3akona
0 opraHy3anyju oprata ynpase y @egepaunjyu buX u 3akoHa o pefepaaHuM MIHUCTAPCTBUMA U
ApyruM Tujenuma defepanne yrnpase. Y Pegepanuju buX ce, fakie, mpaBHI OCHOB 33 XOPU30H-
Ta/IHy KOOPAVHALM]Y ¥ MelyMHCTUTYIMOHAHY capajiiby Lipmy u3 mocTojeher mIpaBHOT OKBMpA.
Takobe, 3axoHoM 0 opranusauuju opraa ynpase y Oegepanuju buX Harnamena je o6aBesa oprana
na Mehyco6Ho capabyjy (1 XOpu30HTaTHO M BEPTUKA/IHO) YK/BYUYjyhM Ty M capafiby Y KOHTEKCTY
notpebe u3BpuIaBama Mehynapoguux o6asesa buX u Gegepaunje buX>.

Y B]l buX xopu3oHTaTHOM KOOPAMHAIMjOM OpPTaHa jaBHe YIIpaBe Y MPOLeCy eBPOICKMX
MHTerpanuja ynpasba Ofje/betbe 3a eBpoIIcKe MHTerpanyuje u MehyHaponHy capanmwy Brage B
buX, ok cy pamu 11je10BUTOCTY XOPU3OHTATHE KOOPAMHAIIMj€e IPOLieca eBPONCKYX MHTETpaLyja
y IpyruM ogjeberbumMa u uHcTuTynujama bJl buX (13 cBe Tpu rpaHe BIacTy) MMEHOBaHe KOH-
TaKT 0cobe 3a eBPOIICKe MHTErpalje, y3 ICTOBpeMeHy 06aBe3y CIy>XOeHIKa I HaMjeIlTeHNKa
y opranuMa 1 yHctuTynmjama B]] buX fa myreM MMeHOBaHMX KOHTAKT 0c06a I Y3 CaINlacCHOCT
PYKOBOAM/IALA OpTaHa ¥l MHCTUTYLIVja HOCTaB/bajy moTpebHe nHdopManje Ofje/bersy 3a eBpoIcKe
uHTerpanuje u MehyHaponHy capapmwy Brage BJ] buX.

OcrBapuBame BepTUKaTHe KOOPHMHAILMje OMOTyheHo je OCPeCTBOM 3ajeIHUYKNX THje-
na: 1) Konerujyma 3a eBporcke nHTerpanuje, 2) MMHUCTapcKux KoHdepenuuja, 3) Komucuje 3a
eBPOIICKe MHTerpanyje 1 4) pajHUX IPyIIa 3a eBPOIICKe MHTerparyje.

Konerujym 3a eBpoIicKe MHTeTpanyje je HajBuIle HOTUTIYKO THjeI0 MeXaHM3Ma KOOop-
IMHanmje, Koje o6e3bjelyje ycarmameHocT cTaBoBa 0 K/bYYHNM, CTPATEIIKMM Y IOTUTUIKAM
NUTabIMa Y 0071aCTH €BPOICKYX MHTETPALMja Te, Y KPajib0j MHCTAHIIN, OTK/Iamba eBeHyTaTHe
3acToje y UCnymapamy obaesa us nporeca unterpauuje buX y EY (uman 4. cras (1) Ognyke o
cucremy KoopauHanuje). CactaB Komerujyma 3a eBpoIcke MHTerparje duHe npefcjenasajyhn
u 3aMjeHunu npepcjegasajyher Casjeta MuHucrapa buX, npencjenuux u aBa wiaHa Braze

21 Kopekc nmoHalrama MMEHOBAaHNUX NpeficTaBHNUKa 13 Peny6nuke Cpricke y pafHUM THjenuMa 3a U3pajy 3aKOHa,
APYTUX IIpoIKCa U pojekaTa Ha HUBOY BocHe u Xepuerosute, ,,Cnysx6enn rnacuuk Peny6uke Cprcke®, 6p. 53/08.
22 OnnajH uHTepsjy ca AfHaHoM Tatapom, Ypen Bnane ®enepanuje buX sa esporncke nurerpanuje, 7.3.2019. ronune;
Omnnaju uHTepBjy ca VBaHOM Jypuibem, fupekTopoM Kanmenapuje 3a eBporicKke MHTerpaliyje 3amafHOXepIeroBayKor
KaHTOHa, 17.12.2024. roguHe.
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OGeneparnnje buX, npencjennuk u fBa wiaHna Brage Peny6rmke Cpricke, mpeacjefHuuu Braja
KaHTOHa 1 rpafoHadenHuk b]l buX. Cjegauie Komernjyma 3a eBpoIicke nHTerpanuje ce ofpxa-
Bajy HajMambe [Ba IyTa FofuIlbe (II031B 3a CjeTHMIy 00aBe3HO ce JOCTaB/ba CBUM WIAHOBMMA
Konernjyma HajkacHuje et pafHUX JaHa [IpMje faHa Ofp)KaBatba CjeqHuIIe), a PyHKUUjy cekxpeTa-
pujata Komernjyma o6asma JIEV. Cea TexHIYKa IUTama y Besy ca pagoM Komernjyma sa eBporcke
VHTerpalje perynmucaHa cy MoclmoBHIKOM o pafy (4maH 4. Ofmyke o cucTeMy KOOpMHALMje).

Munnucrapcke KoHbepeHuuje ce Gopmupajy mpemMa ceKTOpCKMM 06acTuMa y CKIafy ca
TIOI7IaB/bYIMA IpaBHe TekoBJHe EY (HIIp. 3a eKoHOMCKe 1 pMHAHCHjCKe TOCTIOBE, JKUBOTHY CPEHY,
HO/BOIPUBPENY U prOapCTBO, eHEPIeTHUKY UTH,. ), a HA OCHOBY YIIyTCTaBa KOja YCBajajy HaJIe)KHe
Brafie. YnHe ux pecopHo HaanexxHu MyHUCTpy CabjeTa MuHMCTapa buX, eHTUTETCKMX U KaH-
TOHA/THUX Brafa, Te Bnage b]l buX, y 3aBucHOCTM O BUXOBUX HAfIIEXHOCTY M IIMTamba Koje je
TnpeaMeT ofTyurBaba. CjeHMIe MUHUCTapCKIX KOHePEHIIMja ce ofjpXaBajy o moTpe6u (1osus
3a CjefHUIIYy MUHMCTapCKe KoHdepeHIuje 06aBe3HO ce J0CTaB/ba CBIM WIAHOBMMA MIHICTAPCKe
KoH(epeHIIMje HajKacHMje IeT PajHUX JlaHa Ipyje JaHa OfipyKaBama CjejHNULie), IpeficjenaBajy
UM II0 IPUHINITY POTalMje HaJ/IeXKHU MUHIUCTPY, @ QYHKIY)Y ceKpeTapa MUHUCTAPCKUX KOH-
¢epennnja 06aB/bajy MMeHOBaHA MNIA M3 MHCTUTYIMja pefcjenaBajyhnux oBux KoHpepeHIuja,
y capapmu ca JEN. CBaka MyHuCTapcka KoHpepeHIMja ycBaja jefMHCTBEHY IOCTIOBHYK O pajfy
KOjuM ce ypeDyjy TexHIYKa MUTamba OfFf 3HaYaja 3a HAUMH pajja MUHUCTapCKe KoHepeHIyje (W1aH
5. OmtyKe o cucTeMy KOOpAMHaILje).

Komucujy 3a eBporncke unTerpanuje ¢popmupao je Casjer Munucrapa, OfIykom o ycro-
craB/paiby Komucuje 3a eBporicke nnrerpanyje?’. Kommcuja 3a eBporcke nuTerpanyje je 3agyxeHa
3a ONIITY, TEXHNYKY, ONIEPATUBHY U METONOMONIKY KOOP/MHAILIM)Y ITPOlieca eBPOICKMUX MHTe-
rpanuja, Te y TOM IM/bYy OCTBapyje KOMYHMKAIIMjy Ca BUIINM U HVDKUM THjeTMMa MeXaHM3Ma
KOOpAMHALVje U IPeCTaB/ba CBOjeBPCHY croHy u3Meby wux, JEN u cranuux peneranuja buX
y 3ajennmukum Tujenuma buX u EY. Y cactas Komucuje 3a eBporicke MHTerpalyje ynase CTamTHu
yanoBH (gupextop JEV kao npencjenasajyhu, mpencTaBHULY eHTUTETCKMX BIajia KA0 3aMjeHM-
1M1 TIpeficjefaBajyher, npeacTaBHUIV KaHTOHATHUX Baja, Baje bll buX, re cexperap Komucuje
kora uMeHyje JJEV) 1 gonyHcky wiaHOBM (HIIp. IpeficjenaBajyhu pajHuX rpyma 3a eBpoIckKe
VHTeTpallyje, YIaHOBY aKkaeMCKe 3ajeHuLIe U Ip. ML OfpefyBa Y CKIafy ca WIAHOM 7. cTaB (2)
Opyke o cucTeMy KoopauHauuje, koju y pany Komucuje yuecTByjy o mosusy npepcjeasajyher
Kommcuje 1 y3 carmacHOCT cBMX cTaTHMX 4naHoBa). KoMucuja ce cacTaje o moTpe6u, a HajMarbe
jemHOM Y fBa Mjecena (O3MB 32 CjefHMIE ce 06aBe3HO JOCTaB/ba CBUM CTATHUM WIAHOBMMA
Komncuje HajkacHuje meT pafHNX [JaHa IIpyje JaHa ofp>KaBama cjenHuie Komucuje). PyHkumjy
cexperapujara Komucnje puu JJEV. Komucuja ypebyje TexHndka nurama off 3Hadaja 3a beH paj
IIOCTIOBHMKOM 0 papy (wiaH 6-8 OpjIyKe o c1cTeMy KOOpAMHALHje).

Papne rpyne sa eBpoIcKe MHTErpalyje pefCTaB/bajy OlepaTUBHA THjeNa Koja Ijenyjy y
CK/azy ca cMjepHuIamMa Komucuje 3a eBpoIicke MHTerpanyje, a yCIocTaBbajy ce y CKlafy ca Ipas-
HOM TekoBMHOM EY 1 Tematckuym normaspuma CropasyMa o cTabuInM3auji ¥ IpUAPYKUBAIbY.
UuHe uX MpeACTaBHMIIM HAJIEXHMX OpraHa yIpaBe ca CBUX HMBOa BracTu y buX, y saBucHOCTH
Of} IbMIXOBUX HAJIIEeXHOCTY U TINTamba Koje je IpeMeT OfiTy4nBama. PaiHe rpyme sa eBporncke
UHTETpanuje ofIyKoM ycrocTassba Capjer MyHMcTapa Ha npujenyor JIEN, a Ha ocHOBY ofTyka
0 MMEHOBambIMa Koje IIPETXOJHO JOHOCE HajlNeXHe MHCTUTYIIMje Ha CBMM HUBOMMA BIACTH ¥

23 Opnyka o ycriocrasbamy Komucuje 3a eBporncke unrerpanuje, ,Cnyxb6enn rnacuuk buX*, 6p. 79/16,93/16 u 71/17.
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buX. Cactaniiu pagHux rpyma 3a eBpoIicke HHTerpawje ce Ofp)KaBajy 1o moTpebu, a GyHKUujy
ceKpeTapa pafjHIX IPYIIa 3a eBPOIICKe MHTeTpanyje 00aB/bajy MMEHOBaHA NHUIfa U3 MHCTUTYLMja
npefcjenaBajyhux paguux rpyma (koju ce ofpebyjy mpeMa IpMHIUITY poTalyje IpecTaBHIKA
HaJUIOXHUX MHCTUTYLHja), y capapmbu ca IEV. TexHnuka nutama off 3Ha4aja 3a paji CBUX pafHUX
IpyIa 3a eBPOIICKe MHTerpauyje ypehyjy ce jenMHCTBEeHUM IIOCTOBHIKOM O Pafy KOju JOHOCK
Komncyja 3a eBporncke nnrerparuje (wianosu 9. u 10. Opiyke o cyucTeMy KOOpAyHanuuje).

IIpempa je Onmyka o MeXaHM3MY KOOPAMHALIMje Ha CHA3Y TOTOBO fielieHMjy, TIpoliec YCIIo-
CTaB/batba CTPYKTYpa IpenBubeHNX 0BOM OTYKOM Ca OBE BpEMEHCKeE JUCTAHIle Ce MOe YITTaBHOM
onyjeHNTH Kao HeedukacaH. lofajyhu Tome decTe omMTUYKE TeH3Mje, TOTOTOBO Ha HIBOY buX,
byHKIMOHMCabe MeXaHI3Ma KOOP/MHALIMje Ce CyoyaBa ca OpojHIM 13a30BMMa KOji BeroBe Iep-
CIIeKTUBe YMHe HeM3BjeCHUM, KaKaB je yoCTa/IoM A0 cafia 61o 1 eBponcky nyT buX.

3. 13A30BU N NEPCIIEKTUBE @YHKIIMOHVMCAIbA
MEXAHUNU3MA KOOPAMHALMJEY bOCHI 1 XEPITETOBIHHA

IToce6HO 3HavajaH eNEMEHT MeXaHM3Ma KOOPAMHAI[Mje, KOjU OIPUHOCH ycKnahuBamy ca
€BPOIICKMM YIIPaBHMM IIPOCTOPOM, IIPENCTaB/bajy IpoLiefype Paja 3ajefHNIKMX THjeNa Koja YiHe
CTPYKTYPY MeXaHM3Ma KOOpAMHaIje*,

JenHa o K/bY4HMX NTPOLIEAYPATHUX OfpeNOU Y OKBUPY MeXaHU3Ma KOOPAMHALIN]e je YiIaH
3.craB (2) Onnyke 0 cucTeMy KOOpAMHALMje MIPOIICYje ia KBOPYM 3a Offp>KaBarbe cacTaHaka 1
OfTyYMBatbe 3ajeJHMYKIUX THjeNa YyHe oBlalheHy IpefcTaBHULY CBYX HUBOA BlacTy y buX,
y3uMajyhu y 0631p m1xoBe HaJ/IeXKHOCTH U IUTamba Koja Cy IIpefiMeT O Ty4MBama (Tako HIIp. y
CTy4ajeByMa Kajia Cy KAHTOHY UCK/bY4MBO HATeXXHM 3a ofjpeheHo ITarbe IBIXOBY IPeACTaBHULIN
00aBe3HO YYeCTBYjy Ha cacTaHIUMa, ITo Hehe 61TH Cy4aj aKo je IMTambe 0 KOMe Ce OFIydyje y
UCKby4nBoj HamexxHocTn Pegepanyje buX). Haunu pafa cBuX 3ajefHIYKIX THjeTa feTa/bHIje
ce ypehyje mocnoBHUIIMMA O pajy, IBIXOBY CACTAHIN 10 IPABIITY HUCY jaBHU U OfPXKaBajy ce 10
noTpe6y™, a ofIyKe ce JOHOCE KOHCEH3yCOM. VITycTpaTuBaH mpyuMjep GpyHKIMOHNCAba MeXa-
HU3Ma KOOpAMHAIje IpeficTaB/ba IPOLeC OfiTOBapamba Ha YIUTHUK EBpoIicke Komucuje, Kafia
Cy ycar/aleHu ofiroBopu focTasbeny EY koopayHaTopyuma Ha CBUM HUBOMMA BacTy y buX Ha
noTBphuBame, HaKoH 4era cy norspheHe ofrosope ofo6pumn CaBjeT MUHICTapa, EHTUTETCKE U

24 Y3 oBe mpoluepype, 3a ycknahuparme ca NpMHIMINMA €BPOICKOT YIPABHOT IIPOCTOPA HAPOUMTO Cy 3HAYAjHE
mpoliefiype uspage 1 KoopAnuHanuje japuux monutuka. O rome Bupjeru: Nevenko D. Vranjes, ,,Analiza uskladenosti
razvoja javnih politika u zemljama Zapadnog Balkana sa standardima Evropske unije, Strani pravni Zivot, god. LXV,
br. 1/2021, 35.

25 Jlo mapra 2019. rouHe cy ce Hajueurhe ofpxaBanu pau nmpunpeme ceeobyxsaTHux ogrosopa buX Ha Ynutauk
Esponcke xomucuje, myTeMm kojux je EY npoujemusana cnpemaoct buX sa ctuname craTyca KaHujaTa u oTBapaibe
nperosopa o npucrynamy EY. ¥ ucrom nepuony, cacranun Konernjyma sa esporncke unterpanuje u Komucuje sa
eBPOIICKe MHTeTpaIuje cy ce ofpxasanu y CapajeBy, JOK Cy CACTaHIIM pafHUX IPYIIa 32 eBPOIICKe MHTErpalije yIias-
Howm oxipxaBannu y Capajesy, satum y bamwoj Jlynu u y mamoj mjepu y lllupokom Bpujery. Onnaju nntepsjy ca Becuom
Xpcro, EY koopaunatopom Brasie 3anaHoXepIieroBavykor KaHToHa, 5.3.2019. rogune; OHmajn unTepsjy ca Kpucru-
HoM llpmwau, EY koopaunaropom Biasie XepieropaukoHepeTBaHCKOT KaHTOHa, 7.3.2019. ropgune. Onnaju uHTEpPBjy ca
Nlujanom [lenuh, koopaunaropom Brage YHCKO-caHCKOT KaHTOHA 3a eBPOIICKe MHTerpanje, 21.3.2019. roguse.
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KaHTOHa/He Brafie, Te Brama BJl buX?. Kako 61 MexaHusam KOOpAuHariuje 610 KOHTHHYMPAHO
¢bynxumonanas, wiaHoM 3. cras (1) Ommyke o cucTemy KoopAnHaLuje Ipomncana je o6aBesa
MHCTUTYLMja Ha CBUM HuBoMMa BracTu y buX na o6e3bujene yuenthe cBojux npeacraBHuKa Ha
CacTaHLMMA 33je[HYKIX THjeNa.

BuraH nponenypanHy eeMeHT MexaHu3Ma koopayuHanyje y buX je Moryhroct npepsubena
waHoM 3. ctaB (3) OmtyKe 0 cucTeMy KOOPHMHAIIMje la Ce CBe YCBOjeHe OIyKe (M3y3eB OfTyKa
Konernjyma 3a eBporicke MHTerparuje, Kao HajBUIIET THjeNa) MOTY HPEUCIIUTATH Off CTPaHe BUILINX
THjea y OKBUPY MEXaHU3Ma, I TO Y POKy off 10 jaHa off jaHa ycBajama. [lopep Tora, o ysopy Ha
C/IMYaH MeXaHM3aM 13 benrujckor gpenepanusma, 4iaH 3. cras (4) Onmyke o cucTeMy KOOpAMHALje
ypebyje na ce y cnydajy Heycarnamapama ofnyKa off CTpaHe HOjeIHIX 3ajeHUYKUX THjeNa, OfIy-
4yBalbe 0 CIOPHOM IUTaY Y GOPMMU 3aXTjeBa, Y3 00pasioxerbe 1 Ipujefyiore Moryhux pjelema,
npocbehyje HemocpeaHo BuleM THjeny”’, 3ak/bydHo ca KonernjyMoM 3a eBpoIcKe MHTerpanmje.

Toxom mpeTxopHe felieHNnje MeXaHM3aM KOOPAMHAIMje Ipolieca eBPOIICKMX MHTErpaLyja
y buX je nmocreneno usrpahusan, 360r yera cBa 3ajefHNYKA THjea HICY UCTOBPEMEHO YCIIO-
craB/beHa. HakoH cTunama craTyca KaHAM/AaTa 3a WIAHCTBO ¥ buX, npumjetan je Hemrro Behu
aKTUBU3aM 3ajeJHIYKVX TIje/Ia, aKo II0CTOj) jOLI MHOTO IIPOCTOpa 3a Hanpexnak. OBpje he 6yutu
pujedn 0 aKTyeTHMM aKTUBHOCTMMA HajBUIIMX 3ajeTHIYKMX THjeNla Y OKBUPY MeXaHM3Ma KOOp-
muHanyje: Konernjymy 3a eBpoIcke UHTerpaliuje, MUHUCTApCKUM KoHepennujama 1 Komucuju
3a eBPOIICKE MHTETparuje.

Ha nocnepmoj, 7. cjemunuy Konernjyma sa eBpoIcke MHTerpanuje ,, Konerujym sa esporcke
MHTETpalyje je 3ay>K1o YIaHoBe pajgHux rpyna Komerujyma 3a eBpOICKe MHTErpanyje fa mpe-
I7eflajy FOCTaB/beHe MaTepujasie 3a eKCINIaHaTOPHM CKPMHHT Te la YHyTap CBOjYX MHCTUTYLMja
UeHTHGUKY]Y CBa IMTakba KOja je IOTpeOHO mocTaBUTH EBPOIICKOj KOMMCHjH, @ Y Be3) ca IPaBHOM
TekoBMHOM EBporicke ynuje. Konmerujym sa eBpoIicke MHTeTpalyje je IPUOPUTETHUM OLUjeHUO
JIOHOLIIebe OJTYKe O YCIIOCTaB/balby CTPYKTYpa 3a IPUCTYIHe mperosope usMehy bocHe 1 Xep-
neroBuHe 1 EBporcke yHuje, uuMe 6u ce ojayana nperopapadka nosuuuja bocue u Xepuerosuse,
y3 HaIlOMeHY fia y cBakoj (asu Oyny ykbydeHn cBU HaJIexxHM HyuBou BracTu. IIpencjenasajyha
Kpuimro je ncraxia HeOMXOJHOCT XMTHOT YCIIOCTaB/batba CTPYKTYPa 3a IIPUCTYIIHE IIPETOBOPE
usmeby BocHe 1 XepuierosuHe 1 EBporicke yHuje, MeHOBate IIABHOT IIperoBapaya I Nperosa-
pauxor TuMa. C nmbeM yHanpebermwa mMopena [Iporpama nnterpucamwa buX y EY, Konerujym 3a
€BPOIICKe MHTerpariuje je 3y xuno Komucujy 3a eBponcke uHTerpaimje a, HAKOH KOHCY/ITAIMOHOT
cacTaHka ¢ EBpoIcKOM KOMMCHjOM, IPUIIPEMI HOBY METOONIOTHjy uspaje Ilporpama nnrerpu-
cama bocue u Xepuerosune y EBpoIicky yHujy y ckmagy ¢ KoMeHTapuMa EBporicke Komucuje Ha
papuy Marepujan Ilporpama unrerpucama buX y EV<%,

26 OmnnajuunTepsjy ca Kpucrunom lpma, EY koopaunaropom Braje XeprieropaykoHepeTBaHCKOT KaHTOHa, 7.3.2019.
roune; Onmaju uHTepBjy ca AfHanoM Tatapom, Ypen Brase ®enepanuje buX 3a eBporcke nnterpamnuje, 7.3.2019.
TOfIMHE.

27 Y HEKO/MKO HaBpaTa MUTakba OBOJOM KojuX Huje 61mo Moryhe moctuhu KoHcensyc cy nmpocnujehusana ox
CTpaHe paJHUX TPyIIa 3a €BPOINCKE MHTETpalMje HENOCPeHO BuueM Tujeny — Komucuju sa eBponcke MHTerpa-
nuje. Bugjetn: Ofgrosop Ha 3acTynmHIYKO MUTabe, https://static.parlament.ba/doc/159945_1475-%20Sa%c5%ala%20
Magazinovi%c4%87%20-%200dgovor%20VMBiH%20(DEI).pdf, npucrymnmseno

24.11.2024. TOfMHE.

28 Bupjetu: Oppxana 7. cjexuuna Konerujyma sa eBporncke unrerpanuje, https://www.vijeceministara.gov.ba/
saopstenja/saopstenja_predsjedavajuceg/default.aspx?id=43125&langTag=sr-SP-Cyrl, mpucrymmeno 21.11.2024. roguse.
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IIpBMX HEKONMMKO TOfMHA HAKOH JoHoIIema OfyIyKe 0 CicTeMy KOOPAMHAIIMje MIHMCTap-
cKe KOH(epeHIMje HIUCY Ofp)Kase HU jefHY CjefHMIY, WITO je 6ua ounrieqHa AuchyHKImja y
GyHKIVOHNCABY MeXaHN3Ma KOOpAMHALMje Yije je OTKIamambe PeIaTMBHO CKOPO 3al0YeTo.
3axpy4Ho ca KpajeM 2024. rofuHe, Off YKYIHO 12 MUHMCTApCKMX KOH(pepeHIIja YCIOCTaB/beHO
je onpyaBarmeM IPBYX MHULMjaTHIX CacTaHaK CaMo IeT MIHUCTapCKUX KoHdepeHIuja, ITo
yKasyje la Cy MMHUCTapcKe KoHdepeHImje y ocafallbeM pasBojy MeXaHn3Ma KoopAMHaIje
Hajcmabuja Kapuka®. Ha Tom Tpary, MMHUCTapcKa KoHpepeHIIja 3a eKOHOMCKe U (pMHAHCHjCKe
IIOC/IOBE j€ CBOjy IIPBY KOHCTUTYTUBHY CjefHULY Ofp>Kana Tek 24. 5. 2021. ropyHe, FoTOBO IeT
TOJIMHA HAKOH YCIIOCTaB/batbha MexaHu3Ma koopauHarje™. YnHm ce Aa je pjeierse oBor mpobnema
Moryhe rojauaHum aHT@XXMaHOM Braja eHtuTeTa 1 CaBjeTa MUHUCTAPa, Koju 61 MOpanu Aa mpe-
y3MY HOMTUTUYKY OfTOBOPHOCT 3 Ae6/I0Ka/ly OBOT BaXKHOT CeTMEHTA MeXaHy3Ma KoopyHalyje’’.

Ha nocmenmeM 16. cactanky Komucuje 3a epomncke unTerpauuje ,Komucuja je o6asuna
nH}OpMaTHBHe pasToBOpe Ca PyKOBOACTBOM PafHUX IPYIIa 32 eBPOIICKe MHTErpalyje Te JoHuje-
71a 3aK/byYKe KOjUM je yTBpheHa o6aBe3a OKOHYama aKTUBHOCTY Ha ¢pyHam3anuju [Iporpama
nnTerpucama buX y EY“*. C 063upom Ha 6poj cacTaHaka y IPETXOHOM IIePUOLY, MOXe Ce TBP-
outh fia je Komucuja 3a eBpoIcKe MHTeTpalyje HajaKTUBHIjE 3aje[HUYKO THjeI0 Y MEXaHU3MY
KOOpAIHaLuje.

OmmykoM o yCIocTaB/bary PafjHNX IPYIIa 3a eBPOIICKe MHTerpamnuje GopMmpaHo je 36
PajiHMX TPYyIIa 9MjI je NjeNOKPYT paja y CKIajy ca IpaBHOM TekoBuHOM EY u xpurepujymmuma
IpUCTYNamba. Y IPUIOTY MCTe OfTyKe IIOMMEHINYHO cy ofpebheHn mpencjenasajyhn paguux rpymna.
CBaka pajjHa rpyIa uMa Tpy Ipeficjenanajyha koju ce poTupajy npema pefociujeny npercjenaBarma,
a Jjonase U3 HA[JIOKHUX MHCTUTYLMja Ha HUuBouMa buX u enrurera. Cynehn npema focrynHum
nH}popMaIyjaMa 0 UMeHOBabIMa WIAHOBA PAJIHMX IPYIIa 3a €BPOICKe MHTeTpalyje ¥ HajMHO-
ro/pyaHujoj penepantoj jemyunny y ®enepauuju buX - Kantony CapajeBo, GyHKIMOHUCAbE
PafHMX IPyIIa 3a €BPOIICKe MHTerpamyje je y 2024. roguuu jou y modeTHoj $asu u Tek Tpeba fa ga

29 Jlo cafa cy KoHCTUTYMCaHe: MuHMCTapCcKa KOHbepeHInja 3a eKOHOMCKe 1 pUHAHCUjCKe TOCI0Be, MIHICTapcKa
koH(epeHIMja 3a O/bONPUBPeNY U pubapcTBo, MUHMCTapcKa KOHpepeHIMja 32 yHy Tpalllibe MocnoBe, Munucrap-
cKa KoHdepeHIMja 32 3aI0L/baBatbe M COMjaNHy MOMUTUKY M MUHMCTapCcKa KoHbepeHI[ija 3a TPXKUIITe, TPTOBUHY,
KOHKYPEHTHOCT, MHYCTPUjy U IIapIHe. JOLI yBMjeK HICY KOHCTUTyMcaHe: MuHucTapcka KoHdepeHuja 3a mpasocyhe
¥ OCHOBHA TIpaBa, MuHucTapcka KoHdepeHIja 3a )XMBOTHY CpeiHy, MuHuCcTapcka KoH(epeHIuja 3a 3pasbe u
3aIITUTY MOTpolIaya, MuHNCTapcKa KoHdepeHI1ja 3a TPAHCIIOPT U TeNeKOMyHUKaluje, MiHucTapcka KoHdepeH-
1yja 3a eHepriujy, Munncrapcka koHepeHuja 3a 06pasosaibe, HayKy, MIaje, KyATypy i cropT u MuHucTapcka
koHepeHIMja 3a ocTana nuTamwa. IHTepsjy ca Mp Pagmunom Iparumuh, B. 1. moMohHMKa MUHICTpa 32 €BPOIICKe
nHTerpalje y MUHICTapCTBY 3a eBPOIICKe MHTErpanuje u MelyHaponHy capaamy, bamwa Jlyka, 13.12.2024. rogue;
Omnaju uHTEpBjy ca ViBaHOM JypmbeM, fupexTopoM KaHIenapuje 3a eBpoIcke MHTerpanyje 3anajHoxXepleropay-
KOT KaHTOHa, 17.12.2024. rogune; Onnaju unTepsjy ca Annanom Tatapom, Ypen Bnage ®enepanuje buX sa espomncke
uHTerpanuje, 17. 12. 2024. ropune.

30 Bupjeru: Koncruryncana Munucrapcka kondepenunuja 3a ekoHoMcKe 1 QMHaHCHjcKe mocmoBe y mpomecy EY,
https://mft.gov.ba/publication/read/konstituirana-ministarska-konferencije-za-ekonomske-i-finansijske-poslove-u-
procesu-eu?pageld=94&lang=sr, npucrymseno 21.11.2024. roguse.

31 Kapa je pujeu o Perry6muum Cprickoj, KOHKpeTaH KOpak y 0BOM IPaBIly je Ipey3eT AOHOIIemeM pjelera Brase
Peny6muke Cpricke 0 yTBphuBamy MHCTUTYLMOHATHUX NpesicTaBHMKa Brane Peny6muke Cpricke Koju yuecTByjy y
II0je/lHAYHIM MUHUCTAPCKUM KoH(epeHIMjaMa y CUCTeMy KOOP/MHAIMje PoLieca eBPONICKUX MHTerp/baljija, 6p.
04/1-012-2-925/19 ot 3. 4. 2019. roguHe.

32 OppxaH 16. cacranak KoMucuje 3a eBporcke nnrerparnuje, https://fbihvlada.gov.ba/bs/odrzan-16-sastanak-
komisije-za-evropske-integracije, mpucrymmeno 21.11.2024. ropuHe.
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BUJI/BUBIje Pe3y/TaTe y POLIeCy eBPOICKUX MHTerpaluja®. ¥ qocafalimeM NepUopy pafiHe IpyIe
Cy ce YITIaBHOM cacTajaie yTeM eleKTPOHCKUX CjeHNIIA (IIpakca 3amoyeTa TOKOM IaHeMIje
KoBup-19, anu HacTaB/beHa 1 HAKOH NAHJiEMUje), Y3 KOMYHUKAL]Y IIyTeM €/IeKTPOHCKe TIONLITe,
a OBOJIOM KOHKPETHMX NUTaka Kao LITO CY U3PaJia OfTOBOPA Ha YIIUTHUK EBpoICKe KOMUCHje 1
Hanpta IIporpama uHTerpucama®. Jimak, xao y3opas npumjep noppluke GpyHKIOHNCaba Mexa-
HI3Ma KOODJMHAIIMje Ipolieca eBPONICKIX MHTeTPaIinja U3fBajajy ce uspaja Vindopmaiyonor
CHCTeMa 3a TIOPIIKY IIPOLiecy eBPOICKUX MHTErpalyja koju oMoryhaBsa eleKTpOHCKY MHTepaKIujy
CBJX YYeCHIKA y IIPOLIeCy eBPOIICKIX MHTeTpalyja, Kao 1 6pojHe 06yKe 3a WIAHOBE PafHIX IPYIIa,
ce y opranysanyju JEV. C gpyre cTpaHe, Kao HefocTaTak y QYHKIMOHNCAbY PagHNX IPYIIA 33
eBPOIICKe MHTeTpallje UCTUYY Ce Kallllbelba § JoCTaB/bamby nHpopManyja y Vinpopmaronu
CHCTeM, jep ce IIojefVHe pafiHe rpyme (11X 14) HUCY IpUApKaBaje POKOBa 32 pealu3alijy akTUB-
HOCT, YIIPKOC TOMe IITO Cy OBU POKOBY OMJIM 3HATHO IPORy KeHU ycrujen nanaemuje Kosup-19%.

HaxoH 1mITO BEpTUKAMTHO CTPYKTYpICAHA 3ajefHNYKA THjela MEXaHM3Ma KOOpAMHALMje ¥
buX ¢popmymuy ycarnamen craB buX o ogpeheHoM nuramy, KOMyHUKaIMja IpeMa MHCTUTY-
nujama EY ce ogsuja mocpencTBoM cTannux generanyja buX y sajepauuxum tujenuma buX u EY,
a 1o cy: 1) Cranna feneranuja buX y okBupy CaBjeta 3a cTabummsanujy u npuapyxusame; 2)
Cranna peneranuja buX y oksupy Onbopa 3a crabunmmsanyjy ¥ DpuapyXuBame; 3) CTalHe fiefe-
ranyje buX y okBupy nogopbopa 3a crabummusanujy u mpuapyKuBambe U 4) CTaaHe feneramuje
buX y oxBUpy ApyTuX 3ajefHIYKNX THjena. Y cknagy ca wiaHoM 11. ctaB (5) Omnyke o cuctemy
KOOpAMHaLuje, cTanHe feneranuje buX cy gyxHe fa Ha cacTaHL[MMa 33jefHMYKMX THjena buX n
EY sactymajy u mpeseHTyjy MCK/bYYMBO CTaBOBE KOjU CY yCAIZIalIeH! Y OKBUPY MEXaHM3Ma KOOP-
AVHAIVje poLieca eBPOIICKUX MHTerpanyja y buX, a mpema ogpen6u wiana 12. Ogyke o cucteMy
KOOpPJMHALIMje, MCK/BYYMBO TAKO ycarlallleHy CTaBOBU MOTY OMTY IIPEfiCTaB/beHN Kao jeIMHCTBEH
craB y uMe buX y koMyHMKauuju ca mHCTHTyIMjamMa EYS.

33 Ilpemujep Yk ¢ yIaHOBMMA pajiHUX IPYIIa 33 eBPOICKe MHTerpanuje: OAToBOPHO U KBAIMTETHO IPEACTABUTE
Kanron Capajeso, https://vlada.ks.gov.ba/aktuelnosti/novosti/premijer-uk-s-clanovima-radnih-grupa-za-evropske-
integracije-odgovorno-i, mpucrympseno 24.11.2024. roguse.

34 CTuMy Be3nu, 3aroBapa ce yCIIOCTaB/bake CTBAPHe Il KOHTMHYMPaHe KOOPAMHAIMje Ka0 CYIITUHCKOT ONpefije/berba
cucTeMa KOOpAMHAI[Mje yMjeCTo apiiyjanHe KOOPAMHALIMje IOBOJOM IojeAuHIX muTamba. OHIajH HHTepB]jy ca VIBaHOM
Jypumem, pupexTopom KaHuenapuje 3a eBporcke MHTETpanmje 3anmaHOXepIleToBauyKor KaHTOHa, 17.12.2024. roauHe.
35 OAroBOp Ha 3aCTYMHMYKO MuTame, https:/static.parlament.ba/doc/159945_1475-%20Sa%c5%ala%20
Magazinovi%c4%87%20-%200dgovor%20VMBiH%20(DEI).pdf, npucrynmbeno 24.11.2024. ropuxe.

36 IIpema mojegMHNM ayTOpUMa, CIUIET IPaBHO ypeheHNX ofHOCA afMUHNUCTpAlMja HAlIMOHATHUX AP>KaBa I
nncrurynuja EY TBopn EBporncko ynpasro mpaso. Ynopenu: leva Deviatnikovaite, “EU Administrative Law —

what are EU-Level Public Administrators?”, Hungarian Journal of Legal Studies, Vol. 59, No. 1 (2018), 20-21; Lili¢ i
Golubovi¢, Evropsko upravno pravo, 15-17.

199



Bojan Bnawku

4. MEXAHU3MU KOOPIMHAIIUJE CA EBPOIICKOM
YHUJOM Y ITIOJEIVIHUM EBPOIICKMM ®EJEPAIIIJAMA

Ox xpaja XX Bijexa MHTeH3UBIpPaHa je capajiba 1 MehysasucHoct usmeby np>xasa, mro je
ocTaBuio crenyuyaH Tpar 1 Ha GpyHKIMOHNUCabe PefepanHux Apxasa®’. [Tomazehu of Tora fa
Cy y IpaBUITy CIIO/bHY IIOCTIOBY Y HAJIEXKHOCTY CaBe3HIUX JIpXKaBa, (IIpeMia pparMeHTH CIO/bHO-
MOTMTUYKIX HAJIEKHOCTI CaBe3HNM YCTaBUMa MOTY 6uTH faTi defiepaTHuM jeANHNIAMA), Y3
MCTOBPeMeHY AY>KHOCT HAJ/Ie)KHIX CaBe3HNX OPraHa [ja y Bohemy CII0/bHe IIONUTHKE YBaXKaBajy
UCK/bYYMBe HAJ/IXXHOCTI U K/byYHe MHTepece defepalHnx jenuHnna’®. V3 mpeTxofHo HaBeIeHoT
cnujenu gyxxHocT defepannje u GefepanHux jefMHNUIIA fa CBaKa ¥ 061acTIMa U3 CBOje HAJJIEX-
HOCTY IIpUMjersYjy ofpenbe paTiduKkoBaHux MehyHapofHIX yroBOpa, IITO HAPOUNTO JI0A3Y IO
u3paxaja y eBponckuM ¢efepaiyjama Koje cy wianute EY umm cy ycrocraBune 6unarepante
onHoce ca EY. Haume, y oBuM ¢efiepatiyjama roToBo CBMM YIPAaBHUM 00/1aCTUMAa MHTEH3MBIPaHa
je ynpasHa Konseprenuuja ca EY Koja je joBena 1o kxpenpama jelMHCTBEHOT €BPOIICKOT yIIPaBHOT
npoctopa’® u o6yxBara CIUIeT KaHaTa KoMyHMKamyje nsMely apmuaucrpanuja EY u gpxasa wia-
Huia (I1a 9aK ¥ fpxxasa Koje Hucy wianuie EY)*. C tum y Besu, Ha cipeiehum cTpanumama 6uhe
aHa/IM3VpaHa UCKyCTBa ABMje eBporcke depnepanyje — benruje u IlIBajuapcxe.

Bumeperennjcko unanctso benruje y EY je usmeby ocranor omoryhuno fa, mapanento ca
denepanusanmjoM IpeTXOAHO yHUTApHO ypeheHe npxase, denepaiyja u denepante jegunnie
MHTEH3UBUPAjy BEPTUKAIIHY ¥ XOPU3OHTANIHY MeDyBIagyHy capanmy, IpuMapHo y GopMu cIio-
pasyMa o capafimbi, a y Iu/by OCUrypama npumjere npasa EY. Ha tom tpary, ayropu Jan bejepc
(Jan Beyers) u Iletep bypcenc (Peter Bursens) HaBofie Jia ,,eBpOIICKe MHTerpalyje 0xpabpyjy
benepanyjy, peruoHe 1 3ajefHulIe ja YCIOCTaBe MEXaHU3Me capajiibe y OKBUPMMA YCTaBHUX
onpen6ém 6enrujcKor fyamHor defepanusma’, Te ia ,eBpornensalyja yonaxapa 1w oMeKIIaBa
IBOjHY IpUpony benrujckor defepaniaMa 1 MOACTIYE OCTEIIEHN Pas3Boj Ka KOOIePaTUBHIM
obmuyma GpopmanHor u HehopManHOT yrpassbatba ‘', CBOjeBpCHA ,,eBpOIen3aja U3BPIIHIX
HAJUIOKHOCTH Y OeNrijckoM BojHOM (efiepanu3My 3a IOCbefully je, usmely ocrainor, foBena
110 ycTaHOB/beHa oBnaiihema defepanuje aa nox ofpehennm ycnosuma crymm Ha Mjecto depe-
paJIHVIX jeVHMIIA KOje He U3BpILIaBajy obaBe3e Mpousalie 13 npasa EY, Ha BUXOB TpoIIak, 1 To

37 Ommupuuje Bugjern: Harvey Lazar, Hamish Telford, Ronald L. Watts eds., The Impact of Global and Regional
Integration on Federal Systems: A Comparative Analysis (Montreal&Kingston, London, Ithaca: Institute of
Intergovernmental Relations, School of Policy Studies, Queen’s University, McGill-Queen’s University Press, 2003).

38 Ilpema jemHOM CXBaTamy, 3a yCIjellIHO Boleme cIo/bHE MOMNUTIKe (eflepaTHUX P>KaBa Hajbosbe je IPUMjemnu-
BATV IPUMHINI 33jefHIYKOT GOPMY/INCaba CIIO/LHOMONMNTIIKIX OfTYKa KOje Ce ICTOBPEMEHO TUYY HaJNeKHOCTI
denepannje n dperepanHuX jefUHNIIA, MTO je MOryhe i mpaxkTIYHO peanusoBaTy yuemheM npeacraBHuKa defepan-
HUX je[[IHUIIA Y CIIOJbHOIOMUTUYKUM Aeferanujama u Mehynapoguum oprauusanujama. Bupgjern: Arnold Koller et
al. (Thiirer, Daniel, Dafflon, Bernard, Ehrenzeller, Bernhard, Pfisterer, Thomas, Waldmann, Bernhard), Principles
of Federalism: Guidelines for Good Federal Practices - a Swiss contribution, (Baden-Baden, Ziirich, St. Gallen:
Nomos, Dike, 2012), 83-85.

39 Andras Torma, “The European Administrative Space”, European Integration Studies, Volume 9, Number 1 (2011),
149.

40 EvaG. Heidbreder, “Structuring the European Administrative Space — Channels of EU Penetration and Mechanisms
of National Change”, KFG Working Paper “The Transformative Power of Europe”, No. 5, (Berlin: Freie Universitit,
September 2009), 7-11.

41 Céline Romainville, “Dynamics of Belgian plurinational federalism: a small state under pressure”, Boston College
International & Comparative Law Review, Vol. 38:225, (2015), 247-248.
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CBe JIOK (efiepanHe jeAMHMIe He U3BpILle laTe 0baBese (wiaH 16 cTaB 3 CrienujamHoT 3aKOHa 07
8.aBrycra 1980. ropuxe).

Kooppmuanuja ogroca benruje ca EY je mpuMapHo y HajyIe)XHOCTH [jBa caBe3Ha Tujena: 1)
CaBesHe jaBHe cTy>0e 3a clI0/bHe IIOCIOBe U 2) [eHepaHe upeKIuje 3a KOOPHVHALIN]Y ¥ eBPOIICKe
TI0CTIOBe, KOja je opraH ympaBe y cactaBy CaBesHe jaBHe crmyx6e 3a crio/bHe nocmose®2. IIpu Tow,
Tenepanna iupekiyja 3a KOOPAMHALN}Y ¥ EBPOIICKE IOCTIOBE je IPMMAPHI OPTaH 33 0CTBapUBarmbe
KOOpAVHAIIMje OpTaHa caBe3He yIIpaBe 1 OpraHa yIpase Oenrujckux dpefepanHmX jefuHuna (3ajes-
HUIIA U peryioHa) ca wianoBuMa CranHor npefcraBuuinTBa benruje npu EY, pagu popmynucama
1 3aCTyTama jefuHCTBeHOT cTaBa benruje y Casjety EY n EBponickom casjety. [lopep npeTxogHo
HaBeJieHa JIBa THjena, Kao ,[oMONHN MeXaHM3MM KOOPAMHALIMje, OCHOBAHA CY jOLI TPU THjeNa:
1) Mebymuuucrapcka koHdepenruja 3a criomhy nommtuky (La Conférence Interministérielle
Politique Etrangére - CIPE), 2) Komurter 3a capanwy (Comité de concertation) u 3) Mehymu-
HIUCTapCKH ekoHOMCcKH komuteT (Commission économique interministérielle - CEI)*. OBa Tpu
THjena Tpeba fa omoryhe mocTu3ame KOHCEH3yca y Cy4ajeBMMa Hec/aramwa usMel)y HaimexxHmux
MUHHCTapcTaBa efeparmje 1 dpegepannyx jegunnia. KoHadHo, cBa MUHICTapCTBA Ha CaBE3HOM
HIBOY, Ka0 J1 Ha HIBOY 3ajelHNIIA 1 PErMOHA, IMEHOBA/a Cy KOOPAMHATOPE 33 eBPOIICKe MOCIIO-
Be, KOj Y Lije/IVHY y3€eBLIN YMHe CIeLjaI130BaHy MPEXY YIPaBHUX CTy)XOeHNKa ca OCHOBHOM
¢yHKIMjoM onmakinama capafme usmeby denepanuje u denepamHuX jenuHNIA, @ Pafy HecMeTa-
HOT OfiBUjama ofHoca ca EY*,

[Toce6an acnext koopauHanyje defepanyje u GefepanHux jefMHNIIIA ¥ Be3U ca peanmsa-
11jOM €BPOIICKVX II0CTI0BA j€ I HA4MH IpeficTaBbamwa benruje y CaBjery Mmunncrapa EY, perynucan
Criopasymom o capapmt off 8. MapTa 1994. roguse usmehy denepanuje, 3ajenuna u pernona. OBum
CIIOpa3yMOM je YCIIOCTaB/beH TaKaB MeXaHM3aM KOOp/IMHAIIMje KOjJi ce 3aCHMBA Ha PABHOIPAaBHOM
yuaemhy ynpaBHUX cmy>kO6eHMKa HaJIeKHMX opraHa defiepaliuje, 3ajefHUIIA 1 PeTMOHA Ha IIpe-
NMMMHAPHUM YIPaBHUM CacTaHIMMA Koje opranusyje [eHepanHa aupeKuuja 3a KOOpAMHALL]Y
1 eBpOIICKe NocnoBe. Ha TMM cacTaHIMMa ce BpIIN ycarlallaBame cTaBoBa benruje papu opry-
4yuBama y Casjery Munucrapa EY. Ako ce Ha npenMMuHapHUM YIIPaBHMM CacTaHLMMa He MOTy
ycarlacuTy pas/IMunTH CTaBOBI, CIIOPHA MUTamba ce yIyhyjy MehymmHucrapckoj koHpepeHImju
3a CIIO/bHE IIOCTIOBE, @ CAaMO YKOTIMKO HUTY OBO THje/0 He ycmuje mocTihy KOHCEH3yC OBOJIOM
CIIOPHUX IINTama UCTa ce 0CTaB/bajy KomureTy 3a capajimby Ha ycarmanrapamwe®. HakoH mmro

42 CranHo npencraBHnmTBO Benruje y EY nMa Baxkny ynory y GpyHKIMOHMCA®Y MeXaHU3Ma KOOpMHAINje, He
caMo Kao ,iHpopmaroHo uBopuite” nsmehy nncrurynuja EY u oprana ynpase degepanuje n denepanHux jenu-
HII[a, HETO ¥ KA0 OKBUP 3a OfiBUjatbe HepopMaHe koopanHauuje usmehy cnyx6ernxa EY u ynpaBuux cnyx6ennka
us Benruje. Bunjeru: Denise Brithl-Moser, Die schweizerische Staatsleitung: im Spannungsfeld von nationaler
Konsensfindung, Europdisierung und Internationalisierung mit Beziigen zu Belgien, Deutschland, Frankreich,
Grossbritannien und Osterreich,(Bern: Stimpfli, 2007), 350-351.

43 MelyMuHICTapCKIM €KOHOMCKY KOMUTET je 3a/jy>KeH MCK/bY4MBO 32 eKOHOMCKA IIMTalba 1 UMHe ra pykosopehu
ApKaBHU CMy>X6eHnIy 13 oprana dpenepannuje 1 GefepanHuX jeAMHNIIIA HATIOKHNX 32 EKOHOMCKa TUTamba. Bupjetn:
Briihl-Moser, Die schweizerische Staatsleitung: im Spannungsfeld von nationaler Konsensfindung, Europdisierung
und Internationalisierung mit Beziigen zu Belgien, Deutschland, Frankreich, Grossbritannien und Osterreich,
349.

44 Ibid., 350.

45 OBaj MeXaHM3aM je JOIYHeH apajIeTHIM TPaKeHheM KOMIIPOMUCA Iy TeM CeKTOPCKUX MUHMCTAPCKMUX KOH(epeH-
I1Mja, Kao ¥ Ha TPU/IaTepaHIM KOOP/MHALIMOHMM CaCTaHIIMMA IIPEeJICTaBHMKA QeflepaTHIX jelUHNIIA, TTa Ce IIXOBI
craBoBy caMo Gopmanusyjy npes leHepamHOM AMPEKIINjOM 3a KOOPAMHALIM]Y U €BPOIICKA NuTama. Bupgjern: Yves
Lejeune, “Participation of Sub-National Units in the Foreign Policy of the Federation”, in Federalism in a Changing
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Oyme dbopMymicaH ycarnaieH 6eNIujcKy CTaB, CABe3HI MUHUCTAp 3a CIIO/bHE MOCIoBe ymyhyje
TakaB cTaB CraqHOM HpefcTaBHUKY benrnje mpu EY, a jeman npumjepak ycarnanieHor cTaBa ce
yryhyje MuHUCTpY Koju Tpeba fa yuecTByje y omrydnBamwy Casjery MyuHuctapa EY. Maxo ce 'y
IIpaKCy 0Baj MeXaHM3aM KOOP/IMHALMje YTTTaBHOM II0Ka3a0 yCIIjelIHNM, Y CTy4Yajy HeloCTHU3amba
KOMITPOMIICa, IpeAcTaBHUK benruje y Opdopy cranuux npefcraBHuka 1w CapjeTy MUHNUCTapa
EY ce ysupxaBa of Iacamba.

Hajsap, y morneny cucreMa npefictaBmbama benruje y Casjety muancrapa EY, nagnesxxan
MMHUCTPY (efiepaliyije, 3ajeTHNIIA M PETOHA ce y pasnuyunuTuM casusyuMa CaBjeTa MUHMCTapa
EY pasBpcraBajy Ha LecT KaTeropuja. Y mpBoj KaTeropuju (OIMIITH HOCTIOBY; CIIO/bHY IIOCTIOBY;
€KOHOMCKa ¥ (pMHAHCUjCKA MUTakba; IPaBOCyhe U YHYTpaIlby MOCTOBY; OYIIeT; TeNeKOMyHIMKa-
IMje; UMBIJIHA 3allITUTA; 3aLITUTA IOTpouraya) benrujy npeacrasbajy CK/bYIUBO (efepanHu
MUHHUCTPU. Y Apyroj Kareropuju (cao6pahaj; eHepreTyka; yHyTpalllibe TPXKUIITE; 3aMOIIba-
Barbe U COLIMjaIHN TIOCIIOBY; 3APaBCTBO) benrujy mpefcrasba defepalHyl MYHICTAP €A jeHUM
MIUHVCTPOM 3ajefHuLe/ peTMOHa y CBOjcTBY HoMohHuKa. Y Tpehoj kateropuju (MHAyCTpuja, UCTpa-
XUBame, XIBOTHA cpefuHa) benrujy mpegcrasba MIUHICTAP 3ajefHIL/PEriOHA Ca CaBe3HIM
MUHVCTPOM Y CBOjCTBY HoMohHYKa. Y 4eTBPTOj KaTeropuju (Ky/ITypa 1 ayAMOBM3Ya/THU IOCTIOBY;
o6pa3oBarbe; MUTaba MIAJNX; CIOPT; TYPM3aM; IPOCTOPHO IIaHMPathe; CTAHOBabe; PeIMOHATHA
TIONUTYKA) Benrujy mpecTapbajy MCK/bYI1MBO MUHUCTPY 3ajeIHULA/peruoHa. Y TeToj KaTeropuju
(pubapcTBO) benrujy npecTaB/ba MCK/bYIMBO HAANEKHY HIaMaHCKN MUHICTAp 32 pubapCTBO.
KonauHo, y 1recroj kareropuju (nomonpuspepa) benrujy npencraspa defepaniy MUHUCTAp ca
nBa nomohHnuka 6e3 cucrema poranuje (Oramanar u Bamonan). [IpescTaBHUIM pPasIMINTIX
3ajeHMIIA ¥ PETVOHA Ce POTUPajy IeCTOMjeceqHO (13y3eB y IETOj U 1IeCTOj KaTeropuji), C TUM
II'TO BaJIOHCKY MUHMCTPY Yelthe yaecTBYjy y papy CaBjeta 3a MHRYCTpUjy, Gnamancku y Casjety
3a KyNTypy, a MUHUCTPY BeMauke 3ajenHuie y Casjery 3a Typusam™.

IlIBajiapcka uMa cafpxaja ogHoc ca EY, yremerben Ha mpeko 120 61maTepanHux cropasy-
Ma, MaKo Huje fp>xaBa ynannua EY. bunarepanan ognocu llBajiapcke u EY 3HaTHO cy yTunamm Ha
XOpU30HTA/IHE ¥ BEPTUKAJIHE OfHOCE M3Mely opraHa jaBHe yIipaBe y IIBajIlapcKoM (efiepaausmy.
Bonehu oprau 3a ognoce ca EY Ha caBe3sHoM HUBOY je Opicjex 3a EBpormy, koja kKao yHyTpalba
OpraHusalyoHa jeAuHuIa y cacraBy CaBe3HOT fielapTMaHa 3a CIIo/bHe IIOC/IOBe MMa 3a/jaTak fa
acuctupa CaBesHoM caBjeTy y KoopauHanuju ogHoca llIBajiapcke ca EY. Y Tom nuby, Oncjek 3a
EBpony capabyje ca Cramzom mucujom [Bajuapcke y EY, caBesnum opranuma ynpase, Korde-
PEHIIMjOM KaHTOHA/THVX B/Iajla M KAHTOHMMA pasMjemyjyhu HeonxonHe nHpOpMalje, HApOIUTO
0 IIPaBHMM U APYTUM acIeKTUMa OMIaTepaTHUX criopasyma ca Y.

Yuenrhe kaHTOHA ¥ popMy/Icamy MBajliapcKe NO3NIIMje IPUTNKOM 3aK/byYiBarba OyiaTe-
panHux cnopasyMa ca EY,a HapounTo mpuakoM mIXOBOT U3BplIaBaiba FAPAaHTOBAHO je YCTaBOM
IBajiapcke. Y ToM cmuciy, unaH 54. cras (3) Yerasa IlIBajuapcke uspuunto yrephyje na je y
Bobemy crobHe nonuTuke Kondenepanuja ,jy)xHa MOITOBATH HA/IEKHOCTH KAHTOHA M INTUTUTU
BIXOBE HHTepece',a WIaH 55 nponucyje fa he ,KaHTOHM GUTU KOHCY/ITOBAHM O CTIO/bHOMOMINTIY-
KIM Ol/TyKaMa Koje yTI4y Ha IbUXOBe Ha[JIeXXHOCTI WM IbIXOBE CYIITIHCKe MHTepece", Te Aa je ¢

World, Learning from Each Other (Raoul Blindenbacher and Arnold Koller eds.), The International Conference on
Federalism, St. Gallen, Switzerland, 2002, 105.

46 Ibid., 108-109.

47 Bupjeru: Federal Department of Foreign Affairs, Europe Division, goctymnHo Ha https://www.eda.admin.ch/eda/
en/fdfa/foreign-policy/switzerland-europe/swiss-policy-europe.html, npucrymmseno 24.11.2024. roguse.
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UMy Be3u ,KoHdenepalyja gy>KHa [jeToBITO U IPaBOBPeMeHO MHGOPMUCATY KAHTOHE U KOHCYII-
TOBATH Ce C BbIMa, y3uMajyhu y 063up m1xoBe CTaBOBE, HAPOUUTO Kafja CY CIIO/bHOOMUTHIKIM
OJTyKaMa TaHIMpaHe HIUXOBe HA[IeKHOCTI, Kajla Cy KaHTOHM OBJIAIIheHN fja Ha ofrosapajyhu
HA4MH y4ecTBYjy y MehyHaponHuM nperopopuma. Baxxso je jom ncrahm 1 To 1a je koopauHaruja
KaHTOHa y ofHocuMa ca EY nmytem KongepeHije kaHTOHa/THNX B/Iafjia jefjaH Off 3ajaTaka OBOT
Y30pHOT IIBajI}apCKOT KOOPAMHALMOHOT THjena usMely kaHToHa. C TUM y Be3l, KAHTOHU MMajy
cTanHe pefictraBHMKe y Oficjexy 3a EBpory, a KondepeHija KaHTOHATHNX BITajja MIMa IpefCTaB-
Huka y Cranuoj mucuju llIajuapcke y EY, koju npatn ofsujarme 6unatepanuux ogxoca ca EY y
o6macTyMa 13 KaHTOHa/THe HajytexxHocTi. Ilopey Tora, ydemhe kaHTOHA Y CIIO/bHO]j OMUTHUIIL je
perynucano CaBe3HNM 3aKOHOM 0 TAPTUIMITALIN] U KAHTOHA ¥ ciio/bHOj monutuiy Kondenepanuuje
op 22. seem6pa 1999. ropuse (mame u: CaBesHU 3aKoH)*, koju feTa/bHMje ypehyje mpouenype
MHpOPMICama M KOHCYNTOBaMba KaHTOHA Y Boemby CIIo/bHe HONMUTHKE, YK/bYuyjyhu u 6unarepante
onHoce ca EY. IIpumukom npunpemama cro/bHONONUTUYKIX OfITYKa Koje ce TUYy KaHTOHATHUX
HaJJIOKHOCTH U BYXOBUX CYLITMHCKUX MHTepeca, Kondenepaiyja je ByxHa ja KOHCYNTYje KaH-
TOHE KOj)t TO 3aXTHjeBajy, a MO>Ke TO YUMHUTH ¥ CAMOMHMIMjaTUBHO (WwiaH 4. cTaB (1) CaBe3Hor
3aKoHa), a CaBe3HMU CaBjeT je AyXaH Jia y3Me Y 003Up HUXOBe CTaBOBE, HAPOUNUTO Y 0OIacTIMa
KaHTOHA/THVX HaJI&XXHOCTY, a KaJla OICTYIIa Off TUX CTaBOBa 06aBe3aH je HaBeCTH pasJiore 3a TO
(uraH 4. cras (3) CaBesHor 3akoHa). [lItauine, Kondenepanyja je o6aBe3Ha of IpefcTaBHIKA KaH-
TOHA TPXUTH Ia YYECTBY]Y y GOpMy/camy Iperosapadke No3uIlyje, a 3aTUM I Y IIPeroBopuMa
YKOJIUKO Ce IIpefiMeT IPEroBopa OFHOCK Ha HEKO MITakbe U3 KaHTOHATHe HafnexxHocTu. Konde-
fiepalja UIMeHyje IpeficTaBHIKe KAHTOHA y IIPEroOBOPYMA Ha IIXOB IIPUjefyIor (WiaH 5. CTaBOBU
(1) n (3) CaBe3Hor 3aKoHa), IOK Cy KaHTOHM 00aBe3HM 1a IIPaBOBPEMEHO TIPeAy3My HEOIXOTHE
Mjepe Kajia je IpuMjeHa MehyHapojHOT IpaBa y HajIeXKHOCTY KaHTOHa (WwiaH 7. CaBe3HOT 3aKOHa).
113 oBa iBa pyMjepa eBPOICKOT yIopenHor defepanyaMa Moryhe je IipImTy KOPUCHA UCKY-
CTBa M cMjepHuIIe 3a edyKacHO GYHKIMOHMCAme MeXaHN3Ma KOOPAMHALIM]je IIPOIleca eBPOICKIX
unTerpanuja y buX. Ilpu Tom, cmarpamo fa 6enrujcku QefepanizaM afiekBaTHMje MOXKe TIPYKU-
TV OATOBOpE Ha /iyneMe QyHKIMOHMCaka MexaHusMa koopuHanyje y buX xao ujenunu, fox
IIBajIlapcKa TIpaKca caTKaHa Ha MCKYCTBYMA BUIIEKAHTOHATTHE 3ajeHILIe, UIjy XOPM3OHTATHY
KoOpAVHaIujy ocurypasa KondepeHuuja kaHTOHaIHMX BIafja ¥ cmyHa MebyBnapyHa ujena
XOPM30HTAJIHOT KapaKTepa, BUIIE OfToBapa Mubey Koopaunanuje y Genepanuju buX.

5. 3AK/bYUYHA PASMATPAIbLA

Crpykrypa 1 focafialimbe QYHKIMOHNCAbe MeXaHU3Ma KOOPAVHAIINje IPoleca eBPOICKMX
unTerpanuja y buX ykasyje Ha To [ja Cy OpraHCKM HOCHOLM IIPOLieCa eBPOICKUX MHTETPalyjy
y buX HapnmexxHu opraHu Ha cBuM HuBouMma BraacTu: Ilpencjepuumrso buX, CasjetT MuHucTa-
pa, MunucrapcTBo crobHuX nocnosa u IEV na HuBoy buX, npencjenuux Pemy6mike Cprcke,
Bnaga Penry6muxe Cprcke 1 MMHICTapCTBO 3a eBPOIICKe MHTerpaiyje 1 MehyHapopHy capanmy

48 Bundesgesetz iiber die Mitwirkung der Kantone an der Aussenpolitik des Bundes (BGMK) vom 22. Dezember 1999,
pocrynHo Ha https://www.admin.ch/opc/de/classified-compilation/19996351/index.html, mpucrymmeno 24.11.2024.
TOfVHE.
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Peny6rmuke Cpricke Ha HuBOYy Perry6muxe Cpricke, Te Apyry HajexxHu opranu y Oegeparuju
BbuX u B]] buX. [Ipu Tom, unHm ce ga 61 HepalMoHaIHO 61T0 OCHUBATH OCeOHO MMHICTAPCTBO
3a eBPOIICKe MHTerpanyje Ha HUBOy buX, mro moTBphyje MCKYCTBO aHAMM3MPAaHUX eBPOICKIX
dbenepanuja.

IonyT cmyryHe NojaBe y APYIUM eBpoICcKuM pefepariujama, Ipoliec eBpONCKIX MHTerpalyja
jey BuX HecyMmMBO OACTaKa0 MHTEH3UBHYjY MeDyBIauHy capajmy usMehy oprana ynpase Ha
CBYMM HMBOVMa BfacTu. Ha ToM Tpary, a mpema oLjjeHy NojeiMHMX CTalTHuX 4nanoBa Komucuje 3a
€BPOIICKE HTErpalyje, joll y IPBUM TOfYIHaMa IIpJIMjeHe MeXaHM3Ma KOOPAMHALMje OH je Bpefl-
HOBaH Ka0 BeoMa KOPUCTaH aJIaT 3a Capajiiby, 300r yera je IperosHaTa HoTpeda 3a 3ajefHIIKN
pajiom Ha ierosoM yHarpjehemy. C 063upom fia je o geriembpa 2024. rofyHe MexaHu3aM KOOPU-
Hallyje IpYMjebUBaH VICK/bY4NBO Y IIM/BY IIPUIIPEMe OAr0BOpa Ha YIUTHUK EBporicke KoMicuje
u uspaje Haupra IIporpama unrerpucama buX y EY, y ToM noueTnom nepuopy je ykasaHo Ha
HY>XHOCT pasMaTpalba CBJX IUTakba 13 IPolieca eBPONCKUX MHTeTpalyja (M3pUUNTO CY HaBefeHN
IporpaMupame cpefictaba us ViHcTpyMenTa npegnpuctynse nomohn EY) y okBupy mocrojeher
MeXaHu3Ma KOOp/MHAIINje, LIITO je OLMjeheHO Kao IPeyc/IoB Usrpajmy MehycobHor aujanora u
nosjepewa y buX. [locafammpa npuMjeHa MeXaH3Ma KOOpAMHALMje IPoIieca eBPOICKMX MHTe-
rpanyja y buX nokasyje ia je oBaj MexaH13aM J00p0 OCMUILUbEH, IO Y30py Ha apagurMaTiaHa
Genrujcka pjelnrersa, y3 UICTOBpeMEHO yBaKaBambe CrelpUIHOCTH ycTaBHe cTpykType buX. C
pyre CTpaHe, CTUYE Ce YTUCAK [la Ce MEXaHM3aM KOOPJMHAILIMje HelOBO/BHO KOPMCTH, 3a001Ia-
3M MM €THKETVPA Kao He(pyHKI[MOHA/IAH, KaKo 01 ce TPaXXU/I0 HeroBO PeBUAMpae Y IPaBIy
CTaB/balba TEXKNIITA YIIPaB/bakba IPOLeca eBPONCKIX MHTEIPalija Ha MHCTUTYLMje Ha HIBOY
buX. Mebhytum, 6ynyhu fa je oBaj MexaHM3aM TPEHYTHO jeHa IUTaTOpMa 3a KOOPAVHALY)Y
n3MeDy cBuxX HyuBoa BracTu y buX, usrmena ga 61 ce npy>kameM IIAHCe HETOBO] 1IjeTIOBUTO] U
cBeobOyXBaTHOj IPUMjeHM Mo4ero usrpahusaru nosjeperme usMel)y pasmmunTiX HMBOA BIACTH
y BuX u ocurypana gjenorsopHoct eBporckor nyta buX koja je go capa yrmaBHOM usoctana®.
V3 HaBeieHMX pasjiora, MeXaHM3aM KOOPAMHALMje ce MOXKe II0CMATPaT! M Kao IOTEHLVja/IHN

»3aMajal]” pa3Boja KoorepaTusHor ¢enepamiama y buX, He caMo y KOHTEKCTY eBPOIICKUX MHTe-
rpalyja Hero ¥ KOOPAMHICAba PasIMUNTHX NomuTHKa u3Mely cBux HuBoa Bractu y buX kaga
3 TO IIOCTOjU 3ajefHIYKM MHTEpeC.

JenHo of BaXXHUX IPOLENyPaNTHUX IUTaba Koje Huje perymmucano OmIykoM o cucTeMy
KOOpAMHaIje, a Mopano 6u 6utn ypeheno mpuje crynama buX y EY, je dopmynucame craBa
buX xaga ce moBogoM ofipeleHNX nuTama He IOCTUTHE KOHCEH3YC HAJTIEKHVX MHCTUTYLIja. Y
TOM IIOT/IeRY, IPMMjepeHo KapaKTepy 60CaHCKOXepLieroBavkor (efepamsma 6110 61 6enrujcko
pjelerse mpeMa koMe 6u mpencraBauuy buX y opranuma EY 61 y3apxaHu HIOBOZOM TaKBUX
muTama. C Apyre cTpaHe, lIBajliapcka MCKYCTBA OCTBApYUBamba koopauHayje u3Mehy 26 kaHToHa
nyTeM KoHdepeH1Mje KaHTOHATHNX BIIafia ¥ PYTUX XOPU3OHTATHNUX MeDyBIagVHUX THjea MOTy
OMTH CUTYpaH IyTOKa3 3a KoopauHayjy yuytap ®enepanuje buX xojy unan 10 xanrona. Ocum

49 VInTepsjy ca Mp Pagmmnom [Iparumuh, moMohHIKOM MUHNCTpa 3a eBPOIICKe MHTerpanyuje y MUHICTapcTBY 3a
eBpOIICKe MHTeTparuje i MehyHaponHy capajmy, Bamwa Jlyka, 26.12.2018. rognne; Onnaju nHTepBjy ca Becaom Xpcro,
EY xooppunaropom Brajie 3amajHoxepiieroBaykor KaHToHa, 5.3.2019. rogune; OHnaju uHTepBjy ca Kpuctunom
Hpmwaun, EY xoopaunaTopoM Brasie XepierobaukoHepeTBaHCKOT KaHTOHA, 7.3.2019. ropune; Mntepsjy ca Mp Pagmu-
nom Iparumuh, B. 1. moMohHIKa MMHUCTPA 32 €BPOTICKe MHTETpalitje y MUHMCTapCTBY 3a eBPOIICKe MHTErPaluje 1
Mehynapopuy capapwy, bama JIyka, 13.12.2024. rogute; Onaju MHTepBjy ca VBaHOM JypusbeM, AupekropoM Kau-
Lie1apuje 3a eBPOICKe MHTeTpanyje 3anafHoXepleroBayKor KaHTOHa, 17.12.2024. ronuHe.
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TOra, C 063UpOM Aa KooppuHalyja usMely uucTuTyIMja BuX u entuteTa (M KaHTOHA) OBOLOM
U3BpIIaBamba Me)yHapogHNX YToBOpa IOTOBO Jla M30CTaje y IPaKCH, @ eHTUTETH (M KAaHTOHMU) CY
y IOTIIYHOCTY MCK/bYYEHN U3 NOCTYIIKA IIPEroBOpa 3a 3aK/bydnBame MehyHapogHMX yroBopa™,
MUI/bEHA CMO 1A je U3MjeHaMa I ollyHaMa JaKoHa 0 IIOCTYIIKY 3aK/byulBaba U U3BpIIaBaiba
MehyHapOHMX yroBopa HOTPeOHO leTa/bHMje YPeAUTH UTame yyelha eHTUTeTa ¥ IpUIpeMut
MeDhyHaponHuX yroBopa u ucymasamy MehyHaponHux o6aBesa buX. Vcrum sakonom Ilaprma-
MeHTapHa cKymuTyHa buX 6u morna nedunmcatu 3a koje MehyHapopHe criopasyMe Koje 3ak/byde
EHTUTETH HHje HeOIXO[HA IheHa CAITACHOCT, Y CKmaxy ca wianoM 111/2x YeraBa buX. Tume 6u
IApTHUIMIALjA eHTUTeTa Y BPLIeHY CIO/BHIIX II0CI0BA, IPeMa MICKYCTBIMA 113 YIIOpefHe IIPaKce,
Tpebaa foBecTy o 60ber ClpoBoherba MehyHapoIHIX yroBopa - 1 OHNUX Y IPOLECY eBPOICKUX
UHTeTpalyja.
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COORDINATION OF THE EUROPEAN INTEGRATION
PROCESS IN BOSNIA AND HERZEGOVINA
- CHALLENGES AND PERSPECTIVES

Bojan Vlaski’!
Faculty of Law, University of Banja Luka

Summary: The process of European integration in Bosnia and Herzegovina is one of the rare issues
regarding which there is an almost unanimous consensus of power holders at all levels of the federal
state structure, opposition leaders, academic community, and civil society organizations. After decades
of stagnation, due to the change in geopolitical circumstances, this process gained momentum at the
end of 2023 and the beginning of 2024. From the point of view of managing the process, the normative
Sframework of the “European path” of Bosnia and Herzegovina is represented by the Decision on the
Coordination Mechanism of the European Integration Process of BiH, adopted in 2016 by the Council
of Ministers of BiH. The paper evaluates the application of this complex but useful mechanism so
far. Then parallels are drawn with similar mechanisms in other European federal states. Finally, an
analysis of challenges in the further functioning of the coordination mechanism is performed, and
the perspectives of its application in the future are evaluated.

Key words: Mechanism of coordination, European integration, Bosnia and Herzegovina.

51 Assistant Professor, e-mail: bojan.vlaski@pf.unibl.org; ORCID iD: 0009-0008-7914-5400.

210



Pregledni nau¢ni rad DOI10.7251/NSTT12401211S
Review scientific paper UDK 341.217:339.923(4-672-EU)(497.6)

UTICAJ PRAVNIH PRAVILA EVROPSKE
UNIJE NA RJESAVANJE UPRAVNIH STVARI U
RAZUMNOM ROKU U BOSNI I HERCEGOVINI

Admir Seleskovi¢!
Pravni fakultet Univerziteta u Tuzli
Edina Sehri¢
Pravni fakultet Univerziteta u Tuzli
Ervina Ibrahimovi¢
Pravni fakultet Unvierziteta u Tuzli

Sazetak: Jedna od osnovnih obaveza svake drZave kandidata za pristupanje Evropskoj uniji jeste
uskladivanje domaceg pravnog sistema s acquis communautaire, sto predstavlja temeljnu pretpostavku
za izgradnju jedinstvenog prava Unije i reguliranje drustvenih odnosa na jedinstven ili barem sli¢niji
nacin u svim drzavama clanicama. Imajuci u vidu da navedenu obavezu mora ispuniti i Bosna i
Hercegovina kao drZava kandidat za pristupanje Uniji, neizostavan aspekt uskladivanja su i pravila
upravnog procesnog prava. Pravo na dobru upravu kao jedan od najvaznijih instituta viadavine prava,
utemeljeno Poveljom Evropske unije o temeljnim pravima, garantuje pojedincu da institucije, tijela,
uredi i agencije Unije njegove predmete obraduju nepristrasno, pravicno i u razumnom roku. Drugim
rije¢ima, javnopravna tijela obavezna su rjesavati upravne stvari i donositi odluke u razumnom
roku kako bi gradani ostvarili svoja prava i interese. Evropska unija razradila je upravno-procesna
pravila i kroz druge pravne akte. Cilj ovog rada je utvrditi nivo uskladenosti bosanskohercegovackog
upravno-procesnog prava sa evropskim pravnim nacelima i standardima u kontekstu rjesavanja
upravnih stvari u razumnom roku. Time se zapravo moZe odrediti koliko je zakonima o upravnom
postupku u Bosni i Hercegovini potrebna reforma i modernizacija. Dobra zakonska rjeSenja upravnog
postupka nesumnjivo pruzaju dodatnu pravnu sigurnost za gradane u dodiru s javnom upravom.

Kljuéne rijeci: razuman rok, upravni postupak, upravna stvar, rjesavanje, pravna pravila, Evropska
unija.

1 Magistar prava, pomo¢nik generalnog sekretara na Pravnom fakultetu Univerziteta u Tuzli, +38762002659, admir.
seleskovic@untz.ba

2 Vanredni profesor na Pravnom fakultetu Univerziteta u Tuzli, +38761380812, edina.sehric@untz.ba

3 Docent na Pravnom fakultetu Univerziteta u Tuzli, +38762075620, ervina.halilovic@untz.ba
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1. UVOD

Dobro upravljanje i dobra uprava postali su nezaobilazni koncepti modernih drzava kroz
koje se promi¢u demokratske vrijednosti, ljudska prava i vladavina prava. S gledista javne uprave,
vladavina prava s jedne strane stabilizuje i ograni¢ava okvir njenog djelovanja, a s druge daje
oslonac gradanima i upravi da se suprotstave Zeljama politicke vlasti da djelovanje uprave pretjerano
politizira.* Koncepti dobrog upravljanja i dobre uprave imaju dugu historiju i postoje od pocetka
moderne civilizacije. Cak su se i Platon i Aristotel, razvijajuéi ideje idealne drzave, bavili principom
dobrog upravljanja i razlikama izmedu lo$eg upravljanja.> Definiranje koncepta dobre uprave ovisi
o nadinu kako je posmatramo. S aspekta ustavnog prava, dobru upravu neophodno je proucavati
uzimajudi u obzir snazan odnos izmedu izvr$ne vlasti i upravljanja koje drzavna uprava vr$i.*
Dobra uprava moZe se posmatrati i kroz odnos gradana i uprave, s obzirom na to da uprava treba
osigurati demokratski okvir za aktivno uce$¢e gradana u drustvenim poslovima, kroz odnos koji
postoji izmedu razli¢itih nivoa vlasti i kroz njihov zajednicki odnos prema centralnoj drzavnoj
vlasti.” Ako Zelimo da budemo precizniji, temelje modernog odredenja dobre uprave pronaci
¢emo u talijanskom i $panskom pravnom sistemu. Talijanski ustav iz 1947. propisuje da talijanske
agencije moraju biti organizovane tako da se postigne administrativna nepristrasnost i buon
andamento, termin koji mnogi talijanski nau¢nici smatraju dobrom upravom.® Spanski ustav iz
1978. predvida da javna uprava mora djelovati objektivno i nepristrasno, u skladu s principima
efektivnog djelovanja, efikasnosti, ekonomi¢nosti i koordinacije, te takoder uspostavlja zabranu
arbitrarnog djelovanja.’ No, ovaj rad nece se baviti teorijskim aspektima dobre uprave, ve¢ ¢e se ista
posmatrati u pozitivno-pravnom kontekstu, prvenstveno kroz blagovremeno rjesavanje upravnih
stvari, s akcentom na domacu pravnu regulativu. Na temelju provedenih analiza i dobijenih rezultata
istrazivanja, u konacnici Ce se izvesti zakljuéci o ovoj izuzetno vaznoj i aktuelnoj temi. Time se
mogu ponuditi i prijedlozi daljeg unapredenja zakona o upravnom postupku u Bosni i Hercegovini.
U svrhu provodenja ovog istraZivanja, koje se zasniva na teorijskom, ali i u odredenim dijelovima
i prakti¢nom pristupu problemu, bit ¢e koridtena kombinacija nekoliko nau¢nih i istrazivackih
metoda: historijske, normativno-pravne, komparativne, induktivne i deduktivne, te metode analize
i sinteze.

4 IvanKopri¢et.al., Upravna znanost - Javna uprava u suvremenom europskom kontekstu, drugo izmijenjeno
i dopunjeno izdanje (Zagreb: Pravni fakultet Sveucilista u Zagrebu, Studijski centar za javnu upravu i javne financije,
2021), 22.

5 Margarita Cheshmedzhieva, ,,The Right to Good Administration®, American International Journal of
Contemporary Research, MMXIV, 4-8 (2014):64

6 Nicolae Pavel, ,The Right to Good Administration, Contemporary Readings in Law and Social Justice, MMXI]I,
4-2(2012):922

7 Dusko Lozina, Mirko Klari¢, ,Dobra uprava kao upravna doktrina u Evropskoj Uniji“, Pravni vjesnik, MMXII, 28-
2(2012):27

8 Juli Ponce, ,,Good Administration and Administrative Procedures®, Indiana Journal of Global Legal Studies,
MMV, 12-2 (2005):556

9 Ibidem.
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2. UPRAVNO RJESAVANJE U RAZUMNOM
ROKU U EVROPSKO]J UNIJI

2.1. Dobra uprava kao temelj blagovremenog upravnog rjesavanja

Prema opéem pravnom pravilu jedinstvenog vazenja i primjene prava Evropske unije, ono
mora na cijelom podrucju Unije jedinstveno vrijediti i primjenjivati se na isti na¢in, uvazavajuci
pri tome upravnu autonomiju i upravnu saradnju drzava ¢lanica, te primjenu evropskih upravnih
standarda.'® Jedan od tih standarda svakako je koncept dobre uprave. Ako se posmatra hronoloski,
dobro upravljanje kao koncept primjenjivalo se i prije usvajanja Rezolucije Vije¢a Evrope 1977.
godine, koja predvida odredene principe kao temelje dobroj upravi, poput prava na saslusanje,
pristup informacijama, pomo¢ i zastupanje, te smjernice o koristenju pravnih lijekova.! Dobro
upravljanje je regulirano ¢l. 298. Ugovora o funkcioniranju Evropske unije, prema kojem institucije,
tijela, uredi i agencije Unije, u obavljanju svojih zadataka, imaju potporu otvorene, u¢inkovite i
nezavisne evropske administracije.'> Evolucija dobrog upravljanja ka prepoznavanju istog kao
temeljnog prava, moZe se pratiti od pokusaja kodifikacije pravila upravnog postupka, preko razli¢itih
dokumenata evropskih tijela i sudske prakse, pa sve do uvrstavanja u Povelju o temeljnim pravima
EU." Bez svake sumnje, Povelja je danas jedan od najvaznijih dokumenta kojim se $tite prava
pojedinaca u Evropskoj uniji i uglavnom se koristi kao polazna tacka za analizu prava na dobru
upravu.

Kodificiranje pravnih pravila upravnog postupka u jednom propisu predstavlja teZnju
koja je prisutna u Evropskoj uniji duze od dva desetlje¢a.'* Evropski parlament i danas insistira
na uspostavi jedinstvenih upravno-procesnih pravila, $to se jasno moze vidjeti u Rezoluciji o
digitalizaciji i upravnom pravu iz novembra 2023."* U Rezoluciji je naglageno, da nakon 70 godina
kontinuiranog razvoja javne uprave Unije i 13 godina od stupanja na snagu Ugovora iz Lisabona,
nema opravdanja da se nacela dobre uprave ne ugrade u obavezujuce zakonodavstvo, posebno
kako bi se ona prilagodila digitalnom dobu.'¢ Iako se u evropskom drustvu vode brojne rasprave o
prednostima i nedostacima regulacije upravnog postupka na nivou EU, kodifikacija evropskih pravila
upravnog postupka posebno je vazna i preporucljiva u cilju postizanja sistematski obuhvacenih
i jedinstvenih procedura, postizanja koherentnosti izmedu pravila i procedura, popunjavanja

10 Boris Ljubanovi¢ et.al., Procesno-pravni aspekti prava EU (Osijek: Pravni fakultet Sveucili$ta Josipa Jurja
Strossmayera u Osijeku, 2016), 196

11 Mirlinda Batalli i Artan Fejzullahu, ,Principles of Good Administration under the European Code of Good
Administrative Behavior®, Pécs Journal of International and European Law, MMXVIIIL, 1 (2018):29

12 Ugovor o Evropskoj uniji i Ugovor o funkcioniranju Evropske unije (2016/C 202/01) - prociséene verzije,
pristupljeno 26. januara 2024, https://eur-lex.europa.eu/legal-content/HR/TXT/?uri=CELEX%3A12016ME%2FTXT
13 Ivan Kopri¢, ured. Europeizacija hrvatske javne uprave (Zagreb: Pravni fakultet Sveu¢ilista u Zagrebu, Studijski
centar za javnu upravu i javne financije, 2014), 8

14 Dario Perdai Ana Jer¢inovi¢, ,,Upravni postupak u pravu Evropske unije: kodifikacijski izazov®, Zbornik radova
Pravnog fakulteta u Splitu, MMXX, 57-1 (2020):94

15 Rezolucija Evropskog parlamenta od 22.11.2023. s preporukama Komisiji o digitalizaciji i upravnom
pravu (2021/2161(INL), pristupljeno 27. januara 2024, https://www.europarl.europa.eu/doceo/document/
TA-9-2023-0426_HR.html

16 Ibidem.
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praznina koje nedostaju u postojecem sistemu, ali i pobolj$anja kvalitete i transparentnosti pravnog
sistema cijele Unije.!” Naravno, trebamo imati u vidu da kodifikacija pravila upravnog postupka nije
nimalo jednostavan posao. To posebno zato $to drzave ¢lanice imaju vlastite zakone o upravnom
postupku, pa bi se u slu¢aju donoSenja jedinstvenog zakona na nivou Unije morala pomiriti razlicita
zakonska rjesenja ¢lanica. Osim toga, postavlja se pitanje u kojoj mjeri bi kodifikacija narusila
upravnu autonomiju drzava ¢lanica. Analizirajudi razli¢ita stajali$ta u teoriji po ovom pitanju, stice
se dojam da zagovaranje kodifikacije pravila ipak prevladava. Trenutno, pravila upravnog postupka
u pravu Evropske unije sadrzana su u razli¢itim izvorima. Ona se izvode iz odredbi osnivackih
ugovora, ugovora o pristupanju i drugih izvora primarnog prava Unije, zatim iz brojnih uredbi i
preporuka koje ¢ine sekundarno pravo, dok su odredena pravila formulirana kroz sudsku praksu
Suda Evropske unije."®

2.2. Pravna regulacija rjeSavanja upravnih stvari u razumnom roku

Rjesavanje upravnih stvari u razumnom roku i zastita od suprotnog postupanja tijela javne
uprave, medunarodno je nacelo koje proizilazi iz prava na pravi¢no sudenje i efikasan pravni lijek,
utvrdenih u ¢l. 6. i 13. Evropske konvencije o ljudskim pravima i slobodama.'® Tako Konvencija
implicira ostvarivanje ovih prava u krivicnim i gradanskim postupcima, kroz bogatu sudsku praksu
Evropskog suda za ljudska prava ista su prepoznata i u domenu upravnog prava.”” Ono §to je jo$
vaznije kazati jeste da je rjeSavanje i donoSenje odluka u razumnom roku u upravnom postupku
direktno regulirano kroz pravo na dobru upravu koje je garantirano Poveljom o temeljnim pravima
Evropske unije.” U skladu s ¢lanom 41. Povelje “svako ima pravo da institucije, tijela, uredi i
agencije Unije njegove predmete obraduju nepristrano, praviéno i u razumnom roku.” Ovo
pravo priznaje se i u Preporuci Vije¢a Evrope o dobroj upravi, prema kojoj ¢e “javni organi djelovati
i obavljati svoje duznosti u okviru razumnog vremena’, a “odluke po zahtjevima javnim
organima donijet Ce se u razumnom roku koji se moZe odrediti zakonom.? Preporuka takoder

17 Ana Ceko Dani¢ i Tunjica Petragevi¢, ,,Lack of One Common Administrative Procedure? Is Regulation on the EU
Administrative Procedure Necessary in the EU?“, Balkan Social Science Review, MMXX, 15 (2020):109

18 Dario Perda, ,U¢inak europskih pravnih pravila na pravno normiranje upravnog postupka u Hrvatskoj*, Zbornik
radova Pravnog fakulteta u Splitu, MMXIII, 50-2 (2013):400

19 Spela Zagorc, ,Decision-Making within a Reasonable Time in Administrative Procedures”, Hrvatska i komparativna
javna uprava: asopis za teoriju i praksu javne uprave, MMXV, 15-4 (2015):770

20 Vidi vide: Slucaj Allan Jacobson protiv Svedske, Evropski sud za ljudska prava, 1989, 10842/84, pristupljeno 27.
januara 2024 https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-76826 &filename=ALLANY%20
JACOBSSON%20v.%20SWEDEN%20(N0.%201).pdf Slu¢aj Ringeisen protiv Austrije, Evropski sud za ljudska prava,
1970, 2614/65, pristupljeno 27. januara 2024, https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-
73431&filename=RINGEISEN%20v.%20AUSTRIA.pdf Slu¢aj Benthem protiv Nizozemske, Evropski sud zaljudska prava,
1985, 8848/80, pristupljeno 27. januara 2024, https://hudoc.echr.coe.int/app/conversion/docx/?library=ECHR&id=001-
57436&filename=CASE%200F%20BENTHEM%20v.%20THE%20NETHERLANDS.docx&logEvent=False

21 Povelja o temeljnim pravima Evropske Unije (2016/C 202/02), pristupljeno 27. januara 2024, https://eur-lex.
europa.eu/legal-content/HR/TXT/PDF/?uri=CELEX:12016P/TXT&from=RO

22 Preporuka Vije¢a Evrope o dobroj upravi CM/Rec(2007)7, ¢1. 7.1 ¢l. 13. tac. 2, pristupljeno 27. januara 2024,
https://rm.coe.int/16807096b9
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utvrduje da u slu¢aju propustanja dono$enja odluke u razumnom roku, trebaju biti osigurani
odgovaraju¢i pravni lijekovi kojima stranka moze ostvariti svoje pravo.”

Posebno znacajan izvor prava na blagovremeno upravno rjesavanje predstavlja Evropski
kodeks o dobrom ponasanju zaposlenih u upravi, a kako se jo$ naziva i Evropski kodeks dobrog
upravnog postupanja Evropskog ombudsmana. Clanom 17. Kodeksa propisano je da sluzbena osoba
mora osigurati da odluka o svakom zahtjevu ili Zalbi instituciji bude donesena u razumnom roku, bez
odgadanja i, u svakom slu¢aju, najkasnije dva mjeseca od dana prijema istih.?* Ako se o zahtjevu ili
zalbi zbog slozenosti predmeta, ne moze donijeti odluka u navedenom vremenskom roku, sluzbena
osoba o tome mora obavijestiti podnosioca u najkra¢em mogucem roku.?> No, imaju¢i u vidu da
upravno procesno pravo ima dosta Siroku primjenu u mnogim upravnim podrudjima, postavlja se
pitanje je li mogude primijeniti naprijed navedeni rok u razlic¢itim posebnim upravnim postupcima.
Mnogi zakonski propisi koji reguliraju posebne upravne postupke predvidaju duZe ili krace rokove
za rje$avanje upravnih stvari. Naravno, u vecini slu¢ajeva ¢emo primijeniti nacelo lex specialis
derogat legi generali*® Dosta pravnih sistema previda supsidijarnu primjenu opéeg zakona
o upravnom postupku, pa se u takvim sluéajevima uvijek primjenjuje odredba specijalnog
propisa u odnosu na opéi. U Evropskoj uniji mnogi sektorski propisi predvidaju posebne rokove
za rjesavanje upravnih svari.”’ S druge strane, mnoge evropske zemlje poput Francuske, Spanije,
Portugala, Italije, Nizozemske, Hrvatske imaju prili¢no opsezne propise o rokovima, produzenju
rokova i pravnim postupcima u slu¢aju prekoracenja rokova (“Sutnje uprave”).® U svakom slucaju,

23 Kako bi se pravni lijekovi u slu¢aju propustanja roka mogli koristiti, Preporuka ujedno predvida da se svi zaprimljeni
zahtjevi trebaju potvrditi s obavijesti koja sadrzi naznaku oéekivanog vremena u kojem ¢e se odluka donijeti, a koja se
$alje podnositelju zahtjeva, uz naznaku pravnog lijeka koji stranka moze koristiti, ako se odluka ne donese u predvidenom
roku. Dario Perda, ,,Pravila upravnog postupka u evropskom pravu®, Zbornik Pravnog fakulteta Sveucilista u Rijeci,
MMXII, 33-1 (2012):136

24 Isto pravilo primjenjuje se pri odgovaranju na dopise pripadnika javnosti i pri odgovaranju na administrativne
biljeske koje je sluzbena osoba poslala svojim nadredenim sa zahtjevom za uputama u vezi s odlukama koje treba
donijeti. Evropski kodeks o dobrom ponasanju zaposlenih u upravi, ¢l. 17., pristupljeno 27. januara 2024, https:/
www.ombudsman.europa.eu/hr/publication/hr/3510#_ftnl

25 Ibidem.

26 Odredeni pravni poredak moze odrediti da samo neke specijalne norme derogiraju samo neke opce norme, definirajuéi
tako domet nacela lex specialis na ta¢no odredeni nacin. Postoje i situacije gdje op¢a norma derogira specijalne norme
shodno recipro¢nom nacelu lex generalis derogat legi speciali. Na primjer, u talijanskom pravu, u smislu ¢l. 9. Zakona br.
689. iz 1981., norme nacionalnog kriviénog zakonodavstva primjenjuju se umjesto autonomnih normi regija i provincija
koje predvidaju administrativne sankcije. Silvia Zorzetto, “Posebne norme i derogacija. Nekoliko pojasnjenja glede
nacela lex specialis derogat generali”, prevod: Milan Franié, Revus, MMXI, 15 (2011):43-67

27 Sektorskalegislativa najvise je zastupljena u oblasti regulacije trzi$ta, konkurencije, drzavne pomo¢i, kod upravljanja
rizicima, u oblasti finansiranja od strane privatnih ili javnih subjekata, kod zahtjeva gradana Evropske unije za pristup
dokumentima, u oblasti drzavne sluzbe i zaposlenih u institucijama Unije i dr. U ovim postupcima ispituje se prosje¢na
duzina trajanja postupka, poc¢etak odredenog proceduralnog koraka i krajnji rokovi. Ispituje se i pravni karakter rokova
imoguénost produZenja, te posljedice prekoracenja krajnjeg roka u kontekstu koristenja op¢ih pravnih lijekova. Dacian
C. Dragos, Polonca Kova¢ i Hanna D. Tolsma, ured. The Sound of Silence in European Administrative Law (Cham:
Palgrave Macmillan, 2020), 40-41

28 Tako npr. u Nizozemskoj, rjeSenje se mora donijeti u zakonom propisanom roku ili u nedostatku takvog roka u
posebnom zakonodavstvu, u razumnom roku, ali u svakom slucaju, ako nije drugacije odredeno, u roku od osam
sedmica od prijema zahtjeva. U Hrvatskoj, rok iznosi 30 dana, odnosno 60 dana ako je potrebno utvrdivanje ¢injenica,
ali samo u postupku pokrenutom po zahtjevu. U Zalbenom postupku rok je takoder 60 dana, dok poseban zakon
moze odrediti samo krace rokove od (opceg) zakona o upravnom postupku. U Sloveniji rok za donosenje rjesenja je 2
mjeseca, takoder, i u postupku po sluzbenoj duznosti, a i u Zalbenom postupku. Rok od mjesec dana primjenjuje se u
skracenom postupku, dok se kra¢i ili duzi rokovi (ne ¢esto) mogu odrediti posebnim zakonima. U Njemackoj, “Sutnja
uprave” se rijetko spominje u zakonima, ali predvida se dodatni pravni lijek - tuzba za nepostupanje. Iako je nacelo
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misljenja smo da bez obzira na pravilo derogacije ili supsidijarnosti, utvrdivanje jedinstvenog
opceg roka od izuzetnog je znacaja, pogotovo u onim postupcima u kojima rok nije odreden
posebnom normom.

Nezaobilazno je da spomenemo i ulogu Suda Evropske unije u oblikovanju upravno-
procesnog prava. Sud je ovlasten da svojom praksom stvori pravno pravilo kojim ¢e rijesiti predmet,
a koje se izvodi iz postojeceg prava Unije ili preuzimajuéi sadrzaj sudske prakse pojedinih drzava
¢lanica, on definira i precizira opée principe upravnog prava obavezne za sve drzave ¢lanice i njihova
javnopravna tijela.”” Prema praksi Suda, odgovor na pitanje je li trajanje postupka razumno ili ne,
treba traziti u pojedina¢nim okolnostima i kontekstu slu¢aja, broju i sloZenosti faza u postupku, ali
ina temelju vaznosti odluke za ukljucene strane.*® U konacnici, ne moZemo a da ne spomenemo
Uredbu o otvorenoj, u¢inkovitoj i neovisnoj upravi Evropske unije, na kojoj Evropski parlament
snazno insistira posljednjih godina. Iako Uredba nije na snazi, zna¢ajno ju je spomenuti jer regulira
pitanje blagovremenog rjesavanja upravnih stvari. U prijedlogu Uredbe se predlaze da se upravni
akti trebaju donositi i upravni postupci zakljuciti unutar razumnih vremenskih rokova i bez
nepotrebne odgode, ali ne duZe od tri mjeseca od dana slanja obavijesti o odluci o pokretanju
upravnog postupka, ako ga pokrece uprava Unije, odnosno od dana slanja potvrde o prijemu
zahtjeva, ako je upravni postupak pokrenut podnosenjem zahtjeva.*! Postavimo pitanje da li je
krajnji rok od 3 mjeseca za rje$avanje upravnih stvari u Uredbi previSe dug. Neki ¢e se sloziti da
jeste posebno iz razloga postivanja nacela ekonomicnosti i efikasnosti upravnog postupka. Drugi
¢e se pak sloziti da je dobro odrediti jedan duzi rok naro¢ito u onim upravnim podruéjima koja
zahtijevaju nesto duzi period za upravno rje$avanje. Iako ovo pitanje moze biti predmet diskusije,
slozit ¢emo se da ovakav pravni akt treba nadi svoje mjesto u pravu Evropske unije, pa ¢ak i da
bude, najblaze re¢eno, dopunskog karaktera.

blagovremenosti prisutno, op¢i rok ne postoji u pravnom sistemu Njemacke. Istovremeno, razli¢iti rokovi su predvideni
u razli¢itim zakonima, s tim da nepostivanje ovih rokova ne mora nuzno imati posljedice. Jowanka Jakubek-Lalik,
“Administrative silence as the challenge in regulation of administrative proceedings. Best practices and successful
measures adopted by selected EU countries in the context of Ukrainian law on administrative procedure”, ITpo6nemu
saxonnocmi, MMXXIIL, 163 (2023):163-185
29 Samir Sabljica, ,Neke karakteristike koncepta Evropskog upravnog prostora®, Sui generis, MMXXII, 9 (2022):94
30 Vidi: Slucaj T-176/01 Ferriere Nord protiv Komisije, Sud Evropske unije, 2004, pristupljeno 30. januara 2024,
https://curia.europa.eu/juris/document/document jsf?text=&docid=49672&pagelndex=0&doclang=EN&mode=Ist&
dir=&occ=first&part=1&cid=2092528 Slucaj T-347/03 Eugénio Branco protiv Komisije, Sud Evropske unije, 2005,
pristupljeno 30. januara 2024, https://curia.europa.eu/juris/document/document.jsf?text=&docid=59856&pageIndex
=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=2091842 Slucaj T-95/03 Asociacién de Empresarios de
Estaciones de Servicio de la Comunidad Auténoma de Madrid and Federacion Catalana de Estaciones de Servicio
protiv Komisije, Sud Evropske unije, 2006, pristupljeno 30. januara 2024, https://curia.europa.eu/juris/document/
document.jsf?text=&docid=66373&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=2094939
Slucaj C-385/07 P Der Griine Punkt - Duales System Deutschland GmbH protiv Komisije, Sud Evropske unije,
2009, pristupljeno 30. januara 2024, https://curia.europa.eu/juris/document/document.jsf?text=&docid=72489&pag
eIndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=2090596
31 Prijedlog Uredbe Evropskog parlamenta o otvorenoj, uc¢inkovitoj i neovisnoj upravi Evropske unije, pristupljeno
30. januara 2024, https://www.europarl.europa.eu/doceo/document/TA-8-2016-0279_HR.html

216



Conference proceedings / Zbornik radova / 36opHux pagosa

3. PRAVNA REGULACIJA ROKOVA ZA DONOSENJE RJESENJA
U UPRAVNOM POSTUPKU U BOSNI I HERCEGOVINI

Imajudi u vidu okolnosti u kojima je zaklju¢en Dejtonski mirovni sporazum, a time
uspostavljeno kompleksno drzavno uredenje, te izuzetno sloZen i glomazan upravni aparat u
Bosni i Hercegovini, lako je zaklju¢iti da ni podruéje upravno-procesnog prava ne moze biti prosto
uredeno.?” Tako, upravni postupak normativno je reguliran na nekoliko nivoa vlasti: drzavnom,
entitetskom i na nivou Br¢ko distrikta Bosne i Hercegovine.

U slucajevima kad se postupak pokrece povodom zahtjeva stranke, odnosno po sluzbenoj
duznosti, ako je to u interesu stranke, a prije dono$enja rje$enja nije potrebno sprovoditi poseban
ispitni postupak, niti postoje drugi razlozi zbog kojih se ne moze donijeti rjesenje bez odgode,
Zakon o upravnom postupku BiH propisuje da je nadlezni organ duzan da, donese rjeSenje i
dostavi ga stranci $to prije, a najkasnije u roku od 30 dana ra¢unajuci od dana predaje urednog
zahtjeva, odnosno od dana pokretanja postupka po sluzbenoj duznosti, ako posebnim propisom
nije odreden kra¢i rok.* U ostalim slu¢ajevima, nadlezni organ duzan je da donese rjesSenje i
dostavi ga stranci najkasnije u roku od 60 dana, ako posebnim propisom nije odreden kraci rok.*
Ako nadlezni organ protiv ¢ijeg je rjeSenja dopustena Zalba ne donese rjeSenje i ne dostavi ga
stranci u roku od 30, odnosno 60 dana, stranka ima pravo izjaviti zalbu nadleznom organu, kao da
je njen zahtjev odbijen.*” Kad se radi o skra¢enom postupku, nadlezni organ duZan je da rjeSenje
po zahtjevu stranke donese najkasnije u roku od 15 dana od dana prijema zahtjeva.* Imajuéi u
vidu dvostepenost upravnog postupka u Bosni i Hercegovini, Zakon razraduje rokove u Zalbenom
postupku, i to prili¢no detaljno, posebno u pogledu korespondencije prvostepenog i drugostepenog
organa.” Rje$enje po Zalbi mora se donijeti i dostaviti stranci $to prije, a najkasnije u roku od 30
dana ra¢unaju¢i od dana predaje Zalbe, ako posebnim propisom nije odreden kradi rok.*

Entitetski zakoni o upravnom postupku i zakon na nivou Br¢ko distrikta Bosne i Hercegovine
predvidaju skoro pa identi¢ne odredbe u pogledu rokova za donosenje rjesenja. Ipak, evidentna
su odredena odstupanja u odnosu na zakon na drzavnom nivou. To je najvide vidljivo u Zakonu
o upravnom postupku na nivou Distrikta, koji predvida nesto krace rokove za donosenje rjesenja.
Tako se odreduje rok od 15 dana za donosenja rjeSenja kada nije potrebno sprovoditi poseban
ispitni postupak, niti kada postoje drugi razlozi zbog kojih se ne moze donijeti rje$enje bez odgode,
odnosno 30 dana u ostalim slu¢ajevima, ako posebnim propisom nije odreden kra¢i rok.** Osim
toga, u slucaju skracenog postupka propisan je rok od 7 dana za dono$enje rjeSenja.*° Ovo se
nacelno moze smatrati dobrim zakonskim rjesenjem koje doprinosi efikasnosti postupka i pravnoj

32 Edina Sehri¢ i Admir Seleskovi¢, ,,Primjena Europske konvencije za zastitu ljudskih prava i sloboda u upravnom
sporu u Bosni i Hercegovini®, Zbornik radova Pravnog fakulteta u Tuzli, MMXXII, 2 (2022):129

33 Zakon o upravnom postupku, ,,Sluzbeni glasnik Bosne i Hercegovine® br. 29/02, 12/04, 88/07, 93/09, 41/13 1 53/16,
¢l. 208. st. 1

34 Ibid., ¢l. 208. st. 2

35 Ibid., ¢l.208.st.3

36 Ibid., ¢l.208. st. 4

37 Vidivide: Zakon o upravnom postupku (BiH) ¢1.234. i 235

38 Ibidem.

39 Zakon o upravnom postupku Brcko distrikta Bosne i Hercegovine, ,,Sluzbeni glasnik Br¢ko distrikta BiH br.
48/11 - preciscen tekst, 21/18123/19, ¢1. 203. st. 1.12

10 1Ibid., ¢l.203.st. 4
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sigurnosti. No, postavlja se pitanje koliko bi bilo efikasno propisati kra¢i rok za upravno rjeSavanje
ina ostalim nivoima vlasti u BiH. Treba imati u vidu da je javna uprava Distrikta znatno manja i po
opsegu, veli¢ini i politickoj organiziranosti nego drzavna ili entitetska. S druge strane, kra¢i rokovi
za upravno rjesavanje ne bi smjeli stvoriti pritisak na zaposlene u upravi, pa bi isto moglo imati
kontraefekt. Odgovor na postavljeno pitanje svakako da moze biti predmet diskusije. Entitetski
zakoni kao i Zakon na drzavnom nivou utvrduju rok od 30 dana za donoSenje rjesenja, kada prije
donosenja rjesenja nije potrebno sprovoditi poseban ispitni postupak, niti postoje drugi razlozi zbog
kojih se ne moze donijeti rjesenje bez odgode, odnosno najkasnije 60 dana u ostalim slu¢ajevima
(ako nije propisan drugi/kraéi rok posebnim propisom).*' Kada se radi o skra¢enom postupku,
zakon u Federaciji Bosne i Hercegovine predvida isti rok od 15 dana za donosenje rjesenja, dok
Zakon u Republici Srpskoj nema posebnu odredbu kojom utvrduje rok u ovoj vrsti postupaka, iako
predvida vodenje istog postupka.

Bitno je naglasiti da su ZUP-ovi na svim nivoima kompatibilni u pogledu mogu¢nosti
izjavljivanja zZalbe kada nadlezni organ protiv ¢ijeg rjeSenja je dopustena Zalba, nije donio rjesenje i
dostavio ga stranci u propisanim rokovima (“Sutnja uprave”).** Zakoni u Federaciji i Br¢ko distriktu
Bosne i Hercegovine, na identi¢an nacin kako je to na drzavnom nivou, utvrduju rok za donosenje
rjeSenja po Zalbi i to §to prije, a najkasnije u roku od 30 dana od dana predaje Zalbe, ako posebnim
propisom nije odreden kradi rok.** U zakonu u Republici Srpskoj nailazimo na znatna odstupanja
kada su u pitanju rokovi u postupku po zalbi. Zakon ne propisuje rok u kojem drugostepeni organ
ima traziti od prvostepenog saopstenje razloga zbog kojih rjesenje nije doneseno u roku, niti rok
u kojem prvostepeni organ to isto ima dostaviti.** Samo ako se utvrdi da rjesenje nije doneseno u
roku zbog opravdanih razloga ili zbog krivice stranke, drugostepeni organ ¢e prvostepenom organu
odrediti rok za donosenje rjeSenja koji ne moze biti duzi od mjesec dana.*> MoZe se primijetiti
da je ovaj rok svakako duzi od roka propisanog u zakonima na drzavnom, federalnom i na nivou
Distrikta. Nadalje, kada drugostepeni organ sam rjesava stvar na osnovu prikupljenih podataka
i dokaza od prvostepenog organa, precizan rok za takvo rjesavanje nije propisan.* Ohrabrujuce
je da postoji odredba da se rjesenje po Zalbi objektivno mora donijeti i dostaviti stranci ¢im je to
moguce, a najkasnije u roku od 60 dana ra¢unajudi od dana predaje Zalbe, ako posebnim propisom
nije odreden kra¢i rok.*” No, ponovno je propisan se radi duzi rok nego u ostalim zakonima o
upravnom postupku.

ZUP-ovi na nivou BiH, Federacije i Distrikta, naglasavaju odgovornost rukovodioca organa
uprave, odnosno institucija koje imaju javna ovlastenja, za pravilnu i dosljednu primjenu zakona, a

41 Zakon o opstem upravnom postupku, ,,Sluzbeni glasnik Republike Srpske br. 13/02, 87/07 - ispr., 50/10 i 66/18,
¢l.206. st. 1.i Zakon o upravnom postupku, ,,Sluzbene novine Federacije Bosne i Hercegovine® br. 2/98, 48/99161/22,
¢l. 216. st. 1.1 2 Entitetski zakoni, kao i zakon na nivou Bosne i Hercegovine imaju supsidijarnu primjenu. Zanimljivo
je spomenuti da zakon na drzavnom i onaj na nivou Federacije, odreduju da se posebnim propisom moze predvidjeti
kraci rok za donoSenje rje$enja. Zakon u Republici Srpskoj ovu odredbu postavlja nesto $ire, pa utvrduje da poseban
propis moZe odrediti drugi rok za donosenje rjeSenja, $to bi znacilo da on svakako moze biti i duzi.

42 Zakon o upravnom postupku (FBiH), ¢l. 216. st. 3., Zakon o opstem upravnom postupku (RS), ¢l. 206. st. 2. i
Zakon o upravnom postupku (BdBiH), ¢1. 203. st. 3

43 Zakon o upravnom postupku (FBiH), ¢l. 243.1244.1 Zakon o upravnom postupku (BdBiH), ¢l. 227.1228

44 Zakon o opstem upravnom postupku (RS), ¢l. 231

45 Ibidem.

46 Ibidem.

47 1bid., ¢l. 232.
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narocito da se upravne stvari rje$avaju u zakonom propisanim rokovima, pa se predvida, da u cilju
pravilnog i efikasnog rjesavanja stvari u upravnom postupku, odgovorna lica moraju preduzeti
mjere da se kontinuirano obezbjeduje i sprovodi stru¢no usavr$avanje sluzbenika i drugih lica
koja rade na rje$avanju upravnih stvari.*® Sluzbeno lice koje je ovlasteno za preduzimanje radnji
u upravnom postupku, odnosno koje je ovlasteno za rjesavanje upravnih stvari, duzno je da, u
roku od tri dana od dana isteka roka za izdavanje rjesenja po Zalbi, obavijesti pismeno stranku
o razlozima zbog kojih rjesenje nije doneseno i o tome koje ¢e radnje preduzeti radi donosenja
rjeSenja i poudi stranku koja pravna sredstva moze koristiti.*” Ta obavijest istovremeno mora da
se dostavi i odgovornim licima u organu uprave, odnosno instituciji koja ima javna ovlastenja, radi
preduzimanja mjera da se rje$enje donese bez odgadanja.® Sluzbeno lice koje je ovlasteno da vodi
upravni postupak, odnosno da rjesava upravne stvari, a propusti da izvr$i prethodno pomenute
obaveze, ¢ini tezu povredu radne obaveze, ako je njegovom krivicom doslo do neizvrenja odredenih
procesnih radnji u upravnom postupku, radi kojih se rjesenje nije moglo donijeti u zakonskom
roku.>* Zakon o opstem upravnom postupku RS uopée ne ureduje pitanje odgovornosti u slucaju
rjeSavanja upravnih stvari i dono$enja rje$enja izvan zakonom utvrdenih rokova. Sve naprijed
izneseno najbolje se moze vidjeti kroz tabelarni prikaz koji slijedi:

Rok za donosenje rjeSenja u interesu Rok za Rok za Odgovornost
o stranke, a prije donf)fen)a tjeSenja nije do.n?seflje d.(n}os§n)e Rok za donoenje o
= potrebno sprovoditi poseban ispitni rjeenja rjeSenja u R rjeSavanje u
N o . . . : ) rjeSenja po Zalbi e
postupak, niti postoje drugi razlozi zbog uostalim | skracenom propisanim
kojih se isto ne moze donijeti bez odgode | slu¢ajevima | postupku rokovima
najkasnije $to prife. naikasniie uredeno
$to prije, najkasnije 30 dana od predaje | 60 dana,ako | najkasnije 30 <Ii’a r:a )o dJ e da‘Je pitanje
T | urednog zahtjeva/pokretanja postupka po posebnim 15dana | | precd) odgovornosti
a . e . . . .. zalbe, ako posebnim .
A | sluzbenoj duznosti, ako posebnim propisom |  propisom | od prijema . . rukovodioca
.. N . : propisom nije S
nije odreden kraci rok nije odreden | zahtjeva . isluzbenih
. odreden kradi rok .
kra¢i rok lica
najkasnije $to prife. naikasniie uredeno
$to prije, najkasnije 30 dana od predaje | 60 dana,ako | najkasnije 30 cIl’a nJa ’0 dJ e da'Je pitanje
T | urednog zahtjeva/pokretanja postupka po posebnim 15dana | | P ,'] odgovornosti
-2 . P . . . .. zalbe, ako posebnim .
& | sluzbenoj duznosti, ako posebnim propisom | propisom | od prijema . . rukovodioca
.. s . : propisom nije e
nije odreden kraci rok nije odreden | zahtjeva . isluzbenih
. odreden kradi rok .
kradi rok lica
. " P . nije
najkasnije ¢im je to moguce, a aredeno
najkasnije 30 dana od predaje urednog | 60 dana, ako .. najkasnije 60 dana o
. . ; . . nije . pitanje
v | zahtjeva/pokretanja postupka po sluzbenoj posebnim od dana predaje .
& o . . . . utvrden | . odgovornosti
duznosti, ako posebnim propisom nije propisom zalbe, ako posebnim .
. - rok . .. rukovodioca
odreden drugi rok nije odreden propisom nije i shuzbenih
kraéi rok odreden kraci rok lica

48 Zakon o upravnom postupku (BiH), ¢l. 284. st. 1., Zakon o upravnom postupku (FBiH), ¢1. 293. st. 1.1 Zakon
o upravnom postupku (BdBiH), ¢1. 276. st. 1

49 Ibid., ¢1. 284.st. 2., ¢1. 293, st. 2.1 ¢l. 276. st. 2

50 Ibidem.

s1 Ibid., ¢l. 284 st. 3., ¢1.293. st. 3.1 ¢l. 276. st. 3
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najkasnije $to prife. naikasniie uredeno
$to prije, najkasnije 15 dana od predaje | 30 dana,ako | najkasnije 30 (Ii’a nJa ’0 dJ re da'Je pitanje
A | urednog zahtjeva/pokretanja postupka po posebnim | 7 dana od salbe. ako ols) ebni;]n odgovornosti
® | sluzbenoj duznosti, ako posebnim propisom |  propisom prijema r’o isoEn nie rukovodioca
nije odreden kraci rok nije odreden | zahtjeva prop ,,J isluzbenih
\e odreden kradi rok .
kra¢i rok lica
4. ZAKLJUCAK

Razvijajuéi se iz koncepta dobrog upravljanja nastankom moderne drZave, oblikujudi taj
razvoj kroz razlicite aspekte razvoja evropskog drustva, pravo na dobru upravu danas je usko vezano
uz princip postivanja ljudskih prava, demokratiju i vladavinu prava. Blagovremenost upravnog
rjeS$avanja predstavlja neizostavan elemenat prava na dobru upravu. Analiziraju¢i pozitivno
zakonodavstvo u Bosni i Hercegovini koje regulira upravni postupak, dolazi se do zakljucka o
nacelno kompatibilnim rje$enjima u pogledu utvrdivanja rokova za upravno rjesavanje. Takoder
se moze kazati da su svi zakoni o upravnom postupku u Bosni i Hercegovini, pri odredivanju
krajnjeg roka za rje$avanje upravnih stvari, dobro uskladeni s evropskim pravilima, prvenstveno s
Evropskim kodeksom dobrog upravnog postupanja. Medutim, evidentno je da su pojedine odredbe
zakona nedosljedne na svim nivoima vlasti, $to vrlo vjerovatno dovodi do neujednacene prakse
u postupanju upravnih organa u Bosni i Hercegovini. Stoga ¢emo, na temelju provedene analize,
ponuditi nekoliko rjesenja.

Obzirom da Zakon o op$tem upravnom postupku Republike Srpske predvida da poseban
propis, u slucajevima gdje nije potrebno sprovoditi poseban ispitni postupak, niti postoje drugi
razlozi zbog kojih se rjesenje ne moze donijeti bez odgode, moze predvidjeti i duzi rok od 30 dana za
donosenje rjeSenja, istu odredbu bi trebalo uskladiti na nacin kako to reguliraju zakoni na ostalim
nivoima vlasti. Dakle, posebnim propisom mogao bi se odrediti samo kraci rok, jer se obi¢no radi o
prostim upravnim stvarima za ¢ije rjeSavanje nije potreban vremenski okvir duzi od mjesec dana.
Smatramo da bi zakonodavac u Republici Srpskoj trebao normirati i poseban, kraci rok za dono$enje
rje$enja u skra¢enim postupcima, s obzirom na to da predvida vodenje takvih postupaka, a poseban
rok ne precizira. Izostavljajudi propisivanje detaljnih rokova u korespondenciji prvostepenog i
drugostepenog organa u Zalbenom upravnom postupku u Republici Srpskoj ($to nije slu¢aj na
ostalim nivoima vlasti), sti¢e se dojam neucinkovite i spore uprave, te odugovlacenja postupka. I
u ovom kontekstu zakonska rjesenja u Republici Srpskoj trebalo bi uskladiti po uzoru na rje$enja
prisutna u ostalim ZUP-ovima. Osim toga, nuzno je u Zakonu o op$tem upravnom postupku RS
urediti pitanje odgovornosti u slu¢aju rje$avanja upravnih stvari izvan zakonom utvrdenih rokova.

Svjedoci smo da je nepostivanje rokova u upravnom postupku vrlo Cesta situacija, uslijed
¢ega nastaje fenomen ,,$utnje uprave®. Iako je u Bosni i Hercegovini osigurana pravna zastita
u takvim slucajevima, blagovremeno upravno rjesavanje od krucijalnog je znacaja kako bi se
izbjeglo suoc¢avanje sa Zalbama ili sudskim tuzbama. U kona¢nici, nezaobilazno je naglasiti da je
postivanje rokova u praksi conditio sine qua non u¢inkovite zastite gradana od zloupotrebe vlasti
iizbjegavanja neefikasnosti u javnoj upravi. Time dajemo doprinos pobolj$anju pravne sigurnosti i

220



Conference proceedings / Zbornik radova / 36opHux pagosa

uspostavljanju civilizacijskih standarda pravne drzave i vladavine prava kao najviseg ideala svakog
demokratskog drustva.

10.
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13.
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Summary: One of the basic obligations of each candidate state for joining the European Union is to
harmonize the national legal system with the acquis communautaire. This represents a fundamental
assumption for establishing a unique law of the Union and regulating social relations in a unique
or at least similar way in all member states. Bearing in mind that Bosnia and Herzegovina, as
a candidate country for joining the Union, must fulfill the mentioned obligation, the rules of
administrative procedural law are certainly an indispensable aspect of harmonization. The right
to good administration, as one of the most important institutes of the rule of law, established by
the Charter of Fundamental Rights of the European Union, guarantees the individual that the
institutions, bodies, offices and agencies of the Union process his cases impartially, fairly and within
a reasonable time. In other words, public bodies are obliged to resolve administrative matters and
make decisions within a reasonable time frame in order for citizens to exercise their rights and pursue
interests. The aim of this paper is to determine the level of compliance of administrative procedural
law in Bosnia and Herzegovina with European legal principles and standards in the context of
resolving administrative matters within a reasonable time. This can actually determine the level of
necessary reform and modernization of Bosnian laws on administrative procedure. Good legislation
of administrative procedure undoubtedly provide additional legal security for citizens in contact
with public administration.
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ITPABHU ITO/I0KAJ CTPAHKE Y IIOCEBHVM YIIPABHUM
IOCTYIIIMMA Y OBJIACTU YHYTPAIIILUIX ITOC/IOBA

Ipaxxen Mupuh'
Daxynmem 6e3bjedHocHux Hayxa Yuusepsumema y Barwoj /lyyu

Cascemax: InasHu yuecHuyu ynpagHoz nocmynka cy opea Koju je HaoneiaH 0a npogoou nocmy-
naK u 00ny4u y npedMemmnoj ynpasHoj cmeapu u nuye 0 Hujum npasuma, 06ase3ama u npasHum
unmepecuma ce 007y4yje y Konxpemmom cnyuajy. Cpanxa, Kao auye o Hujum npasuma, 06ase3ama
U npasHum unmepecuma ce 007y4yje, Huje (camo) nojeduray, koju mpnu ynpasnu pao, eeh cydjexm
KOju uma npusHama npoyecra npasa. Y mom xoumexcmy, nosumusro npago Penyonuxe Cpncxe,
BocHe u Xepyezosure u mehyHapoonu npasnu axmu 0ajy, usmehy ocmanoe, npaso cmpanyu 0a
6yde KOHCMAHMHO 00asjewsmend U 0a yuecmeyje y C6UM NPouecHUM padtama y nocmynky Koje
je ce muuy, 0a uma npucmyn penesanmHum 00OKYMEHMUMA Yy NOCMYNKY, 0 UMA NPABO HA NPABHY
nomoh y nocmynky, npago Ha o0pasnosxerve céux 007yKa Kojuma ce 00nyUyje 0 HeHoMm npasHoOM
NOZLONKAJY, NPaso 0d ce 0 WeHOj NPABHO] cCUMyayuju 00Ky U y pAsymHOM POKY U NPABO HA HPABHY
3aumumy npomue axkama Kojuma Huje 3a00607/oHa. Y noceOHUM ynpagHum Hocmynyuma y 00nacmu
YHYMPAUHUX HOCTIO8A, HeKA 3AKOHCKA Pjeulerba He NPUSHA]Y CIMPanKama zope HagedeHa nouecHa
npasa. 08axea 3aKOHCKA pjeuietva ce nPABOajy 3aumumom jaeHoz UHmepeca u 3aumumon npasa
u unmepeca mpehux nuya, xoja, 360z 00pehere ese ca ynpasHom cmeapu o Kojoj ce 00nyuyje, umajy
npaso 0a yuecmayjy y nocmynky. Lum paoa je doxasusare HeoOmjepeHocmu 3aKoH00a8ua npu-
JIUKOM HOPMUPAtsA NPABHOZ NOTIOHAjA CPAHKe Y NOCEOHUM YNPABHUM NOCIYNYUMA Y 007IACU
YHYMPaUtoUX NOCTI08a Y CMUCTLY 04 Ce M02a0 U MOPAO BULLe 3AUMUMY NPABHU NOLOKA] CIPaKe
a 0a ce npu mome He HAPY WU JABHU UHMEDPeC U NPAsa u unmepecu mpehux auya.

Kmyune pujeuu: cmpanka, nocebnu ynpasnu nocmynax, jagHu unmepec, yHympauitbu nocnosu.

1. YBOJ,

PujeTko ce y moce6HMM ynpaBHuM nocTynuuma cpehy onpenbe kojuma ce Tako 3Ha4ajHO
OJICTYIIA Of OIIUITUX Hayesa fieGUHMCAHNX 3AKOHOM O OIIITEM YIPABHOM IIOCTYIIKY Ko LITO je
CIly4aj ca HopMaMa KojuMa ce ypebyje MaTepyja yHy TpallibiX IOCTIOBA. Y TOM KOHTEKCTY, y TOce6-
HJM YIPaBHUM HOCTYIIMMA Y 007IaCTH YHYTPALIIBbIX II0CNIOBA OACTYIAba Cy He caMo 6pojHa
HeTO ¥ pajiyKa/lHa YKOIUKO YIOPeANMO pjelllerba y TUM IIOCTYIIMMA HACIIpaM OHUX JieUHU-
CaHVX 3aKOHOM O OIIITeM YIPAaBHOM MOCTYIKY. CBe Te pas/MuuTOCTH ¥ HOBJHE Y IOCeOHNM
YIIpaBHUM IOCTYIIMMA y 007IaCTHM YHYTPAIIBUX TIOCTIOBA YTUYY Ha MPaBHU MOMOXKaj CTPaHKe.

1 JloueHT, JOKTOp IPaBHMUX HayKa, e-nommTa: drazen.miljic@fbn.unibl.org. ORCID No. 0009-0001-2089-7690.
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TakBa 3aKOHCKa pjellierba y TOCeOHM YIIPaBHUM HOCTYIIMMA ¥ 06/TaCTH YHY TPALIIbIX OCTOBA
ce TPaB[Iajy 3alTUTOM BPUjEFHOCTH Kao LIITO CY: jABHY MHTEPEC, jaBHU pef U Mup, 6e36jemHocT
rpabana 1 nMoBuHe, 3amTHTA MHTepeca Tpehux muia u c1. HaBenere BpujenHocty, pefoM Hefe-
¢uHuCcaHe y Ho3uTyBHOM mpaBy Perry6mke Cpricke 1 bocHe 1 XepLieroBuse, 4ecTo ce, Ha INTETy
CTpaHKe, 37I0yNoTpe6/baBajy ¥ KOPUCTHE y CUTYaLMjaMa Tfije UM Hifje MjecTo.

Y HapeHMM pefioBMMa, TpMKasaheMo paBHI IOI0Kaj CTPaHKe, Koja je 3apo6/beHa TaKBUM
CTameM, y OCe6HUM YIPABHUM TOCTYIINMA Y 0671aCTH YHY TPAIIBUX OCIOBA.

2. CTPAHKA 'Y YIIPABHOM IIOCTYIIKY

CBaka CTpaHKa je y4eCHNK y YIIPaBHOM IOCTYIIKY, A/l CBAKM y4ECHMK HEMa CTATyC CTPaH-
ke. [TaBHM 1 06aBe3HM YYeCHNK YIPaBHOT IIOCTYIIKA, IOpe]] Ha[IeXXHOT OparaHa, je CTpaHKa.
3aKOH 0 OIILITEM YIIPABHOM IIOCTYIIKY je OPeAMo CTPAHKY Kao JIMLE 110 YNjeM je 3aXTjeBy IIOKpe-
HYT yIPaBHY IOCTYIAK, WIY IPOTYB KOTa Ce BOJY IIOCTYIAK, VIX KOje pajy 3allITUTe CBOjUX
IpaBa JUIM NIPaBHUX MHTepecca VMa [IPaBo fja y4ecTByje y moctynky> 3YII faje jomr Hexomuko
ofpendM y Be3u ca ja/buM IIpelusypambeM CBOjCTBA CTPAHKe Y YIPaBHOM IOCTYIKY. Y WIaHy
39. ce HaBOAM Jia CTPAHKa MOXKe OMTH CBaKO (UBMYKO U IPABHO JIMIIE, OTHOCHO [a PEIyOMMIKu
OpIaH yIpaBse, OpraHusalija, Hace/be, IpyIa IMLa U IPyTU Koju HEMajy CBOjCTBO IIPaBHOT JIMIA
MOTy OMTI CTpPaHKa YKOMMKO MOTY O1MTI HOCMOLY IIpaBa 11 06aBe3a MM IPaBHUX MHTEpeca o
KOjuMa Ce pjelllaBa y yIIpaBHOM HOCTYNKy. CTpaHKa Mo)ke OMTY ¥ CMHMKATHA OpraHu3anyja,
aKo ce IOCTYIAK OHOCY Ha HEKO IIPaBo WM IIPAaBHMU MHTepec WiaHa Te opranusanyje. [Ipasa n
IY>KHOCTY CTPaHKe 0djy ce TY>KMOLTY, TpaBOOPaHNOLLY U IPYTOM PelyOnndKoM oprany (y rpa-
HUIIaMa CBOjuX oB/alnhea) yIpase Kaji Cy 3aKOHOM OB/alleHN fja y OCTYIIKY 3aCTYIIajy jaBHU
uHTepec®. OBU Cy6jexTy He MOTY MMATH IIMpa oB/lamihea HeTo IITO MMajy CTPaHKe, 00MYHO CY
IPOLIECHOT KapaKTepa.

Awnanusupajyhn HaBeneHe ofpente, ayropu* u3 06macty ynpaBHOT IpaBa pasmukyjy: 1)
AKMUBHy CrparKy Kao JMIe 0 YijeM je 3aXTjeBy OKPeHyT IOCTYIaK (HIIp. 3a OpraHu30Bambe
jaBHOT CKyTIa, 32 To6Mjarbe asuia I C11.), 2) HACUBHY CMPAHKY Kao MiIle IPOTUB KOTa je TMOKpe-
HYT IOCTYIaK (3a mrahatbe mopesa 360r mocjefoBama Opyxja) U NpasHuU uHmMepeceHmMy LA
KOja pajiy 3aIITHTe CBOjIX IpaBa I IIPAaBHMX MHTepeca MOTY YYeCTBOBATH Y YIIPaBHOM IIOCTYII-
Ky (cycjen -BlIacHMK 3eM/BUIITA KOje Ce Ha/la3y Y3 3eM/bMINTe LA (aKTHBHE CTpaHKe) Koje je
HO{HMjeTI0 3aXTjeB 3a u3gaBame rpaheBnHcke 1o3Boe). OBa MuIia ce jolll 30BY y3rpefHe CTPaHKe,

2 Y. 38 3axona o onuimem ynpasnom nocmynky Penybnuxe Cpncke, ,,Cnyx6ern rmacuuk Perry6muke Cprcke,
6poj: 13/02, 87/07, 50/10 n 66/18 - y gamem texcry — 3YIL Vigentuuny neduunimjy cagpxu u wian 41 3axon o ynpas-
Hom nocmynky Bocue u Xepyezosune, ,,Cnyx6enu rmacuuk bocse u Xepuerosuse, 6poj: 29/2002, 12/2004, 88/2007,
93/2009, 41/2013 n 53/2016 - y namem Texcry 3YII buX.

3 Ym 40 3YIl-a.

4 Bupjern: lparan Muixos, ,Ilonoxaj crpanke y ynmpaBHOM ocTynKy , 360pHuxk padosa IlpasHoz paxynmema
y Hosom Cady, 3, (2005): 242; 3opan P. Tomuh, ,,ITojam cTpanke y cprickom npasy, ITpasua pujeu, X, 35, (2013): 384;
Hesenka bauanun, Ynpasto npaso (Kparyjesan: Ilpasuu paxynrer y Kparyjesiry, 2000), 348; Mupjana Pahenosuh,
»3aMHTePeCOBAHO JINIje KA0 CTPAHKa y YIPaBHOM NOCTYIKY", [odumrwak Ilpasroz paxynmema y Bawoj /lyyu, 3,
(2019): 41; bBopuc Jby6anosuh, Visuma Ilerposuh, ,CTpanka y XpaBaTCKOM yIIPaBHOM IOCTYIIKY i YIIPaBHOM CIIOPY
IIpasnu sujecrux, 1, (2015): 127.
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MHTepBEeHMjeHTIMa, MHANPEKTHA cTpaHKa. To je e 0 4ujoj IpaBHOj CUTYalLUju ce He OfTy4yje
y TIOCTYIIKY, Beh je OHa Ha ofjpeleHy HauiH T0Be3aHa ca yIPaBHOM CTBApM Koja ce pjellaBa, Tako
fla yIIpaBHa OfTyKa O YIIPAaBHOj CTBapy aKTMBHE WM MACHBHE CTPaHKe yTu4e Ha MPaBHY CUTYa-
IIMjy IPaBHOT MHTepeceHTa. [I[paBHM MHTepeceHT He okpehe MOCTYIAK, HUTU Ce OCYIIaK BOLK
IPOTUB Bera, Beh caMo 1mop ofpeheHnM ycmoBuMa y4ecTByje y HOCTYIKY’. AKTMBHA CTpaHKa
KeNM TOKpeTarbe YIPaBHOT MOCTYIIKA Ca 3aXTjeBOM JIa joj ce IPHU3Ha HEKO IPaBOo WM Jia 611 joj
ce yKuHyma um cMamuna Beh mocrojeha o6asesa. ITacuBHa cTpaHKa je MuIle 0 UMjUM IpaBUMa
1 o6aBe3ama ce OJIy4yje Y YIPABHOM IIOCTYIKY HOKPEHYTOM IO CIyXKOEHOj YKHOCTU 06MY-
HO pajy HaMeTama HOBKX obaBe3a. [lopes HaBefeHe MOfjerTe, IPUCYTHA je f10ba Ha Oupexmmy
(rmaBHa) U UHOUPeKMHY CTPAHKY (y3TpeHa CTPAHKA, MHTEPBILjEHT Tj. 3AMHTEPECOBAHO JINLE).
JlMpeKTHa CTpaHKa je Nuile 4uja je CTBap MpefMeT IOCTYIKa, OMHOCHO OHO Pajiyi Yera je IOCTYIaK
¥ IOKPEHYT, MHAMPEKTHA CTPAHKa je /INIle Yuje IIpaBHA CUTYalMja JORUPYje, MM Yak mpermhe
ca IpeIMeTOM YIPAaBHOT IIOCTYIIKA, Ca YIPABHOM CTBApy JUPEKTHE CTPaHKe®.

Ila 611 cTpaHKa MOIJIa ja IYHOBAXXHO Jijelyje Y MOCTYIKY, HEOIIXOIHO je Jla Ce UCIIyHe
onpehene npouecHe nmpernocraske. [Ipuje cBera HEONXORHO je A Ce MOCjefyje CTpaHavyKa Croco6-
HOCT, OfHOCHO IIpaBOM IIPU3HATO CBOjCTBO Aa ce Oyfie HOCUIALL IIpaBa 1 06aBe3a KOji Cy IpeMeT
ynpaBHor noctynka’. CTpaHauka CIoCOOHOCT ce YecTo M3jeffHayaBa ca paBHOM croco6Houhy.
[TpaBHY crIoCO6HOCT MMajy HU3MIKa M IPABHA JINL[A, OTHOCHO GU3IMYKA TN IIPABHY CMOCOOHOCT
ctiay pohemeM (y ofpehennm cnydajeBuma u npuje pohema o FPeBHOM IIPABHOM TIPYMHIIUITY-
Nasciturus pro iam nato habetur — 3a4eTo gujeTe cMaTpa ce pOheHNM aKo ce Pajiyt O HETOBIUM
MHTepecuMa) IOK IIpaBHa JIMIIA CTUYY YIMCOM Y CyAcku perucrap®. Mehytum tpe6a ncrahu ga
je cTpaHavka coco6HOCT y mopehermy ca mpaBHOM criocobHouthy 1mmpa ¢ 0631poM Ha To fa ce y
onpebeHNM cyyajeBuMa HOjeAMHNIM KOIeKTUBUTETUMA 6e3 IpaBHe CIOCOOHOCTH fjaje CTpaHadKa
CIOCOGHOCT. Y TOM IPaBI[y, Y YIPAaBHOM MOCTYIIKY Ce Kao CTPaHKe 110jaBbyjy ofpebeHn Komek-
TUBUTETH KOjU MHede HeMajy PaBHY CMOCOOHOCT (HIIP. Hace/be, TPYIa NI, [PXKaBHIU OPTaH).
KomextuBureTn nMajy cTpaHauky cioco6HOCT caMo y ofpeheHOM yIIpaBHOM HOCTYIKY Y KOjeM
Mory 61Ti HOCHOLY IpaBa 1 ob6aBesa. Ca jpyre cTpaHe, CTpaHayKa CIOCOOHOCT je MCTOBPEMEHO
U y)Ka Off IpaBHe CrIoco6HOCTH yoruTe, 6ynyhu fa mogpasymmjesa cioco6HOCT 61TH cTpaHKa
VICK/BYYVBO Y YIIPABHOM IIOCTYIIKY, JaK/Ie He M Y HeKUM JIPyTYM IIpaBHUM HOCTynnuMa’. Y ToM
KOHTEKCTY, a uMajyhum y Bupy onpenbe 3YII-a cTpaHauky coco6HOCT MMajy ABMje rpyIe cybje-
KaTa: 1) CBaKo mpaBHO ¥ GUSNYKO NIMIle, KOjI MHAYEe MMajy IPaBHY CIIOCOOHOCT, UMa]y YBUjeK,
¥ CTPaHAUYKy CIIOCOOHOCT f1a YIECTBYjy Y 6M/I0 KOjeM yIPaBHOM IIOCTYIIKY 2) Ap)KaBHU OPIaH,
opraHmusanuja, Hacesbe, IpyIa JI1Ia TOf, YCIOBOM Jia Ce Y YIPaBHOM IIOCTYIKY Of/Tydyje O OHUM
IpaByMa 1 06aBe3aMa Koja cy UM IpepBuhena moce6HuM mpomucuma'’.

IIponecHa cioco6HOCT Hoppa3yMujeBa MOIYRHOCT NIia f1a IMYHO YYeCTBYje ¥ HOCTYIIKY
¥ IYHOBAXKHO IpeIy3uMa pajibe Y Be3! ca yIpaBHOM cTBapy. CBaKo MPOILIECHO CII0COOHO uIe
Mopa 6UTI 1 IPaBHO (CTpaHAYKM) CIIOCOGHO, a/IM MMa JHIIA KOja Cy IMPaBHO CMOCOOHA /Iy HUCY

bavanun, Ynpasno npaso, 348.

Bupjern: Tomuh, ,ITojam cTpanke y cprickom mpasy*, 384.

Bupjern: Cresan Jlunuh u ip., Ynpasro npaso (beorpan: CaBpemena agmMunucrpanuja, 1999), 351.

Ibid.

Mupjana Pahenosuh, IIpaso onwmee ynpasroz nocmynxa u ynpastoez cnopa (bama Jlyka: IlpaBunu dakynrer
Yuusepsurera y Bamoj Jlynu, 2016), 76.

10 Bupjern: 3opan P. Tomuh, Ynpasuo npaso - cucmem (beorpan: Cnyx6enu muct CPJ, 1998), 367
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TpolecHo crocobHa (HIp. fjera)'. IIpolecHy CIOCOOGHOCT MMajy TIOCTIOBHO CIIOCOOHA LA U
CTHYY je TyHO/bETCTBOM, HaBplilerkeM 18 TofMHa, Of; YCIOBOM Jia OfTYKOM HaJJIeKHOT Opra-
Ha HIUCY JIMIIeHa OCTIOBHE CMOCOOHOCTI, Kao 1 OHa JIMIA KOja Cy IPOI/alleHa ITYHO/be THIM. 2
Y moce6HUM ynpaBHMM 06/1aCTIIMa MOXe Ce OfCTYIUTI Off IIPaBIJIa KOja BaXke 3a IIPOLeCHY
CIIOCOGHOCT U Ta IIpaBy/Ia MOTY OUTU CTPOXa ¥ 0OPYHYTO, A Ce JeUHNIIY JIAKIIN YCTIOBU 3a
obaB/barbe TMOje[HIX Pafilbil Y MOCTYIKY. 3a IPUMjep MOKEMO HaBeCTU 3akoH 0 OpiaebaH-
cmey Penybnuxe Cpncxe' KojuM je IpOMICaHO aKo je AujeTe HABPLIMTIO 14 rOfMHA XUBOTA, 32
CTUIatbe IPKaB/baHCTBA IOTPebaH je meroB MpucTaHaK. [IpomecHa cCIocO6HOCT Mofpa3yMiujeBa
osnawherve MUIA [ja TUYHO, HEIIOCPELHO MPEAY3MMA Pajjibe ¥ MOCTYIKY. Y TOM KOHTEKCTY He
HOCTOju 06aBe3a fa M1Iie Ajenyje, jep MMa MOyl HOCT /la aHraXyje 3aCTYIIHMKA ¥ [1a YMjecTO Hera,
a'y BeroBO MMe ) 3a IBer0B PauyH IpoLecHo Ajenyje'’. Y mpaxcu je Hajuemthe ciyyaj ga cTpaHe He
aHTaXYjy 3aCTYIHMKA 1 ia caMe 6paHe CBOje MHTepece, a yBUjeK IIOCToj1 06aBesa CIy>X6eHor miia
KOj¥ IIPOBOJY IIOCTYIIAK Ia Ia3) Ha He3HaIbe M HEYKOCT CTPaHKE Te /ja je YIO030py Ha HOCTbeuLie
HEHOT II0CTYIIakba 1 ITPaBa Koja cy joj 3arapanrosada 3YII-om. [IporecHo Hecrioco6Ha nuija cama
He MOTY MIMEHOBaT! TyHOMohHMKa, Beh TO 32 IUX BPIIN BHIXOB 3aCTYIHNUK.

YkomnuKo /e MMa CTPaHAYyKy M IPOLIECHY CIOCOOHOCT jOII HeMa CBe KBanupuKanuje fa
JIMa CTaTyC CTPaHKe Y yIpaBHOM MOCTYIKY. [IoTpe6HO je IIocjefoBaTy i CTpaHauKy IECUTUMALI]Y
wny cTBapHy nerutuManyjy (legitimatio ad causam). CrpaHadka meruTuManyja ce fepuHmIIe Kao
noce6aH OJHOC /HUIIA IPeMa YIIPaBHOj CTBapH Koja je mpeaMeT ofipel)eHor ympaBHOT MOCTYIIKa,
OJHOCHO Jia Ce Y IOCTYIIKY OfTy4yje O BeroBUM IIpaBuMa, o6aBesaMa. CTpaHauKy TeTUTIMALIN]Y
Hocjefyje AMpeKTHA U MHAVPEKTHA CTPaHKa, Kao OIIITY CTPAHAYKY TETUTUMALN]Y, 32 Pa3IuKy
of MoceOHe cTpaHayke MUIUTUMALje Koja ce IIpU3Haje TYXKIOLY, IpaBoOpaHIOLY, CHHIUKAIIHO]
OpTraHy3aIVjy KOjU CTUYY IOJI0Kaj CTPaHKe Ha OCHOBY IOCEOHMX IIPOINCa U Y TPaHNIaMa CBOjUX
opnmamthema'. [Ipousunasy ga oBa IpoljecHa MPETIIOCTaBKa cTBapa GpaHy 3a pyra muua ja ce
mujeajy y Tyhe ynpasHe cTBapu. Y ToM KOHTEKCTY ce HABOAM Jia HUKO He MOX<e HeoBalheHo
6panury Tyhy cTBap' Te fa ynpaBHMU IIOCTYNIAK He MOXKe IIOKPEHYTH 10 TIPYHIMITY OIIIITE 3aJH-
TepecoBaHocTy'. CTpaHaYKa JIerMTUMALMja MOXe OUTY IOTITYHA WY OTPaHIYeHa, Y CMUCTY fid
JTULe MOXKe OUTY TTETUTHMMCAHO f1a YIECTBYje CaMO Y jefHOM Aujeny MOCTYIKa WM fid TIpey3Me
CaMo Heke pajitbe. Y TOM KOHTEKCTY Ce HaBOJY IIpYMjep Aa IPAaBHY HTEPECEHT MOTY Y4eCTBOBATI
CaMo y MjepH Y K0joj IITUTE CBOje MHTepece JJOK e 0CTaIN IMjeNOBYU IOCTYIIKA Ha bIX He offHoOCe'™,
OBy npoliecHy IPeTIOCTaBKy HajTeXXe YTBPAUTH, HAPOUMTO KaJfja Cy y MUTalby 3aMHTEPECOBAaHa
nuua. CrpaHayka 1 poliecHa Cioco6Ho ce 1ako yTBphyje Ha ocHOBY oppenata 3YII-a gox To Huje
CITy4aj ca CTPaHAYKOM JIETUTYMALMjOM. Y INTalbY je CBOjCTBO /INIA KOje Ce MOpa JJOKa3aTy y Be3u

11 Jlasa M. Kocruh, Aomunucmpamusno npaso Kpamesune Jyeocnasuje (beorpan: VagaBaduko 1 KimbIKapCcKo
npenysehe lena Kow a. 1.,1936), 129.

12 Tomuh, Ynpaeno npaso - cucmem, 368

13 Y. 15 ct. (2) 3axona o Opuasmwancmey Penybnuke Cpncke, ,,Cnyx6enn rmacuuk Peny6nuke Cprcke, 6poj:
59/2014.

14 Tomuh, Ynpasno npaso - cucmem, 368, Koctuh, Admunucmpamusno npaso Kpamwesune Jyzocnasuje, 130.
15 Bupjeru: Tomuh, YnpasHo npaso - cucmem, 367

16 Kocruh, Admunucmpamueno npaso Kpamesune Jyzocnasuje, 129

17 Cresa Jlunuh, Ynpasno npago - Ynpasro npovecro npago, uemspmo usdae (beorpap: Ilpasuu dakynrer
Yuusepsurera y beorpany, 2010), 431.

18 Jlparan Munkos, Ynpasno npaso II, Ynpasna denamuocm (Hosu Cap: IlpaBuu daxynrer Yausepsurera y
Hosom Cagy, 2003), 104.
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ca KOHKPETHOM YIIPaBHOM CTBapyl ¥ KOHKPETHMM IUIMMA Y IOCTYIIKY Ifije Beh ydecTByjy jemHa
WY BHULlIe CTPaHaKa. 360r TOra ce CTpaHayKa IerNTUMAlllja HeKafl He MO)Ke YHAIIpUjef y TBPAUTH
Beh ce 4ecTo cTBapHO MOXKe leMHMCATI TeK pjellerbeM KOHKPeTHOT IIpeMeTa’. Y cBakoM ciIydajy,
CTpaHauKa IernTUMAallyja je HeOIIXOflaH yCIIOB 3a oOMjambe CBOjCTBA CTPAHKE Y YIIPaBHOM IOCTYII-
KY U BeHO I0CTOjatbe HeKaf ce YTBphyje Tek y caMoM MOCTYIIKY, M/IH ce 3a JIULe Ca CTPAHAuYKOM
NIETUTUMALIM]OM Y ofipeheHOM MOCTYIIKY ca3Ha Tek KaJja IOCTYNaK Oy/ie OKOHYaH. YKOMMKO JIMIY
HUje 61171a jaTa MOryhHOCT 1a y4ecTByje y IOCTYIIKY, a Tpe6aro je ja y4ecTByje y CBOjCTBY CTPAHKe,
TIpefiCTaB/ba BAHXKAIOEH, U JOCTYIIAH HAKOH KOHAYHOCTH YIIPAaBHE OTYKe, 3aKOHCKI PasJIor 3a
HIOHaB/bakbe NoCTynKa.>’ Oprat Koju BOfM IOCTYIIAK je Iy>KaH fia y TOKY Tpajarba IOCTYIKa BOY
padyHa fja /i1 /Lie Koje Ce MojaBibyje Kao CTpaHKa MOXKe y9eCTBOBATH Y MOCTYIKY. J/Iuiie Mopa
VIMaTy, KYMY/IaTUBHO, CTPaHAUKY, IIPOLIeCHY CIOCOOHOCT U CTPAaHAYKY JeruTUManyjy. bes opux
CBOjCTaBa, HUjeflaH cybjeKar He MOXKe Y4eCTBOBATH Y HOCTYIIKY.

Hajuenthe ce ynpaBuu mocTymax peanusyje kao ogHoc usmeby opraxa u nojeaunua. Meby-
TUM, TIOCTOje TIOCTYIIY Y KOjeM y4ecTBYje BuIlle cTpaHaka. CujeoM Tora, Aa 1 Y MOCTYIIKY
y4ecTByje jefjHa MM BULIE CTPaHAKa, Pa3NMKYjy Ce jefHOCTPaHaYKe MM BUIIECTPaHAYKE YIIPaB-
He CTBapl. JefHOCTpaHauKe YIIpaBHe CTBAPU CY Ifije YUECTBYje CaMo je[lHO MIe KAao CTPaHKa y
TOCTYIIKY MU KaJja ce Y MOCTYIKY T10jaB/byje fiBa MM BUILE IUIA KOja 3ajefHNYKY UCTYTajy ¥
noctynky. OBa IuIla UMajy 3ajefJHIYKM MHTEPEC M YMHE IPOLECHY 3ajefHNUIY Y IOCTYNKY. OHM
HIICY JTUIIA 9Uj) ce MHTepecy Mehyco6HO cyIpocTaBibajy y MOCTYIKY, Beh cy6GjekTu Koju mpep
HaJI/IeXKHYMM OPTaHOM UCTYIIAjy y M/bY CTMIIaK-a HEKOT IIpaBa Wy paBHoT uHTepeca. HamnexxHn
OpraH pjelaBa bIUX0Be MCTOBPCHE YIPABHE CTBAPY Offj€HOM, ICTOBPEMEHO 11 Ha MICTY HAYVH
npema cBuMa?'. [IBocTpaHauke yIpaBHe CTBapy IPeCTaB/bajy IpefMeTe y KOjuMa ce MHTepecH
CTpaHaKa y IOCTYIKY CyIIPOCTaB/bajy. CympocTaB/beHOCT MHTepeca CTpaHaKa ce MCIo/baBa Ha Ba
Ha4YJHA: IPB, KOJ] KOHTPEPHNUX CTPaHaKa, CyKoO/baBambe MHTepeca OCTOj) U IpHje IOKpeTama
CaMor MOCTYTIKA, KO je HaCTao U3 CTpaHadKux MehycobHux ogHoca. Pasiu ce o curyanmjama koje
YOIIILIITe HICY THIINYHE 32 YIIPaBHN IOCTYIIAK, Beh ¢y 0co61HA TapHUYHIX IOCTYIIAKA, AT Ce OBU
nocTynuy $popMaIHO pjelliaBajy Kao YIpaBHU IHOCTYIL. 32 IpUMjep ce Y IUTepaTypy HaBOLu
OfTyYMBam-€ 0 HAKHAJM IOJ/bCKe IITETE, OBaj MOCTYIIAK je Y HaJ/IeXKHOCTU OpraHa yIpase Ifjje ce
jaB/bajy ABUje KOHTPepHe CTpaHKe, U3BPIINIALL ITeTe ¥ olTeheHy WM MOCTYIaK IO 3aXTjeBy
3a yce/berbe offpeleHor mia raje ce jab/ba Mel)yco6Ha CyIpoCTaB/beHOCT BIaCHMKA CTaHA Vi JIMIA
3a KOje OH TBPAY, a TO JIUIie OCTIOpaBa Ty TBPAY, 1a Ier0B CTaH (eCIpaBHO KOPUCTH — Y 0BOj
CUTYaLiYju OpTaH YIIpaBe pjelllaBa BbUX0B CIIOPHM OJHOC OKO CaMOT IINTakba II0CTOjaiba IPABHOT
OCHOBa 32 yce/betbe)™’; IPYIM, KaJja y IOCTYIIKY Y4eCTBYjy ABa MM BUIIe CybjeKaTa 4ijy ce MHTe-
pecu cyko6/baBajy TeK y yIpaBHOM IOCTYIIKY. Vi3Mmelyy oBuX cTpaHaka, puje yIpaBHOT IOCTYIIKA,
He IOCTOju 6110 KaKBa CIIOPHA CUTYaIuja, 6110 KakaB OfJHOC, KOju 61 6110 TOBOJI 3a pjellaBarbe
Off CTpaHe opraHa ynpase./IHTepecu OBUX CTpaHaKa Ce Cyfiapajy TeK Y yIPaBHOM IIOCTYIIKY. 3a
TIIpMMjep MOXEMO HaBeCTH CITy4aj Kajia ce Ha PacIMCaHy KOHKYPC 3a M360p Y HACTABHIYKO W/

19 UBo Kpbex, IIpaso jyzocnasencke jasue ynpase, I1I kwuza, Pynkyuonuparoe u ynpasru cnop (3arpe6:
BupoTexHMYKN M3[IaBauK M 3aBOJ, M3/JaBavKO- KibIDKApCKo roxysehe, 1962), 67. Hasegero mpema: Pahenosuh, ,3aun-
mepecosano nuue Kao cmpauka y ynpasHom nocmyniy* 40.

20 Bupjern wn. 234 cras (9) 3VII-a u Tomuh, ,Ilojam cTpanKke y cprickoM mpasy*, 386.

21 Buure o mpouecHoj 3ajepuuiy upjetn: 3opan P. Tomuh, Bepa baunh, Komenmap 3axona o onwmem ynpasrom
nocmynky, decemo usoare (beorpap: JII Cyx6etnu rmacuux, 2016), 142.

22 Mukos, ,Ilonoxaj crpanke y ypaBHOM nocTynky, 244 u Tomuh, ,,[lojam cmpanxe y cpnckom npasy, 385.
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capajHIYKO 3Bakbe Ha YHUBEP3UTETY IPUjaBl ABa WK BULle KaHAM/ATA 3a ofpeleHo pafHo Mje-
cro Ha akynTery. OBe CTpaHKe ce 03HaYaBajy Kao Komuaupajyhe.

3. IPABHI ITOJIOJKAJ CTPAHKE Y YIIPABHOM IIOCTYIIKY

I[IpaBHM OTOXaj CTpaHKe ce Hajbobe MOXKe aHAMM3MPATI HA OCHOBY HOPMIL KOjiIMa ce
neduHMIIy HeHa paBa 1 1 06aBe3e y BpujeMe IIOKpeTamwa 1 Boherma yrpaBHOT ocTyInka. Vcro-
PUjCKM TIOCMATPaHO, MOJI0XKAj CTPaHKe Ce KPeTao off MOJaHMKa yIpase o cybjexTa Koju uMa
IIPU3HATY IIPOLIECHY HO3UIjY — ¥ CMUCTY fia Ce BberoBa IpaBa, 06aBe3e VM 3aXTjeBY CBe BHIIE
y31Majy y 0631p IPUIMKOM JOHOLIEHa YIPaBHUX OJTyKa Te [ia UCTe HPeUCIuTyje Kopuctehn
pacIonoxmsa nmpasHa cpecTsa. CTpaHKa, Kao Julje 0 YMjiM IIpaBuMa, obaBesaMa U MpaBHUM
MHTepecuMa ce Ofyuyje, Huje (caMo) MojefnHal; Kojy TpIu yipasHu paf, Beh cy6jexr xoju nma
IIpM3HATA IIPOLlecHa IpaBa. Y TOM KOHTEKCTY, HO3UTUBHO IpaBo Pemy6mnuxe Cprcke, bocHe u
XepueroBuse 1 MehyHapoHY IIpaBHM aKTU FapaHTYjy MHOIITBO MHIVBUAYaTHNX IpaBa Koja
CTOje Ha pacrofaramy HojeIMHIMa IPUINKOM IIOKpeTamba yIPaBHOT MIOCTYIIKA U pjellaBamba
KOHKDETHE yIIpaBHE CTBapHL.

Y numby ckunupama IpeTX0fHO HaBefeHOT, yYuHuTy heMo Kparak ocBpT Ha 3aKOH O
OIILITEM YIIPaBHOM IIOCTYIKY 1 Ofipeffe 13 KOjiX ce BIAM IIPOLiecHa MO3NIMja CTPAaHKe. Y ToM
KOHTEKCTY HEOIIXOJTHO je MICTAaKHYTH (Heka) OIIIIITa Havdera yuje oppende Ha camoM crapry 3YII-a
M3paXkaBajy CyITYHY MOCTYIKA U ONNUCYjy MPOIECHY MO3ULMjy CTPaHKe y IOCTYIIKY I TO:

Hauerno sakoHuTOCTI> - KOje IIPeACTaBIba JY>KHOCT U 06aBe3y CBUX OpraHa fpKaBHe 1
HefIpP>KaBHe yIpaBe la KOHKPETHE YIIPaBHe CTBApY pjelllaBajy Ha OCHOBY 3aKOHA 1 IPYTYX IPOMMCA
TIpY TOMe OfCTpambyjyhu caMoBO/bY Koja je 6yt CBOjCTBEHA Y PAHUjUM MCTOPUjCKIM eroxama y
yIIpaBHOM pajy Ha IUTETY IIpaBa i NHTepece cTpaHaka. OBO Hayello cBoje JoMalllaje MMa U KO
aKaTa Koj ce JJOHOCe Ha OCHOBY IVICKPELIOHe OljeHe jep 06aBesyje opraHe Jja CTe JOHOCE Y Ipa-
HuIaMa oBamhersa 1 y CKIAfy ca IbeM Yy KojeM je oBnaurheme aTo. 3a pasiuky Off Be3aHNUX
YIpaBHMX aKaTa, KO, AUCKPELMOHNX YIPaBHYX aKkaTa Ha/l/leXKH! OpraH ¥Ma MoryhHocT usbopa
u3Meby BUje Iy BUIIe TPaBHO jefHAKMX MOTYNHOCTH am je M y TOM CIIy4ajy iy>kaH ja usabe-
pe OHy OIIINjy Koja Hajoo/be OFroBapa JaTOM CIy4ajy, IpuMjernyjyhit 3aKoH a He CBOjy BOBY jep
U300p MO>Ke BPIIUTY CaMO y OKBUPY 3aKOHOM IpepBubheHnx MoryhHocTn?.

Hauero 3amTure mpaBa cTpaHaKa ¥ 3alITHUTE jaBHOT MHTepeca® - cTBapa 00aBe3y oprany
Ja IIPWIMKOM Bobera IIOCTYIIKa M pjelllaBaby y yIPaBHUM CTBapuMa oMoryhu crpaHkaMa jia Ito
JIaKIIe 3alITUTE Y 0OCTBape CBOja IpaBa II0f] YCIOBOM JIa TAKBO IIOCTYIalbe He Oyfie Ha IITETY jaB-
HOT MHTepeca v fpyrux miua. [lope HaBeieHOT, cTBapa 06aBesy opmauheHOM CITy)X6EeHOM Iy
7la yII030pHU CTPAHKY KaJja CasHa MM OLjeHN [ia CTPaHKa MIMa OCHOBA []a OCTBAPY HEKO IIPABO Te
J1a YKO/IMKO 3aKOH CTpaHKaMa Hajlaxe ofipel)eHe Mjepe, IpuMujeHM OHe Koje CY 3a BbIUX HajII0BO/b-
HMje aKO ce TAKBMM MjepaMa IIOCTIDKE IM/b 3aKOHa.

23 Yman 5 3YIl-a.
24 Munkos, Ynpasro npaso II, Ynpasua denamnocm, 29.
25 Ynan 6 3YII-a.
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Hauerno epuxacHocTi® - Hamehe 06aBesy HaJi/IeXXHOM OpTaHy fa IUTarbe CTPAHKe PUjeln
Ha Ha4MH Ja oMoryhm ycnjewino u kéanumemuo ocTBapuBambe BbeHNX IPaBa I IIPaBHUX MHTe-
peca. YCIjelrHo 1 KBaTUTETHO OCTBAapyBalbe IIpaBa CTpaHKe Huje fedyHucano 3YII-om, mTo je n
JIOTMYHO, jep je HeMoryhe cTBOPUTY KpUTepHjyMe Koju 61 01TV IPUMjeUBY Pa3IIdiTe YIpaB-
He Marepyje, 11 3a IeroBO HEIIOLITOBambe He II0CToje peaBubeHe caHkIyje, amu 61 Tpebaro ga
cTBapa offpeheHy BpCTy mpUTHCKa Ha IOCTyNajyhe cny6eHnKe y /by IpyXKamba KBaTUTETHHjer
O[ITOBOpA Ha TPaXKelbe CTPAHKe.

Hauero uctune® - nogpasymujeBa a ce y oCTYIIKY MOPA]y, A0 JOHOIIeHa pjellietba, yTBp-
IUTY OlTy4YHE YMIbeHNIE HA OCHOBY KOjUX HAJIJIEXKHM OPTaH JOHOCHU pjellierhe KOjUM Ce pjelaBa
yIpaBHa CTBap. Y TOM IPaBILy, y HOCTYIIKY Ce MOPa YTBPJUTY IIPaBO CTarbe CTBAPH, HOTIYHO 1
IIPaBUTHO CBE YMHEHMIIE ¥ OKOMTHOCTHU KOje CYy Off BAYKHOCTH 3 JOHOIIEHe 3aKOHUTOT U IIPaBUI-
HOT pjellemna.

Hauero cacnymama cTpaHke® - HaBefleHO Ha4eso jacHo MOTBphyje 1 foKasyje ja cTpaHKa
y IOCTYIIKY HUje caMo IocMarpay, Beh fa 1Ma mporiecHy MOTYRHOCT [ ce M3jacHN O YMIbeHNITA-
Ma 1 pajiibaMa Koje ce IIpefy3MUMajy y IOCTYIIKY. Y IIPU/IOT TPETXOIHOj Te31 HaBOAMMO 4iaH 131
3YII-a koju je y Be3u ca UCIMTHOM IIOCTYIIKOM a KOjUM je ITPOIICAHO [ja CTPaHKa UMa IIPaBo Ja
Y4eCcTBYje Y MCIIUTHOM IOCTYIIKY, ia iaje IOTpeOHe MmofaTke i 6paHM CBOja IIpaBa M MHTEpece.
CrpaHKa 1Ma IIpaBo [ja M3HOCK YNIbeHNUIIE Koje MOTY OMTH Off YTUI[aja Ha pjelliere CTBApY 1 fid
no6¥ja TAYHOCT HABOJIA KOjU Ce He CNaXXy ca leHnM HaBopmMa. OHa MMa IIPaBo fia CBe 10 IOHOIIEeha
pjeletba fONybyje U objanimbaBa CBoje HABOZE, 2 aKO TO YVHH [OCIIIje Ofp)KaHe yCMeHe pacipase,
Iy>KHa je 1a To 06pa3ioxu 300r yera To Huje yuuHmIa Ha pacpasiu. ClyX0eHo JHLIe je [Y>KHO Aa
IPY>XY MOTYRHOCT CTPAHIIM Jia Ce M3jaCHM O CBUM OKOJTHOCTMMA I YMIbeHUIIAMA KOje CY U3HeCeHe
Y MCIIUTHOM IIOCTYIIKY, O IIPEyI031IMa 1 IIPefIoXKeHIM JOKa3lMa, ia Y4eCTBYje y u3BoDemy Hokasa
¥ Jla I0CTaB/ba INTamba APYTUM CTpaHKaMa CBjefONMA, BjellTalMMa IPpeKo CTyXOeHOT THIia a
ca BeroBOM JJ03BOIOM 1 HETIOCPETHO, Kao 1 1a Ce YIIO3HA C Pe3y/NTaToM M3BoDerba ToKasa 1 fa ce
usjacuu o Tome. Oprau Hehe JoHMjeTH pjeliere Ipyje Hero MTOo CTPAHIM IPYXKM MOTYhHOCT fia ce
U3jacHM O YMIbEHNIMMA M OKOTHOCTY Ha KOjuMa Tpeba [l 3aCHIBA pjelllerbe a 0 KOjIMa CTpaHIN
Huje 6uma fata MoryhHocT fa ce u3jacHn. IloBpesa 0Bor Hayerna fjaje pasyior CTpaHIM fa OCeTHe
3a)Ka700M U JPYTUM BaHPETHUM IIPABHIUM CPEfICTBMMA VI Ha KPajy 3a TYXKOOM Y yIPaBHOM CIIOPY.

Hauerno gBocTeneHOCT! ¥ pjelaBamy - Aaje IpaBo CTPAHI f§a M3jaBl XKan0y IPOTHB pje-
LIekba [OHECEHOT Y IPBOM CTerleHy. [IpaBo Ha >kanby je ycTaBOM 3arapaHTOBaHO IpaBo rpahana
CBaKe IeMOKpATCKo opjeHTucaHe gpxxase.” [Toper Ycrasa, 3Y1I je mpaBo Ha Xanby mOCTaBHO Ha
jeIIHO Off TeMe/bHUX HadesIa yIpaBHor nocTynka.” 3YII mpommcyje fa poTus pjelerma JOHECEHOT
y IIPBOM CTelleHy CTpaHKa IMa IIPaBo Ha Xalby Te a ce caMo 3aKOHOM MOXKe IIPOIMUCATY [id Y
TI0jeAMHIM YIPaBHMM CTBapyMa Xajiba Huje OIYIITEHa I TO aKO je Ha Apyru HauuH o6e3bjehena
3aIITKTa NIpaBa ¥ MPABHMX MHTepeca CTPaHKe U 3alTUTa 3aKoHuToCTH.> CTpaHKa MMa IpaBo

26 Ynman 7 3YII-a.

27 YUnau 8 3VII-a.

28 Yn. 9 3YII-a.

29 Yn. 113 Yemasa Penybnuxe Cpncke, ,,Cyx6enn rmacuuk Pemy6nuke Cprcke, 6poj 21/92 — mpeunmhenn Texcr,
28/94, 8/96, 13/96, 15/96, 16/96, 21/96, 21/02, 26/02, 30/02, 31/02, 69/02, 31/03, 98/03, 115/05, 117/05, 48/11 xoju mpo-
nucyje: ,IIpoTuB oje[IHAYHNX aKaTa CY[0Ba, YIPaBHYUX M APYTUX APXKAaBHIUX OPraHa, Kao ¥ OpraHusaluja Koje Bplie
jaBHa oBaurherba, JOHECEHIX y TIPBOM CTETEHY, MOXe Ce M3jaBUTH XKaj6a Ha[/IeXXHOM OpraHy.”

30 Yma. 12 3YII-a.

31 Bupjern: wn. 12 cr. (1) u un. 211 3YII-a. Vipentuuno pjememse cagpxu u 3YII buX. Bupjern un. 15 3YII buX.
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Ha Xaj0y U KaJi MPBOCTEIIeHN OpraH y ofipeheHOM pOKy He JoHece pjeliierbe [0 BeHOM 3aXTjeBY,
OTHOCHO He JI0Hece pjellerbe Y MOCTYIKY MOKPEHYTOM II0 CTy6eHOoj HY>KHOCTI a Y MHTepecy
crpaHke. [IpoTuB pjeniema y fpyrom creneny >xanba Huje gonymrena®. [Ipema 3YII-y, xxan6a
IIpefiCTaB/ba PEIOBHO IIPABHO CPECTBO KOjUM Ce MHUIMPA APYTOCTENEeHN YIPABHMU MOCTYIAK
KaKo OU ce 0 MHTepecuMa CTPaHKe, 0 KojuMa je Beh ofryueHo, M3jacHIO OpraH yIIpaBe HeloCpen-
HO BIIIET CTETIeHa Off OHOTA KOjJ je Y IPBOM CTeNeHy pjelaBao. Y TOM ce or/efia jeToTBOPHOCT
Xanbe jep cTpaHKa KOPUCTY IIPABO Aa KOHTPOIHM OPTaH FOHOCUOLA TPBOCTEIIEHOT pjellierba, oL
jeIHOM, Pa3MOTpH LijeTIOKYIIHY YIPaBHY CTBap 1 JOHeCe KOHAYHY OTyKy .

Haverno eKoOHOMUYHOCTH IIOCTYIIKA™ - IpeicTaB/ba jefHO Y HU3Y HaueTa KOjy IITUTY MHTe-
pece cTpaHKe Ha/maXyhu HajIeXXKHOM OpTaHy Jia IOCTYIIAK BOAY 6P30 U Ca UiMo Marbe MmpouiKosa
3a cmpanky amy ca 06aBe3oM Jja Ipy TaKBOM IOCTYTamby MpMOaBy CBe T0Ka3e MOTpebHe 3a
TIPaBIITHO YTBphYBatbe YNMIEHNYHOT CTaba U 3a JOHOIIEhe 3aKOHUTOT M IPABUITHOT pjellerba.
[oTpe6HO je Aa HAIUIeXHN OPraH y IOCTYIKY MOLITYje BpUjeMe CTPAHKe, la Ce pajiibe Bplle Oe3
OIyTOB/IaYeha, 1A Ce CTBapa MITO Mambe MaTepujaIHIX U3fjaTaKa 3a CTPaHKY a I0ce6HO Aa ce
IOMITYjy POKOBM KOju €y fleUMHICAHN Y IOCTYIKY 3a IIpefy3uMame ofpeheHnx pagmu u JoHO-
Iema pjelierha KojuM ce Kpoju 6yayha curyarmja crpaHke.

Haueno npyxxara momMohu Heykoj cTpaHIm® - cTBapa 06aBe3y Ha/IlIe)KHOM OpraHy fja a3y
Jla He3Hame M HEYKOCT CTpaHKe He Oy/ie Ha ITeTy IpaBa Koja joj mpumapajy. CTpaHke y IOCTYIIKY
Hajuemrhe HacTymajy came, 6e3 IpaBHOT IIOMONHMKA ¥ YeCTO CY TO NUIA KOja He MO3Hajy UMHbe-
HIILIe Koje CY 3a Iy OMTHe J1/WIN Cce He CHajla3e ca MPaBHMM IIPOIMIcUMAa. 360T Tora opraH Mopa
fia T1a3y Jia CTpaHKa Oyfie yIo3HaTa ca CBUM IIPaBMMa KOja joj IPUIIafajy Ha OCHOBY MaTepujal-
HUX IpoIuca Koja fedunnury ofpeheHy 061acT U mpaBuMa Koja CTPaHIM Y HOCTYIIKY IPUIIAfiajy.

Hauerno ynorpe6e jesuka u micma® - oMoryhasa npaBo CTpaHIY a IIOCTYTIAK, KOjUM Ce
OJLIydyje O IheHUM IIpaBMMa 1 06aBe3aMa, IPaTy Ha je3nKy Koju pasyMiuje, Kao 1 ia ce O3UBY I
Ipyra mMcMeHa JOCTaB/bajy Ha je3VKY Koju pasyMuje. 3aTHM Jia, YKOMUKO CTPaHKa Hifje Ip>KaB/ba-
HUHH Peny6rmike CpIicke, a He 3Ha je3MK Ha KOMe Ce BOJIY IIOCTYIIAK, IMa IIPaBo Jia TOK IIOCTYIIKa
IIpaTy IPEKO NpeBoAmona. Jly>)kHOCT opraHa Kojy BOJiM MOCTYTAK je la TPETXOJHO HAaBEJEHO
crpaniy omoryhu. ¥ cynpoTHoM, mocTojahe moBpeza mpaBuiIa OCTYIKA 1 OCHOB 32 IIOHAB/bAIbe
nocrynka®’.

Haueno npucryna mapopMaIujamMa 1 salTuTe Mofaraka®® - obaBesyje opraH ga CTpaHIy
oMoryhu mpuctyn noTpe6HNM MofauuMa, 06paciuMa, UHTEpPHET CTPAHUIM U IPY>KM OTpebHa
obasjemrerma Bofehy pauyHa Ja 3alITUTH TMYHE U TajHe NOJATKE Y CK/IaRy ca PONUCUMA KOju
ypebyjy samruTy u TajHOCT HOfATaKA.

Umajyhu y Bupy unmennuy fa ce Hajsehu 6poj /byAckux npaBa 0CTBapyje Kpo3 noce6He
yIpaBHe IIOCTYIIKe, O} BE/MKOT je 3Hayaja mto 3YII cappxu ropeHaBeieHe oppenbe Kojuma ce
LITUTY IIPAaBHY HON0Xaj CTPaHKe. 360T TOTa, BEroBa y/ora je of MPeCyJHOT 3Hauaja 3a 3alTUTY

32 Ynan 12 cras (3) u (4) 3YII-a.

33 Jlerapuuje Bupjeru: [paxen Mumbnh, ,,JljenorBoproct xanbe y moce6HMM yrpaBHuM nocrymuma Pemy6nke
Cprncke/Bocre u Xeprerosuue®, Cpncka npasra mucao, 52, (2019): 81-99.

34 Yn. 14 3YIl-a.

35 Y. 15 3YIl-a.

36 Um 16 3VII-a.

37 Bupjern: un. 234 cr. (1) Tau. 11) 3YII-a.

38 Y. 16a 3YII-a.
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npaBa 1 crio6ofia rpahana. 3a MehycobHM oHOC OmIIITer M TOCEOHMX YIPABHIUX MIOCTYIAKA BAXKN
IPUHINII IPYMapHe IpJMjeHe IpaBuyIa MoceOHNX YIPAaBHNUX NOCTYIAKa a CyICHUAMjapHe IIpa-
BI/Ia 3aKOHA O OIIITEM yIPAaBHOM IIOCTYIIKY, OFHOCHO Ha IINTamba Koja HUCY ypebeHa 3akoHMMa
HoCceOHNX YIIpaBHUX IOCTYIIAKA, IPUMjeby]y ce IIpaBIIa 3aKOHa O OIIITEeM YIPaBHOM OCTYIIKY™.
Y tom mpasuy, 3YII nmpomucyje fa ce HojenyHa MUTamba MOCTYIKA, 300T celpuIHe IpUpose
YIIpaBHUX CTBapy y offpeleHNM yIpaBHUM 06/IacTiMa, MOTY IIOCEOHUM 3aKOHOM YPEAUTH ApY-
raunje Hero 1mTo Cy ypebena 3YII-om, ako je mo HeonxooHo.Y ynpaBHuM ob1acTiMa 3a Koje je
3aKOHOM IIPONICAH MOcehaH MOCTYIIAK IOCTYIIA Ce 10 0fpefdaMa Tor 3aKoHa 1 Te ofpefbe Mopajy
6umu y caznacHocmu ca ocHosHum nauenuma ymepherum 3YII-om. Ilo ogpenbdama 3YII-a
IOCTYIIA Ce Y CBYM OHMM IIUTambMMa Koja Hucy ypebera moce6HuM 3axonoM*’. Mebytum, ynpkoc
HeCIIopHOM KBanmuTeTy ofpen6u 3YIl-a, 3a ocTBapuBarme npaBa rpahana mpo6meM npencTasbajy
TIOCeOHM yIIpaBHY MOCTYIIM. Y OKBUPY BIX CY Ce TI0YelTa jaB/baTi 3HaYajHa OfICTYIIakba Off OCHOB-
HIX HayesIa ONIITeET YIIPaBHOT MOCTYIIKA IITO Ce OfjpakaBa Ha YKyIaH IPaBHM II0/I0Kaj CTPAHKe.

4. ITPABHI ITIO/TI0KAJ CTPAHKE Y IIOCEBHVIM YIIPABHUM
IMNOCTYIIOUMA'Y OB/IACTU YHYTPAIIILUX ITOC/IOBA

Axo je 3YII gao oBrmamherse fa ce IojeAnHa MUTamba y T0CeOHNM YIIPaBHIM MOCTYNINMA
MOTY fpyradnje ypefuTiL, ako je mo HeonxooHo, HaMehe ce muTame Kakas je IPaBHY MOI0XKA]
CTpPaHKe Y TUM IOCTYIIMMA, OHOCHO A JIX Ce OJCTYIAmbIMa, Off PeXMMa Koju je gedyHMcaH
3VII-oM, Miie Y KOPYCTY WIM Ha IITETY CTPaHaKa. Y HapefHUM pefoBuMa heMo aHanmsuprTu
noce6He yIpaBHe MOCTYIIKe y 067TaCTH YHY TPAIIIBIX TI0CTIOBA Y IPABHM MOTI0XKaj CTPAHKe Y BbUMa
ocphyhu ce Ha Hauenma 3YII-a.

3axoHoM 0 asuny bocHe u Xepuerosune* (wiaH 32) je mpomycaHo fa CTpaHIy Koju MCKaxe
HaMjepy 3a IOHOLIee 3aXTjeBa 3a a3wI, CIy>k6a 3a IOC/IOBe ca CTPAHIMMA je Iy>XKHa []a U3
HOTBPAY O MCKa3aHoj Hamjepu KojoM oxipedyje cmjep KpeTarma M poK Koju je motpebaH 3a jona-
3ak y MunucrapcrBo 6e36jenHoctyt buX paju miqHor mofHoLIeha 3axTjeBa 3a aswn’2. [loTspaa,
u3Meby ocTaor, caip>xu 1 IIofaTKe 0 NIy KOje je MCKa3ano HaMjepy 3a MOJHOLIEbE 3aXTjeBa 3a
asuJl Kao M YIaHOBMMA HEroBe IOPOJMIE KOji Cy MY Y IPaTh} Te YIYTCTBO KAKo fla ce IIOCTYIN
y crydajy motpebe, OfHOCHO fia ce mo3ose ofpehenn 6poj. [lorBpaa, 3a BpyjeMe beHOT Baxkewa, 3a
CTpaHIIa IIpeficTaB/ba PaBo Ha ocraHak y buX. [Ipo6iem mpepcrasiba MTO ce IOTBPAA O MCKA-
3aHOj HaMjepy 3a TPaXKelbe asyIa U3faje caMo Ha CIY>KOeHUM jesniuMa Koji Cy Y ynotpebu y

39 Ymopenu: 3opau Jlonuap, ,Iloce6un ynpasuu nocrynuu, 360pruk padosa Ilpasroe paxynmema y Hosom
Cady, 4, (2016): 1234.

40 Bupjerm:un. 2myn. 3 3VIl-a

41 3axow o0 asuny, ,,Cnyx6eun rmacauk bocte u Xepueroune® 6poj:11/16 n 16/16.

42 CrpaHari Koju ce Hajasy y MMUTPAIMOHOM LIeHTPY, IPUTBOPY, 3aTBOPY MM YCTAHOBYU 33 CMjeIlTaj XpTaBa TPro-
BJHE /by/IMMa HaMjepy 3a IO HOII e 3aXTjeBa 3a a3 MICKa3yje Iy TeM MjeCHO HaJi/IeXXHe OPraHM3alMoHe jelMHMIe
Crryx6e 3a I0C7I0Be ca CTpaHIMMa. MUHIMCTAPCTBO, Y OBUM CUTYaIMjaMa, OCTYIAK 3allpiMalba 3aXTjeBa 3a a3l 1
perucTpaiujy CTpaHia mpoBOAM Y YCTAHOBY Y K0jOj Ce CTpaHAI| Ha/lasy, y POKY ofipeeHOM OTBPAIOM 0 MCKa3aHOj
HaMjepy 3a [IOHOLIeke 3aXTjeBa 3a asui. Y. 33 3akona o asusny.
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Bocuu u Xepreropunu®. Vimajyhu y Buny spxaBe mopiujexia cTpaHaria i pasHOBPCHOCT je3yKa
KOjuMa ce CTPaHLY CITY>Ke IV MX pa3yMIjy OCTaje HejacaH HauMH KOMYHMKanyje u3Mehy rpaniny-
HOT HO/NIAjIia 1/um cy>kbeHnKa TepeHcke Kanuenapuje Cryx6e 3a II0CTIOBe ca CTpaHIMMa ca
crpanrmMa. [TocTap/ba ce mUTambe KaKo CTpaHall padyMije 3Hauere JOOUjeHOT JOKyMEeHTa KOju
ce 30Be IIOTBPJIA O MICKa3aHOj HaMjepy 3a TpaKerbe asnia. VI3 HaBefieHor IpoysnIas fa je Beh y
CaMOM IOYEeTKY OBOT IT0CEGHOT yIIPaBHOT MOCTYIIKA, OfHOCHO Y IIPBOj KOMYHUKAIIMJ CTPaHaIla ca
HaJIeXHUM opranuMa boche u XeplieroBiHe Hitje ocurypaHa uMIUIeMeHTalja 06aBe3a 13 WiaHa
15* 3akoHa 0 asuy, YnMe ce fasbe Y MOTIYHOCTY JOBOSY Y IUTabe 3aKOHUTOCT MOCTymama . *
ITopen HaBeIeHOT, BUAMMO Ja Cé Ha 0BAj HAYMH FUPEKTHO KPIIM HAYENIO 3aIITUTE IIPaBa CTPAHKe
KOjUM je CTBOpeHa 00aBe3a opraHy ja IpWINKOM Bohema IOCTYIKA I pjelllaBarmba ¥ YIPaBHIM
cTBapyMa oMoryhu crpaHkaMa fja IITO JIaKIlle 3allTUTe M OCTBape CBOja IIpaBa, 3aTUM HayesIo
HavesIo ynorpebe jesyka 1 MIcMa y HOCTYIKY M Haderno IToMohy HeyKoj CTPaHIIN.

- 3axoH 0 opyxjy u mynutumju Pemry6muke Cpricke mpomicyje fa y pjeluerny Kojum ce ogouja
3axTjeB 3a U3gaBame ofobpera 3a HabaB/barbe Opyxkja 360r MHTEpeca 6e3bjemHOCTH U3
wrana 11 ctas (3) Tauka 6) HA[IEXXHI OPTAH HuUje 0yicar 00pasnazamu pasnoze Kojuma
ce pyKo8oouo ko0 doHouierva pjeuterba. [IOFHOCHIALL 3aXTjeBa HA TAKBO pjelierse 1Ma
IpaBo xanbe MUHUCTPY y POKY Of 15 jaHa off JaHa Ipujema pjeluema. [Ipotus pjelnema
10 >Ka/6u, CTpaHKa HeMa IIPaBo fja IIOKpeHe yIpaBHu cop.*’

- Y pjewery KojuM ce 0y31uMa OpyKje, MyHUIja U UCIIPABE O OPYXKjY YKOMMKO TO Ha/laXy
MHTepecy 6e36jefHOCTY HaIeXHa TO/MIMjCKa yIIpaBa Hiuje o6aBe3Ha ja o6pasmaxe
pasjiore KojuMa ce pyKOBOAM/IA IIPU/IMKOM JIOHOLIEHA pjelera’s.

- Mcro 3aKkoHCKO pjelneme CMO NPOHAIIN Y 4IaHy 22 3aKOHA O IIPOMETY €KCITIO3MBHUX
Marepyja 11 3aa/bMBJX TEIHOCTH I racoBa’® KojyM je IpOMMcaHo fia ofo6perbe 3a HabaBKy
eKCIIO3MBHUX Matepuja ce Hehe M3[jaTy ako TO HaNaXy MHTEPECH jaBHOT pefia 1 MUpa,
OJHOCHO MHTepecu 6e3bjenHocTH. Y pjelieny KOjuM ce Of0Uja 3aXTjeB 3a M3[jaBambe
ono6pera 3a HaGaBKY eKCINIO3UBHYUX MaTepHja He MOPAfy e Ha8ecmu pasio3u KojuMa ce
PYKOBOJM/Ia HA/I/IEXXHA OPTaHU3AIMOHA jefYHIALIA MMHICTAapCTBA ITPY JOHOLIEHHY pjellerha.

43 IloTBpfa mpefcTaB/ba CTaHAApAM30BaH 06pasary (6poj 1) Koju je cacTaBHuU fuo [Ipasunnuka o asuny, ,,Cryxbenu
rnacHuk bocue u Xepuerosune®, 6poj: 69/16, koju ce onymapa 1 OBjepaBa Ha je;IHOM Off Cly>K6eHuX jesnka y buX.
44 Yn. 15 3akona o asuny buX rnacu: ,,CTpaHIIM KOju MCKAKy HaMjepy 3a OJHOLIEH€ 3aXTjeBa 3a a3MJI, TPAXKMOL I
asua, u36jernuiie, CTPaHIy MOf CYICUMjaPHOM ¥ IPMBPEMEHOM 3alITUTOM MMajy MPABO A Ha je3UKY KOji pasy-
MUjy W 33 KOjU C€ MOXKe OCHOBAHO IIPETIIOCTABUTY ja pasyMujy 6yay MHPOPMICAHN O MIOCTYIIIMMA, IPaBUMa U
obaBesaMa Koje, y CK/Iafy C OBMM 3aKOHOM, IIPOV3/Ia3e 3 HIXOBOT CTaTyca'".

45 O oBoM mpo6remy je ymosopasaHo u o crpare OM6yncMata Bocue n Xepuerosuse. [letamruje sunjetn Cneyujasn-
HU u3sjewmaj o cmary y obnacmu muepayuja y bocnu u Xepuyezosuru, 2018, crp. 54 u 55 u [ipaxkes Mumuh,
Hyuko Bamxaro, ,[IpaBHu monosxaj u 6e36jeHoCHe MMIIMKALMje MUTpaHaTa 1o crabumHoct bocHe 1 Xepierosue,
y Caspemenu usasosu u npujemre be36jeonocmu, (bama Jlyka: @akynrer 6e36jeHOCHUX HayKa YHUBEP3UTETA Y
Bamwoj JIyru, 2024): 512.

46 3aKoH o opycjy u myHuyuju, ,,Cnyxx6enn rmacuuk Pery6nmke Cprcke 6poj: 26/2016, 18/2017, 31/2018 1 58/2019
47 Y. 21 3akoHa o opyicjy u MyHUUUju.

48 Yma. 54 cT. (6) 3akoHa 0 opyxjy u MyHUUUU.

49 3aKoH 0 npomemy eKCNA03UBHUX MAMEPU]A U 3aNATPUBUX MEUHOCMU U 24C064a, ,CyK6enn rmacHuk Pemy-
6muxe Cprcke” 6poj: 78/2011 u 58/16.
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IIpaBo fia ce He 06pa3IaXxKy pasnosy KojuMa ce PyKOBONVO HAJTIeXKHY OPTaH IPIINKOM
OfUTy4yBalba O IIOIHMjETOM 3aXTjeBY ¥ Ha OCHOBY KOjMX j€ IOHMj€TO HETaTMBHO pjellebe 3aCHO-
BaHO je Ha offpef6ama 13 3aKoHa O OIILITEM YIIpaBHOM IOCTYNKY (4naH 197, cras (3) u (4)), koje
riace: ,Kan je opran 3axoHOM MM IPYIUM IPOIMCOM OBJIAIINeH Jia pellaBa yIPaBHY CTBAp 110
Co60HOj OLieH N, Ty>KaH je Ia y 00pasioKesy, opey| pasiora u3 CTapa 2. 0BOT WIaHa, HaBefle Taj
TIPOIINC U Jja U3TI0XKN Pasyiore KojuMa ce Ipy OHOILIEbY pjeruera pykosoanuo. Tu ce pasnosu He
MOpajy HaBeCTHU KaJj je TO y jABHOM MHTepeCy 3aKOHOM WIH APYTUM IIpoOIMcoM npensubero” u

»AKO je 3aKOHOM J/IV APYTHMM HPOIICOM TIpeaBuleHo fja ce y pelieny JOHeCEHOM 0 CI0O0IHO]
OLIeH! He MOPajy HaBeCTH Pa3/Io3n KOjuMa ce OpraH pyKOBOJMO IIPY JOHOIIEHY pelllerba, y 06pas-
JIOXeIY pelllerba ce HaBOfe U IIOfALY I3 CTaBa 2. 0BOT YWIAHA, IIPOIINC KOjUM je OpraH oBaliheH
Jia pelly CTBap IO CTI0O0IHOj OLieHY M IPOIIC KOjUM je oB/IallheH fa He MOpa HaBeCTH pasyiore
KOjJIMa Ce TPV JOHOIIEbY pelllerba PYKOBORYO

CMarpaMo fia je OBaKBUM 3aKOHCKUM pjelllerbiMa Y HaBeleH!M OoCeOHNM yIIpaBHIM
IOCTYNIMMA y 0671aCTH YHYTPAILIBMX [OCI0BA 3HAYajHO HAPYIIEeH IIPaBHMU MOT0XKaj CTPAHKe.
Haume, y ropeHaBefieHMM yIIpaBHIM CUTYal}jaMa, CTPaHKa ce JOBOJY Y IIOJIOXKaj Jia je yckpaheHa
3a ca3Hame Koje Cy TO YMibeHNIle KOje je OpraH yTBPAMO y IOCTYIIKY, a Koje cy Oute off 3Havaja 1a
ce IeH 3axTjeB ofbuje. Ha Taj HauwH, oHa je muineHa 6110 KakBe MOTyhHOCTM OCTBapUBarba CBOJUX
TpaBa y xan6eHoM moctymnky. [loce6an mpo6eM y 0Boj CUTYyaluji IpeficTaB/ba YMbEHNIIA A je
IIOJHOCHOLTY 3aXTjeBa OCTaB/beHa CAMO MOTYNHOCT fja ce )Ka/Ii MYHICTPY Ka0 PyKOBOJMOLTY OpTaHa
KOjH je JOHMO IIPBOCTEIIEHO Pjellerhe KOje je HEeraTMBHO I10 MHTEpece CTPaHKe. Y TOM KOHTEKCTY,
0BAKBJM 3aKOHCKIIM pjelllerblIMa, CTPAaHKa HeMa ITPaBo /Ia Ce IeHa IIPEeICTaBKa PasMOTPH Off CTpa-
He HEKOT He3aBMCHOT Cy6jeKTa — Cyfia, Koju 611 crydaj carnenao 06jeKTuBHO, kao Tpehe mutie, anju
VHTepeCH HIUCY YK/bYYeHN Y IOCTYIaK M3aBatba ofo0perba 3a HabaBKy OpYKja My eKCIUIO3MBHUX
Matepuja. Y IpyMjeHM OBaKBUX 3aKOHCKMX pjellierba, Kajia Huje obesbujel)eHa cyncka samrnTa, a
y mpakcu cy Moryhe sroynorpebe, HeOIXOAHO je 06e36ujenuTy Behy cTeneH npaBHe CUTYPHOCTH
rpabaHa ¥ MOryhHOCT a ce y IOCTYIIKY KOHTPOJIe WIN Hafi30pa (YHY Tpallltbe KOHTPOJIe, KOHTPOIie
Of cTpaHe OMOYACMaHa) OTKIOHN IIPOITYCT WM HelIpaBIIHA IIPYMjeHa 3aKOHa Ha IITeTy rpabha-
Ha.”® Y 0BMM IIOCTYIIMMA, IpHje IPBOCTENICHOT OTyYMBalba, IOTHOCUIAL] 3aXTjeBa Ce He MOXe,
36or nHTEpeca 6e36jeIHOCTI, M3jaCHUTH ¥ O UNIbeHNIIaMa Koje CY IPUKYIUbeHe O FheMy IPUTHKOM
OTIePaTUBHOT PaJia MOMMIVjCKUX CTy>KOeHNMKa (TOKOM TepeHCKe IIPoBjepe IOTHOCHOLIA 3aXTjeBa) a
Koje cy 6171e off 3Havaja fia ce MOJHOCKOLY 3aXTjeBa He U3/ja jellierbe KojuM 611 Morao HabaBUTH
OpyXje MM eKCITI0O3MBHE MaTepuje. VI3 HaBeleHor IIpoM3NIasy la Ha[lJIe)KHM OpraH OfIydyje o
IIpaBy CTpaHKe Ha OCHOBY AMCKpELIIOHe olLjjeHe 6e3 ZaBama MOIYRHOCTI CTPAHKI Jia ce u3jac-
HII 0 YMEeHNIIaMa Koje He MY Y IPU/IOT leHNM nHTepecuMa. OBaKBO IOCTYIIambe MPefCTaB/ba
M3y3eTaK Off HayueNa cacyllama CTpaHKe Koje Halaxe fia ce (ceM y 3aKOHOM IIPOIMCAHUM CUTY-
alMjama) Mpuje JOHOLIe A pjelllerba CTPaHIM MOpa OMOTYRUTH [ia ce M3jacHM 0 YMbEeHUIIaMa 1
OKOJTHOCTMMA KOje Cy Off 3Ha4aja 3a IoHOIee pjeliera.”’ Takas 13yseTak Mopa ce IIpJMjeIBaTi
Kpajibe PeCTPUKTMBHO, Ha HAYMH KOjuM ce IpaBo rpabaHa ga 6yAy yIO3HATH ca UMbEeHUIIAMA 1
HOZaL1IMa Ha OCHOBY KOjJX Ce OfTydyje O BIXOBJM ITPaBMMa OTPAaHNYABa y CK/IaTy Ca 3aKOHOM

50 Bupjern: Crean Jlunuh u Mupjana Jlpenosax, IToce6Ho ynpasHo npaso (Beorpan: IlpaBuu pakynrer Yuusep-
suterta y beorpapny, 2010), 163.
s1 Ibid.
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CaMo aKo je 3aMCTa HEONIXOAHO M Y MjepH Koja je Hy)XHa y IeMOKPaTcKoM fpyuTsy.>> OBaj mpo-
61eM jaBIpa ce U y IpyTUM 3aKOHOZIABCTBUMA; 3a IpuMjep hemo HaBectu Penry6rmxy Cpoujy, rije
Cy oBaxBa oB/alnhera i IOCTyNabe Ha[/IeXXHNX opraHa MUHICTapCTBa YHY TPAIIIBUX IOCTIOBA
Ow1a mpenMet pafia 3amTuTHIKA rpabhana Perry6mike Cp6uje. TuM moBogoM, 3amTuTHuK rpahana
3710 je IpenopyKy MMHMCTapCTBY YHYTpPALIBbUX OCTIOBA Jjd IIPYIMKOM OfTy4MBaa IO JVIC-
KPEIMOHOj OlTjeH M JOC/beHO IPMMjerbyje 3aKOH O OIUITeM YIIPaBHOM IIOCTYIIKY M ipyTe 3aKOHe
TaKo fja 06pasnoXerma OHMjeTa 1o 0CHOBY AMCKPELOHe OlijeHe Cafipyke: T03UBatbe Ha offpendy
3aKOHa KOjoM je opraH oBnmaiheH fa pujemn mo FUCKPeLMoHoj OLjeHn; 006aBjelITerbe Kojit je Off
(3aKOHOM ITPONNMCAaHNUX) pasjiora yTBpheH Kao cMeTHa 3a HabaB/barbe OPYIKja, U f1a Taj pasiior y pje-
IIeHY Mopa OUTH IpeM3MpaH, U3y3€B aKo ce Pajiu O CIydYajeBuMa Ijje OCTOje UCTOBPEMEHO ABa
VLY BULIIE Pa3iora 3a of0Mjambe 3aXTjeBa 3a HabaB/balbe OPYXKja; YKONIKO Ce pasnosy 3a ofbujarbe
3aXTjeBa 3aCHIBAjy Ha NOfAlMMa Ylje OTKpUBaIbe He IPEICTaB/ba CMETIbY 110 OIIEePATUBHU Paj]
OpraHa yHyTPAIIbIX OCTIOBA, HUTY OTKPMBA UAEHTHUTET NNIIA Koja Cy AaTa o6aBjelnTema, Tafia
je moTpe6HO 0 0Opa3IoXKebY pjelerba HaBeCTH Te Mofatke. OBa OKOTHOCT MOpa Ce LIUjeHUTH Y
CBaKOM KOHKPETHOM CIIy4ajy, 6e3 cacraB/barba 00aBjellTerha o ay ToMaT3my.>
Y nmojefvHMM yIpaBHUM MOCTYIIMMA Hadeno e(pUKACHOCTY je 0301M/bHO HapyIIeHOo Ipo-
mcyjyhu HeonpaBIaHO yroTpajHe pOKOBe 3a pjellaBambe yIpaBHMX cTBapu. CMarpamo fa He
TI0CTOje pa3/o3y TAKBOT OCTYyIatba U Jja Ce JPYTUM MjepaMa MOITIO YTULATI Ha OKOTTHOCTH Koje
ofiyroB/Iaue NOCTYyIAK. 3a TpMMjep HaBofuMO c/befiehe cutyaruje:
1. MunucrapcrBo he ofyIyKy 0 3aXTjeBy 3a asujl, Y PeJOBHOM HOCTYIIKY, ZOHU]jETH Y POKY
Off LIIECT Mjecely Off AaHa MOJHOIIema 3axTjeBa. V3yseTHo ox craBa (1) oBor ynaHa,
MunncrapcTBo he ofnyky mo 3axtjeBy 3a a3un JOHUjeTH Y pOKy of 18 mjecenu axo: je
yrBphuBame uMmbeHNIIa Ha KOjUMa Ce 3aXTjeB 3a a3yl 3aCHUBA OTEXKAHO; BEMVKY OPoj
CTpaHalla IIOfHeCe 3aXTjeB 3a a3ui y ofipeheHOM Ieprofy; ce Kallliberbe MoXKe TPUIICATH
TIPOIYCTHMMA TPAXKMOLIA a31/Ia Y CMUCTY MCITybaBarba 06aBesa us ynaHa 40. (3) 0Bor 3akoHa,
Kao U IPyIux objeKTUBHUX pasyiora™.
2. O 3axTjeBy 3a IpORYyXee U 0100pere IpUBpeMeHOr H0paBKa 1o 6110 KojeM OCHOBY
ofTydyje HajIeXHa opranusanuona jeauunua Cryx6e 3a ctpaHie y poky of 90 nana
Off IaHa MOJHOIIEHhA YPETHOT 3aXTjeBa akKo je 3aXTjeB MOJHeCeH IIyTeM AUITIOMATCKO-
KOH3ynapHor npepcrasauiuTsa b/IX ay poky op 60 JaHa aKo je 3aXTjeB IOJJHECEH JYPEKTHO
HaJUIeXXHOj opraHusanyHoj jeguuuuy Cryxbe 3a cTpanie®.
3. 0O 3axTjeBy 3a ofobpere CTanHOT 60paBKa OFIyUyje HaTe)kKHa OpPTaHM3aLMOHA jeTNHNUIIA
Cnyx6e y poky oy 90 naHa off jaHa O HOLIEa YPEIHOT 3aXTjeBa aKo je 3aXTjeB OJHeCeH
IyTeM JUIITIOMaTCKO-KOH3y/IapHor npefcTaBaumTBa buX, a y poky ox 60 gaHa axo je
3aXTjeB IOHECEH MPEKTHO HaJIeXXHOj OpraHu3alioHoj jeauuuuy Cryxo6e 3a cTpaHe™.

52 Ibid.

53 Ibid,164.

54 Y. 42 ct. (1) u (2) 3akona o asuny bocre u Xepuyezosune.
55 U 83. ct. (1) 3axona o cmpanyuma.

s6 Y. 87. cr. (1) 3akona o cmpanyuma.

—~ —
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oce6aH mpo6ieM y moce6HIM YIIPaBHUM IOCTYIIMMA Y 007IaCTH YHYTPAILIbUX OCTOBA

IpefCcTaB/ba IpMMjeHa Hade/la [BOCTEIICHOCTI Y pjelllaBamby. ¥ OojefHIM CUTYyal1jaMa, Kanoa
je, Kao pefioBaH IIPaBHY /INj€K, ICK/bYYEHA, Y APYTUM CIy4YajeBUMa POK 3a BEHO y/Iarame je jako
KpaTax, 0K y HEKUM CTy4ajeBMMa IbeHO y/larambe HeMa CYCIIeH3MBHO JIEjCTBO.

3a mpumjep HaBOAUMO:

3akoHa 0 myTHuM ucnpaBama bocHe u Xepuerosune® koju npomucyije: ,,Hapnexxun
opraH he pjemmemeM mpormacuty myTHy uctpaBy HeBaxehom™® u ,,IIpotus pjenrera us
IIPETXOJHOT CTaBa Xanba Huje J03BO/beHa .

3aKoH 0 OPY>Kjy M MYHUL)I LIPOIICYje A Huje 0onyusmena s#anba IpoTuBs pjelrerna
MIHJCTpPA KOJUM Ce 0f01ja 3aXTjeB UM KOjIM Ce IIOHNIITABA Pjellerbe KOjiM je ofoOpeHo
TIOCpefioBatbe Y IPMETY OpYXKja M MyHUIIMje YKOMIKO HIICY MICITYbeHY YCIOBY M3 3aKOHA
11 aKo 61 ce THMe yrposua jaBHa 6e36jemHocT®.

3akoH o asuny boche u XepierosyHe IpoIcyje Aa pjeliemhe KOjuM je 3aXTjeB 3a asui
onbujer y ckmany ca wianoM 41. (1) ) a y Be3u ca wiaHOM 44. 0BOT 3aKOHa je KOHAYHO.
IIpotuB mera ce MoXXe IOKpeHy Ty ynpasuu crop npep Cymom buX, y poxy op 15 mana o
[laHa mpujeMa pjeruerba’.

3aKoH o areHnujama 3a o6esbjeherme MuIa ¥ MMOBUHE ¥ IPUBATHOj JETEKTUBCKO]
[ijenaTHOCTU®? MpPOINCYje Aa Ce IMPOTUB pjelllera MOXe M3jaBUTHU XKanba Koja He
o0nasce usspuierve pjelema y cbefichuM curyanujama: 1) kafa ce opysuma onamhere
npumnagHuky o6esbjehema 3a ob6asmame mocnoBa o6esbjehera mira 1 UMOBUHE aKO
IpecTaHe fja II0CTOjM HEKM Off YC/I0Ba Ha OCHOBY Kojii je oBrautheme 13faTo; 2) Kaja ce
IPUBATHOM [IeTeKTHUBY Offy3uMa oBjamheme 3a 06aB/bambe AeTeKTUBCKIX OCIO0BA, 3)
Kajla ce IeTeKTUBCKOj KaHIlenapuju 3abpamyje 06aB/batbe AeTeKTUBCKUX IIOCTIOBA, aKO
ce IPMBATHOM JIETEKTUBY J€TEKTUBCKe KaHIlenapuje ofy3Me opnanrherme®’.

3aKoHa 0 CTPaHILMMa IIPOIMCYje la Ce IPOTHB OITYKe KOjUM Ce 3aXTjeB 3a IIPOfyKembe
BU3e 0f1011ja, OfHOCHO ofibalyje, MoKe HOJHUjeTH Xanba MUHUCTapCTBY Y POKY O pu
0ana 00 dana 00cmaesparba 00LyKe, Te Aa Hanba He 00zaha U3BPIIEHE pjelerat.
Pjememe o nporjepuBamy cTpana u3 buX, ca sabpanoM ynacka u 6opaska y buX, foHocu
Cry»x6a 110 cy>k6eHoj Ry>KHOCTY MY Ha 00pa3/ioykeHN IPUjeIoT fpyTe OpraHu3al1ioHe
jemuHnie MuHUCTapCTBA, OpraHa 3a CrpoBolerme 3aKoHa Wy Apyror opraHa. [Ipotus
pjemema Cryx6e o IpoTjepuBamy U pjellena o IPOAYKewbY Mepuofia 3abpaHe ymacka,
Xajba ce Moxe MOFHUjeTH MUHUCTAPCTBY ¥ poKy 00 ocam dana 00 0aHA [OCTaB/batba
pjelema. AKo je pjelliembe 0 IPOTjepMBalby HOHECEHO U3 Pa3/Iora MPOMICAHOT Y WIAHY

57 Bupjeru: 3akon o nymuum ucnpasama bocre u Xepuezosune, ,,Cyx6ern rmacHuk bocue n Xeprerosuse®
6poj: 4/1997, 1/1999, 9/1999, 27/2000, 32/2000, 19/2001, 47/2004, 53/2007, 15/2008, 33/2008 39/2008, u 60/2013.

58
59
60
61

Bupjern un. 19a ct. (3) 3akon o nymuum ucnpasama bocre u Xepyezosune.

Bupjeru un. 19a c1. (4) 3axon o nymuum ucnpasama bocue u Xepuezosure.

Y. 61 3axona o opyxcjy u myHunyuju.

Y. 51 ct. (3). Crpanka HeMa mpaBo Ha xanby 1 y craBy (4) u (5) McTor YIaHa, OTHOCHO y CTy4ajy ofbujama 3ax-

TjeBa 3a a3MJ1 10 yOP3aHOM IOCTYIIKY U PeJOBHOM IOCTYIIKY.
62 3akon o azenyujama 3a o6esbjeherve nuya u uMosUHe U NPUBAMHOj Oemexmusckoj djenamuocmu, ,,Cryx-
6enn rmacHuk Pemy6nuke Cprcke, 6poj: 4/2012.

63 Bupam un. 63, 64 u 65 3axkona o azeHyujama 3a obesbjeherve MUUA U UMOBUHE U NPUBAMHO] OemeKMUBCKO]
djenammnocmu.

64 Y. 36 3akona o cmpanyuma, ,,Cnyx6enu rnacuuk bocue u Xepreropune 6poj: 88/2015, 34/2021 u 63/2023.
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106. (Pasmosyu 3a uspuarme Mjepe mpoTjepuBarma) cTaBy (1) Tauku K) OBOT 3aKOHA, POK
3a sanby je 24 cama of focTaBbama pjelewa. JKanba oaraba usspiiemne pjemerna.s
I[IpoTuB pjelema o CTaB/balby CTPAHIIA IOf] HAT30P Y MMUTPALVOHN LieHTap U3 cTaBa (3)
0BOT YIaHa, pjellieba 0 IPOLYXKemby HaJi30pa, pjelllerba 0 M3Y3eTHOM IIPOAY ey Ha30pa
IO 0BOM OCHOBY 1 pjelera 13 wiaHa 119. (Ilepuop onpebuBama 1 npopyxeme Haa3opa)
craBa (10) oBor 3akoHa xajnba ce Moxe TOAHMjeTHt MUHICTAPCTBY ¥ Poky 00 mpu 0aHa
071 laHa I0CTaB/bamba pjelierba. Kanba He ofraba usBpiueme pjemrerma. AKo MIHICTapCTBO
Y POKY OF TpY IaHa Off JOCTaB/batba Xanbe IPOTYUB pjellierba 13 cTaBa (5) OBOT WIaHa He
YKUHe pjellierbe 0 CTaB/bakby CTPAHIA IO HaZI30p Y MUMUTPALVIOHY LIeHTap, OfHOCHO He
YKVHe pjelllerse 0 POy KebY WM U3y3eTHOM IIPORYKehY Hafi30pa Y UMUTPALIOHOM
LIeHTPY JUIM 10 JKa/I0) y TOM POKY YOIILITe He OfTy4M, CTPaHal] MO>Ke IOKPEHYTH YIPaBHI
criop Tyx60M npex Cygom BocHe 1 Xepuerosune®.

5.3AK/bYYAK

3VII je xpo3 cBoje opende ob6esbujenno fo6py MpoLeCHy MOSULNU]Y CTPAHIIY Y LUBY
3aIITUTE HeHOT NHTerputeta. Y ToM KoHTeKCTy, 3YII je 06e3061jenyo: weny nHdopmucaHoct
u yuemhe y cBuMa ¢asama y HOCTYIKY, IpaBo fia Oyfe cacinyllaHa, 1a U3Hece CBOje 3aXTjeBe I
0CIIOpaBa YMEEHMNIIE KOje MI3HECY APYTY YIECHUIM Y HOCTYIIKY a YTUYY Ha OCTBapere BEeHIX
MHTepeca, 1 joj ce MPY>XKM IpaBHa oMol y TIOCTYIIKY, ia Ce 0 BeHO]j YIIPaBHOj CTaBPY OFNMY4H Y
PasyMHOM pOKy Te Jia IlyTeM IPaBHUX /IMjeKOBa 3aIUTUTH CBOja IpaBa.

Ca mpyre cTpaHe, ojeiYHY TOCEOHN YIPABHM IOCTYIILY Y 067IACTH YHYTPALIEBIX IOCIO-
Ba Cy CBOjUM ofipenbaMa fierpagupani Heka IIpaBa CTPaHKe Ha HAYMH [ja HUCY 00e36ujenyn
TPAHCIHAPEHTHOCT U JOCTYIHOCT CBUX MH(OpMAaLuja y OCTYIKY, 1a Cy jOj Ofy3eu MpaBo fa
0CIIOpaBa YMIbEeHNIIe Y IOCTYIIKY KOje He MY Y KOPUCT IeHNUX MHTepeca, /ia je IpaBo Ha Kandy
0JIy3eTO y MOjeMHUM YIPABHUM CUTYaIlMjaMa WK Jia )anba HeMa OJTOJHO AejCTBO M ia e O
IEHOM 3aXTjeBY OfTy4yje HeOIIpaBJaHoO [IyTo.

He moxxe ce HerupaTut Aa ¢y oce6HM yIpaBHMU OCTYILM ¥ 06/IaCTH YHY TPALIBIX I0CTIOBA
Off Be/IMKOT 3HaYaja 3a jaBHY peft 1 MUp y ApywuTBy. [loc/bemrano, 360r BpUjeHOCTH Koje IITHTe,
MOpajy OMTH 1 107 TOCeOHMM IIPaBHUM PEXIMOM, A/l TO He CMUje /1A MJie CaMo Ha LIITeTy IIpaBa
CTpaHKe, 6ap He y TOIMKOM 06uMy. CMaTpaMo ia ce IIPUIMKOM HOpMUpamba Tpebajio MMaty BUIIe
ocjehaja 3a IpaBHM NIOTI0Xaj CTPaHKe, y CMUCTTY Jia ce IpoHal)e 3maTHa cpefuHa usMeby BpujemHOCTH
Koje ce IITHTe ¥ MHTepeca GU3MIKUX U IPABHIUX TUIIA O YMjUM IIPABUMa 1 06aBe3aMa ce oIy yje.

[Tonoxaj crpaHKe y HOCEOHNM YIPAaBHMM IIOCTYIIMMA VIMa TEHIEHIV)Y /1 Ce HETPeKUHO
no6ospirasa. CrpaHka y I0ceGHOM yIIpaBHOM IOCTYIIKY Hifje paBHOIIPAaBHA Ca OPTaHOM KOj¥ OIy-
4yje 0 IbeHOM IUTambY, a1 J00Mja MeXaHU3Me Jia 3alITUTH CBOja IIpaBa i MHTepece. MexaHM3MU

65 Ui 105. ct. (7), (8) 1 (9) 3axona o cmpanyuma.
66 . 120 cr. (5) u (6) 3akoHa o cmpanyuma.
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3alITHUTE Ce He CTBAPajy caMo pajiu cTpaHke Beh 1 pajyt 3aKOHUTOCTU CaMOT MOCTYIIKA, IITO Ha
KOHIIY IIpe[iCTaB/ba jaBHYU MIHTEPEC.

10.
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Summary: The main participants in the administrative procedure are the authority that is competent
to conduct the procedure and decide on the subject administrative matter and person whose rights,
obligations and legal interests are decided in the specific case. The party, as a person whose rights,
obligations and legal interests are decided, is not (only) and individual whose suffer administrative
work, but a subject who has recognized procedural rights. In this context, the positive law of RS,
BiH and international legal acts give, among other things, the rights to a party to be permament
notified and to participate in all procedural actions in the procedure that concern her, to have access
to relevant documents in the procedure, to have the right to legal assistance in procedure, the right
to an explanation of all decisions that decide on her legal position, the right to decide on her legal
situation within a reasonable time and the right to legal protection against acts she is not satisfied
with. In special administrative procedures, in the field of internal affairs, some legal solutions do
not recognise the above mentioned legal rights of the parties. Such legal solutions are justified by the
protection of public interest and the protection of the rights and interests of third parties, who, due to
a certain connection, with the administrative matter being decided, have the rights to participate in
the procedure. The aim of the paper is to prove the immoderation of the legislator when standardizing
the legal position of the party in special administrative procedure in the field of internal affairs in
the sense that the legal position of the party could and had to be protected more without infringing
the public interest and the rights and interests of third parties.

Key words: party, special admimistrative procedure, public interest, internal affairs.
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N3A30BY KOHCTUTYIOMNOHAIN3ALIUJE
Y BOCHU 1 XEPIIETOBITHN

Mune Imuunh!
IIpasuu paxynmem Ynusepsumema y barwoj /lyyu

Cancemar: OcHo8HU Yub 06802 padd je aHANU3A PeHOMeHA NPOMUBPUJEUHOCIU KOHCIUMY-
yuoHanusayuje, npupoode u GyHKUUOHUCAA HAjéULes KOHCHMUmMYYUoHAnHo2 akma buX, ca
CMAH0BUWIMA U3A3064 PA360jA YCMABH02, NPABHO2 U NOUMUUKO2 cucmema buX.

Hecaznacrocmu u ocnopasarea 00Hoce ce Ha yHympauitve cykoGe, nodjene u Ouconyyujcke npoyece;
dasopuzosarve camo jedroz modena 3a buX, npeeHcmeeHo weHy yenmpanuayujy u ynumapu-
3ayujy, ca OOMUHAYUjoM jeOHO? - HAjOpOjHUjes HaPoda, N0 MAMPULOM HABOOHOZ CIMBAPAtbA
PyHKYUOHATIHE OpKHcaBe; Heeupare UCIOPUjCKe, HAUUOHATIHE U Bjepcke nOceGHOCMU 3AceOHUX
OpHABOMBOPHUX U NOTUMUUKUX 3Aje0HULd; jauatbe KOHCOUUAUUJCKUX eeMeHama noumuy-
Koe cucmema u 8eliunckoz 0071y4U6aba; HENOCINOjatve OP2AHUZ0BAHUX U HPOBOOUBUX YCMABHUX,
NOMUMUMKUX U eKOHOMCKUX Pedpopmi, nOCEOHO y npoyecy 0ejmoHCKo-OpUCENCKUX NOTUMUKA.

IIpomusypujeuno je yusURUIAUUJCKUM U 0eMOKPATMCKUM MEKOBUHAMA, YCTNABHUM 8PUjedHO-
CUMa U cMandapouMa KOHCrUmyyuoHanu3ma u KOHCmumyyuonanie demoxpamuje 0a 6uno
KO Kao Henezanan u Henueumuman 0pea, Mujerva 0PI asHu U eHmumemcke ycmase, 00HOCU HOBe
u mujerva seh nocmojehe 3axone, 3amjervyje unu ymuse Ha NAPLAMEHMAPHY, U3BPUIHY, YIPABHY
u cydcky enacm, cmjervyje OpojHe HOCUOUe NOTUMUUKO? U jABHOZ H1UB0MA, O0HOCU 00TLYKe 0 YCNo-
cmasmwarey mpehe nomyze 61aCMU U Mujerbd CIMBAPHY U MjecHy HAONIEHHOCH NPABOCYOHUX 0P2aHd,
ycnocmasma Hoge opeare u uncmumyyuje na Hueoy buX. To je neycmasan, nenpasar u Hedemo-
KPAMCKU YuH, KOjum ce 0epozupa 00prusocm 0ejmoHcKux Muposrux pjeuseroa. Cée mo yepoxasa
npoec KOHCMUMYYUHAU3AYUjE U e8PONCKUX UHMeZPAUU]a, NOCEOHO CHPOBoDerve NPUOPUMEMHUX
npozpama u yuvesa nPUOPy*UBarea, anu U 0npasddsa 3axmjes 3a OKOHUAtbe MaHOAMa 8UCOKO02
npedcmasuuxa y buX u cmpanux cyouja y Yemasrom cyoy buX.

Crmoza je HeONX00HO 04yBatbe UIBOPHUX 0ejIOHCKUX Pjeuietvd U NYHO2 KOHCEH3Yca 064 eHmume-
ma u mpu pasHONPABHA KOHCMUMYMUBHA HAPOOd.

Kmyune pujeuu: Iprcasa u enmumemu; Koncmumyyuonanusayuja u yHkyuonucare oprase;
Hejmoncko-6pucencke nonumuxe; Bucoxu npedcmasnux; Esponcke unmezpayuje

1 PemoBunu nmpodecop y nensuju, IlpaBunu dakynrer Yuusepsurera y bamwoj Jyrm.
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1. YBO/[,

JlejToHCKUM pjemeruMa, OFHOCHO YcTaBoM buX 3ajamyeH je cafalumy yCTaBHONIPaBHI
cucrem bocue u Xepuerosuue. Ibuma je, mopen ocraor, yrBphero na he foraganurma Pery6mka
buX no6buty HoBO MMe ,,bocHa 1 XeplieroiHa” 1 HACTaBUTH CBOje IPABHO IIOCTOjatbe 10 MehyHa-
POJIHOM IpaBy Kao IpXaBa, Ca yHYTPAIIOM CTPYKTYPOM M3MUjeleHOM YCTaBOM U ca ocTojehim
MehyHapogHMM NpU3HATUM IpaHuIiaMa’, Te ia he ce cacTojaty o 1Ba paBHOIPABHA, jeIUHCTBEHA
1 Hefije/bYBa €HTUTETA, KA0 KOHCTUTYTUBHMX U [P)KaBOTBOPHUX jeguHuLa — Penepannje buX n
Penryomuxe Cprcke. ®enepannja buX nma croxen o6muk ycraBHor ypebema, jep ce cacroju op
JleceT KaHTOHA — (eflepaTHIX jeMHNUIIA, KaKo je To ypeheHo BalIMHITOHCKUM CIIOPa3yMOM Koju
je saKk/bydeH npuje JlejTOHCKOT MUPOBHOT CTIOpasyMa.

YTBpbheHu ycTaBHOIPaBHY CTaTyC EHTUTETa YMHOTOME je M3HaJ| yoburyajeHor craryca defe-
PaTHVIX jelMHNULIA CTIOKeHNX ApxkaBa.’ Penybnuka Cprcka u Qeneparyja buX cy, y crBapu, geuje
Ip>KaBe ca OTPaHMYEHNM CIIO/bHIUM Y 3HAYajHUM YHYTPALIbUM CYyBEPEHUTETOM, KOjU MMajy AiBa
pasmmyuTa NOMMTUYKA, IPAaBHA 1 €KOHOMCKA CUCTEMA, TMHIjy pasTpaHNyerba, TEPUTOPUjaTHN
VHTEIPUTET, IO/IMLY ¥ APyre MHCTUTYILINje, Koje IMajy caMOCT/IaHe ¥ CYBepeHe ApXKaBse y CBUjeTy.!

buX je, 0 MHOTO YeMy, crienirHa 1 croxeHa ApyxaBa. OCUM [{Ba €HTUTETA, OHA Ce CacTOju
1 of bpuko JJuctpukra buX, unju je craryc moceba, Hanmasu ce oy cyBepenuterom buX u mop Hap-
TIOXHOCTIMA BeHVX MHCTUTYIIMjA I YMija je TEPUTOPH]ja ¥ 3ajeHINYKOj CBOjUHI (KOHTOMIHU]YMY)
IBa eHTNTeTa.” Mako JIMa CTaTyC jeAMHMIIe TOKAIHE CAMOYIIpaBe, Ca BIACTUTIM MHCTUTYLMjaMa,
3aKOHVMa U IIPOIIMCHIMA, YeCTO ce UCTIYe fia je pujed o Tpehem enrutery buX. bpuko mycTpuxT
buX yBefieH je y CTPyKTYpy IpXaBe apOUTPaXKHOM OIIYKOM, KOjOM je YCIIOCTaB/beH Kao Hoce6-
Ha TIOMUTUYKO-TePUTOPHUjaTHA jeAMHNUIIA KOja He Y/Ia3) Y CacTaB €HTUTETA, HETO je HETIOCPENHO
nonpebhena nmpaBHOM nopeTky buX, a 1 cama ycrnocTaBba cBOj IPaBHU MOPEAK.

YpaBo, 0CHOBHY 133a30B1 KOHCTUTYIIMOHaMu3amuje bocHe u XeplierosyHe MpeBeHTIBHO
cy 360r HecripoBoherba M3BOPHIX AEJTOHCKMX pjelilerba, aCUMeTPUYHe OpraHu3alje, CTPYKType
1 HAJUIeKHOCTY APXKaBOTBOPHIIX [iMjeioBa (eHTUTET, KAHTOHM, IUCTPUKT, IOKa/THE 3ajefHMIIe)
U HaIJIallleHe eTHOHAI[VIOHAJIHE Iofijerie, IpobieMa Y GYHKIMOHNCAbY OpraHa U MHCTUTYLN]A,
3/10ynoTpe6a MHCTUTYIMHAHIX MeXaHM3aMa 3alUTHUTe BUTATHNX HAIMOHATHUX Y BUTATHUX

2 Bopuc Kpusokanuh, /lexcukon mehynapoouoe npasa (beorpasp, 1998). 115. EHTUTET- dppaniyckn entite - 6uhe,
oy nmat. ens — 6uhe, a y mehynapogHoM mpaBy 0Baj u3pas ce KOPUCTM IPEBACXOJHO 33 O3HAYABahe OHMX TBOPEB-
Ha, O/IHOCHO OpraHM3aIiMja Koje HUCY Ap)KaBe alu UM ce, U IIOpefl Tora, pusHaje ofpehenn mehynaponnonpasHu
cybjextusuter. MehyTum, npema Munberny akagemnka K. YaBourkor®...aMepyuuKy MpaBHI CTPYYballll YHATIpHUjer
(cy) pauynanu ¢ Moryhrouthy fa nojepuse k/byuHe ofipes6e JlejTOHCKOT MIPOBHOT CIIOpa3yMa TyMade U IPUMjeryjy
KaKo y OKOTTHOCTHMMa Haby 3a cX0/jHO, He3aBMCHO Off IPUCTaHKa caMux cTpaHa yropopuuua“. (Kocra Yasomku, O0
cnosa 0o 0yxa Jlejmona, (C. Capajeso, 1999), 7.

3 Mune Ovuunh, “OcBpT Ha HeKe aclieKTe OCTBAapMBaba IPOjeKTOBAHOT yCTaBHONMPAaBHOT Mofiena boche u Xep-
nerosuHe”, 360pHuK pedpepama ca okpyznoz cmona Ilodjena naonexnocmu usmehy uncmumyyuja bocne u
Xepuezosune u enmumema (AxafeMmnja Hayka u ymjerHocTr Perry6rmke Cprcke: 1999), crp. 143.

4 Terap Kyuuh, Penybnuxa Cpncka opxasa ca oepanusenum cysepenumemom (bama Jlyka: 1997), 10.

5 Y KOHaYHOj apOMTPaKHO]j OFNYLIM USHOCK Ce MUIIberbe: ,,[Iman o [INcTpuKTy je y cKIafy ca ycTaBHIUM 3aXTeBOM
n#a ce buX cacroju of Ba 1 He BuIle Of ABa eHTutera . Bup., Ycras, Ynan I (3). YeraBom je yrBpheno ga he ce buX
cacrojatu off Ba entutera, Pefepannje buX u Peny6nke Cpricke, Ha OCHOBY 4era JOasyMMO 0 3aK/bydKa fia Ou
OBaKBa CTPYKTypa JipKaBe, 3a Kojy Beh mpsu Bucoku npepcrauuk y buX uctude pa je ,HajaelieHTpannsobanimja
npxaBa Ha cujety» (K. Bunpr), acumerpudna ,kondpenepanuja“ (M. Kacanosuh), ,kondenepamnuja, o kapakrepy»,
IITO MOXKe OUT TPOMIjErEHO CAaMO M3MjeHOM, y YCTaBy y ckajy ca yrBpheHnM moctymnkom u of crpate [lapramen-
TapHe cKynumruHe buX.
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eHTUTeCKUX MHTEPeca, y OIy4NBaby M HeeDMKACHOCTH Y JOHOIIEHY 3aKOHCKMX, INTAHCKMX U
U3BPIIHUX aKaTa U JOKyMEHaTa.

Ycras buX,® ¥Ma TpaH3ULUMjCKM KapaKTep, a ca (GOpMaIHOT M MaTepujaTHOT CTAHOBMIITA,
HETI03HaT je y J0Caialllb0] yCTaBHOIPaBHOj Teopuju u mpakcu. [locebHocT, y popmanHoM cMucny,
ce Or7Iefia y HAYMHY IeTOBOT HACTAHKa, jep Huje pesyTaT IoNUTIYKe Bo/be i yuelrha rpahana buX
u 6e3 mpomuenypa Koje 61 My Jialie JeMOKPAaTCKM TETUTUMMUTET.” YCTaB je Ipou3Boj Bo/be Mehy-
HapoJHe 3ajeHNIIE M Pe3yNTaT KOMIPOMIICA IIPEICTABHMKA CBA TPY KOHCTUTYTATMBHA HAPOJa,
KOjU Cy YTULIATIM fia je Y IIPOLeCY YCIIOCTaB/bamba MUPA M YCIOCTaB/bakba [ejTOHCKUX pjellierba
»»-..HajBel 110 Ip>KaBHUX KOMIIETEHIIMja IIpeHeceH (je) Ha eHTHUTeTe KOji Cy HOBMM YCTaBHUM
pjelrerenMa oOMIM BUCOK CTelleH ipxaBHYX oBalthema’® Iberosa moce6HoCT y MaTepuja-
HOM CMICTTY, OI7Iefia Ce Y ToMe 7ia je BUMe ofipeheHo fia ce Ap)kaBa cacToju off IBa €HTUTETA, ca
pasrpaHMYeHNM HajnexxHocTuMa usMehy enrurerd u mactutynuja buX. ® Yeras buX je ypaben
TI0 Mjepy U MOJieNTy HOBOT CBjeTCKOT IIOPETKA, jep Cy CaBpeMeHM NPOLeCH IOMUTUIKE I EKOHOM-
CKe I7106aM3almje 3a04eny KpajeM ABajeceTor Bujeka.'® 3aTo je M y HAIIMM YCIOBMMA ,,CBAKO
IPNCTYIIambe IPOMjeHaMa yCTaBa IIOAyXBaT KOjIM ce OHY KOjU BIajajy, Kao 1 camu rpabany,
IPeIopyYyjy COINCTBEHOM OfaHomNy CYIITUHCKUM BPUjefHOCTUMA Y ATOM JPYIITBY, CBOjOM
3penomhy, sHameM, ymujeheM u pasymujesamem.'!

AHanu3a ycTaBHUX ofipefiaba HoTBphyje fia je y muTamy crieluduyaH 1 y caBpeMeH0j KOM-
TIapaTUBHO] YCTABHOCTY HEMO3HAT MO TIOfijefie OpTaHa [P>KaBHUX BAACTH. [JBOTOMHM cacTaB
[TapnamenTapse ckymuTiHe buX, HauyH BEHOT M360pa, OITyYMBabHE U paj; KAo U I0JI0Kaj OMOBa
yKa3yjy Ha TO [ja je pujed 0 OpraHy BIacTy CI0XKeHe ipKaBe. EHTUTETCKA 3aCTYI/bEHOCT je Tpaj-
Ha KaTeropHja, a HEOCTIOPHO je ¥ EHTUTETCKO I7Iacarbe U 3aIUTUTa BUTA/THOT MHTEPeca EHTUTETa
VI BUTA/THOT HAIIMOHATHOT MHTepeca KOHCTUTYTUBHUX Hapopa u Ocranux. Mehyrtum, 1 ako ce
OCTBapYjy CUMeTPUYHa pjellierba M yjeHaueHa IpaKca y 06a eHTUTeTa KaJia ce OfIydyje o BUTa-
HOM HaI[YIOHAaTHOM MHTEPECY, Kpo3 ycTaHOB/beHO Bujehe, ofHocHo CaBjeT 3a 3aIITUTY BUTATHUX
MHTepeca YCTaBHUX CYA0BA EHTUTETA, KOjU ¥IMajy MCTU OPOj CYAMja M MCTOT CY HAIIMOHATHOT
cacTasa, He OCTOju oxiroBapajyhe tujeno xop YcraBHor cyfa buX. VHcturynuonanta samura
BUTA/THOT IHTEPeCa eHTUTETa M BUTATHOT HAI[OHATTHOT MHTEPeca KOHCTUTYTUBHUX HAapofia, Y
YCTIOBMMA MYITHHALVOHA/IHE ¥ MYNTUKOH(ecuoHaHe 0cobeHocTy 1 Tpanuiyja buX, je TemepHa
BPUjEMIHOCT Koja je cafip)kaHa y IpeaMOy/u M HopMaTUBHOM Aujerny Ycrasa buX. OBy nmpunuyumy

6 Ycra bocne n Xepuerosune, AHexc 4. OnmTer oKBMpPHOT criopasyMa 3a Mup y bocnu u Xepueropunu, y Kisusu:
Hoxymenmu [ejmon - Ilapus, (bama Jlyka 1999), 68-80.

7 OCHOBHM elleMeHTH B/IajjaBIHe IPaBa Cy MOLITOBabe YCTABHIX M 3aKOHCKMX Hauena it HopMi, 6e3 611710 KaKBUX
yTuiaja ca 6110 Koje CTpaHe.

8 Ilerap Kynuh, Bop6a 3a dpxasrocm cpnckoe Hapoda y Xpeamckoj u Bocnu u Xepyezosunu — Mcmopujcxu
u nonumuuko-npasHu konmexcm, (bama Jlyka, 2023), 466. HamomumeMo fia je, Ha CIMyaH HaumH, 23. Maja 1949.
TOfIMHE IOTHNCaH i npornanteH OCHOBHM 3aKoH IbeMauke Kao ycTaB Jip)KaBe ,,ca IIM/beM Jja MMa IPUBPEMEHN Kapak-
Tep®, M laHaC Ha CHa3u Mako Hu 1990. roAnHe HAKOH yjefiberba ABIje heMadke fpKaBe, Hje 3aMujerbeH. Ca TuM
YcraBom Fbemauka je nocranma wranuna HATO casesa, 6una ocHubay EY, uspimna yjenumeme Buje fpxase.

9 Pajko Kysmanosuh, Yemasno npaso, (bama Jlyka 2002), 306-307. Muogpar Jouunh, O ycmasy, (beorpap,1977),
222, M. Ilununosuh, Yeras buX- HopmaTuBHO 1 cTBapHO, Bawa JIyka, 2008, 36-47.

10 D.Johnstone, Nato and the New World Order, (London, 2000).

11 HUcro, 14.
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Cy yCTaBHOIIpaBHO 06aBe3yjyhi, Ha KojiMa ce MOpajy 3aCHMBATU MHCTUTYIMOHATHA CTPYKTYpa
U QYHKIMOHNCabe YKYIHOT ApyuITBa U Apxase buX. 2

Crame y Ije/HN, Kao 11 aKTVBHA yiora ,MehyHaponHe ajegrnue” y buX, ogpaxasajy ce,
usMeby ocTajor, 1 Ha IpaBHY IIOPefiak OBe CNIOXKEHe ipXKaBHe 3ajegHulie.”” YcTas He fomymTa
M3PUYITO IPOMjeHy CTPYKTYpe CTIOKeHe [IpXKaBe, a/IM je HY He UCKIbydyje. Y TOM CMUCTY, MOfieTI
dbenepante fpxaBe je IPUXBAT/BYUBO pjellierbe, UMajyhu y BUAY Aa ce pa3Buja Ha ,AMjameKTUUKOj
KOMOMHAIIMjY TPU MjepIIa, OHOCHO Haena: CynpeMarnja pefiepante ApxxaBe, ayToHOMMja defie-
pasTHMX jefVHMIA V1 MAapTUIMIaNja defepanHyX jeIMHNIIA’. Y OCHOBI, Y CABPEMEHOM CBUjETY
HeLeHTpaMM3alja BAACTH je OIIITA IMBIIN3ALjCKA TEKOBIHA U IPENCTaB/ba BaXXHY [VMEH-
3ujy rmo6anHor fpymTsa’'* YHUBep3aMIHU KapaKkTep UMa MUCAo Jia je ,JeaepaTuBHY CUCTEM
IIPMMjeH/bUB 3a CBE Haljyije 11 CBe eI0Xe, IIOLITO ce IIOMIUTIYKA efiepalinja, Koja je y MOTIIYHOCTH
TIONUTHKA HAIIPETKA, CACTOjM Y TOMe Jia ce 6aBU 0BaKBOM IIOIY/ALMjOM Y JATOM TPEHYTKY, crenehn
PeXMM BIACTU U ONafiajyhy LeHTpammsanujy, y oiHOCY Ha IyxX u obudaje’.”” Haname, ,denepa-
IMja je HajmorogHuju oOMIK ApXKaBe dnje ce APYLITBO OFIMKYje HALIVOHATHOM, eKOHOMCKOM I
KYITYPHOM coXeHowhy 1 pasmrautomhy, y KojeM ,,IpoLiec ;yXOBHOT M3jelHa4aBaba Htje jOLI
yBUjek foBpuien” ' Oefepansam, ycTBapi, OYMBa Ha ,,BO/BY 33 04yBabeM ay TOHOMIje 1 pasiu-
4UTOCTH (efiepalHNX jefUHMIA” IITO je ¥ IYXY eBPOIICKOT Tec/a ,jeiMHCTBO Y Pa3sHOMIKOCTI . To
ToipasyMijeBa i ce ,,HayYHO apI'yMEHTOBaHMM CTaBOBMMA IPajyl U u3rpalyje Benm4yaHCTBEHO
3[latbe HayYHe MICIIN, [IEMOKPATCKa KYNTypa M ToepaHIiija Kao U3pas [yXoBHe cnobofie i XapMo-
HUje y pa3nyukama, Haumm u omutuM . My ycmoBuma u notpebama buX, ycnocraBa HopMaHOT
CTama 32 pean3alyjy TaKBOT OIIpefje/berba TPAXKI 1 CAITTACHOCT pe/leBaHTHYX YMHIIIAL, y4elnhe
rpahaHcKor ceKTopa, IyHY jaBHOCT ¥ TPAHCIIAPEHTHOCT Y pagy. '

IlocToje, Hayjarbe, M MUIIJbEbA O TOME f1a OTPaHIYeHe OTOBOPHOCTH KOje je Ip>KaBy a0
Ycras BuX Hucy 6une foBo/bHe fja ce 06e301jeny U3rpajiba 1 GyHKIMOHMCAme MOJIEPHE iPXKaBe.
Kopuihemwem Hekyx omuTux ofpenou y Yerapy buX u ibIX0BO IIMPOKO TyMadeke JOIPUHUjeno
je ia ce 3HaYajHO MpolIpe oBNMalIhemba OpraHa ¥ MHCTUTYLYja Ha ipXKaBHOM HUBOY. Takobe, y
OBOM IIPOIIECY, M MULIbeHa Benenyjancke KoMucyje ToMe Cy JOIPYHMjeNna, Kao M yI0ra BUCOKOT
IpecTaBHNUKa, " Toce6HO mberoBuM KopumhermeM ,,00HCKMX oBnanrhema’

Taxobe, ,,ycTaBHMM pedpopMama 1 IpoMjeHaMa BPIIM Ce M YCIIOCTaB/ba HOBA M aKTye/THa
KomuduKanuja ¥ KOHCTUTYLMOHAMM3aLMja BIacTy 1 fpymrea’.>’ [Ipu ToMe, HepujeTKo ce 3aHe-
Mapyje ¥ TO Jia OLP>KMBOCT, PYHKIMOHATTHOCT U JjeIOTBOPHOCT C/IOKeHe OpraHM3aliije ApyKaBe

12 Ilpuje HeKONMMKO JlelleH1ja TOBOPIIO Ce 1 IICATIO f1a Y CBUjeTy IOCToju U fjenyje oko 900 eTHMYKMX IPYIIa, a laHAC
ce Beh roBopy 0 Ipeko BMje 1 110 Xubajie TakBMX rpymna. C 0631poM Ha TO Ja IOCTOjM IPEKO TPY XM/bafie je3UUKIX
rpyna, Moxe ce pehin 5a ce paju o MCTO TOMMKOM OPOjy €THUYKMX IPYTIA.

13 Bpanko Cmeppen, YcraBHo ypebeme eBporcke XpBatcke, 3arpe6, 2013, 212.

14 P.J. Proudhom, Du principe federatif, Paris, Editons Bossard, (Paris, 1921), 121-123.

15 Parko Mapkosuh, YcmasHo npaso u nonumuuxe uncmumyuyuje, (beorpan: Cnyx6enu macHux, 1995), 454.

16 Papxo Mapkosuh, Ycrmasto npaso, (beorpay: Ilpasuu pakynrer Yuusepsurera y beorpany, 2017), 375.

17 Cno6opan [leposuh, ,,OcTBapuBame bynckux npasay Pemy6auuu Cprckoj mpema Mahynapogsum cTaHgapauma’,
pedepam na nayunom cxyny Penybnuxa Cpncka - [Jecem 200una Jlejmonckoe muposroz cnopasyma, AHYPC,
bama Jlyka, 2005, 149.

18 Anexcanpap ®upa: Yemasrno npaso Bocue u Xepyezosune (Hosu Cagp, 2002).

19 Munubewe o ycraBHoj cutyanuju y buX u Opnamhemuma Bucokor IpeficTaBHNUKa, BeHennjancka komucuja, 11.
Mapt 2005.

20 Pajko Kysmanosuh, ,,CaBpeMeHe ycTaBHe IpoMjeHe Kao Ha4iH KofuuKaIuje 1 KOHCTUTYI[MOHAMN3AI[}je BIaCTI
u fpyuITBa# y kiusu Ycmas lex superior, (Beorpan, 2004), 270.
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¥ APYLITBa, Y IIPBOM Defy, 3aXTujeBajy Aa ce o6e301jefe ABa ycrnoBa: 1) ycarmalreHa MOMUTHKA
Ha CBIM HVOBJMA 1 § CBUM 0071aCTVMMA M MICKpeHa 1 IIyHa IIOJIMTIIKA BOJba 1a ce TO IIPOBOAYL, I
2) mpey3uMarbe OATOBOPHOCTH OFf CTpaHe oMahux opraHa 3a cynbuny u pas3soj bocue u Xepie-
TOBIMHE Off BYICOKOT IIPeICTABHIKA IJIM HeToBY YOp3aHy TpaHCPOPMAlN)jy, OTHOCHO 3aMjeHy 3a
IpefCcTaBHIKA - TapTHepa 3a ToMoh of cTpane EBpomncke yHuje.”!

Ycras buX ce Moxxe Mujewati ucKbyunBo y Ilapmamentapnoj ckymmutuan buX u mopao
61 mpohu IeMOKpaTCcKy IpoBjepy, jep ,HeMa yCTaBa aKko Ia He IPUXBATH HAPOA , TAKO fja 61 jaBHa
pacrmpaBa 0 BberoBMM Ofipefi6aMa, Kpo3 HeB/IalMH CeKTOp, yApYy Keme NOCIoaBalia, CUHAMKATE,
Mepyje, buma fobpoypomina 1 Moria 61 MOCTY>KUTH YKIakakhy OHMX CMabocTu y YcTaBy Koje je
Ipakca IoKasana, a ia YcTas jobuje Ha TernTUMUTETY.

Y nocpepba iBa Bijeka peoBal)yjy HapofiHU YCTaBM, KOjIIMa je ,,0OCHOBHA O/IMKA TO LITO
TIOTIYY O] HAPOJIA, LUTO MX HAPOJ, IOHOCK ¥ TAKO Ce KOHAYHO jaBJba Kao YCTaBOTBOPALL, yTeMerby-
TeJb CBYX HajBAKHU)MX TIPaBHUX IIPABI/IA Off KOjUX MO/Ia3y 11 Ha KOjJIMa Ce 3aCHMBA IIje/IOKyIaH
IIpaBHIU TIOPeNAK Y AP>KaBI, IOJ KOjUMa CaM U KB, OBY YCTaBY MMAjy O4eKMBAHM AeMOKpaT-
CKI1 IPM3HAK U Y OFHOCY Ha CBOjy cappxuHy. > Tako ce 10jaByo HOBU Cy6jeKT yCTaBOTBOPCTBA,
Hapoj jefHe 3eMbe.>!

[ocToje Munbema fa fejroncka buX, ,,yIpkoc cBojoj ycTaBHOj feduHUIM K (,,KpKa-
Ba, KOja je ,,octana” wianuna OYH), Hu o jegHOM off TpM K/by4Ha IOKa3aTe/ba NP>KaBHOCTHU
Huje gpxaBa. IbeHa Teputopuja je paToMm moAMje/beHa U TEIIKO je U 3aMUCTUTH fa 6u Apyradnje
MOIIa IOCTATH LIje/IOBUTA, ,,lbeHO CTAHOBHMUIITBO, 6ap jefjaH HheroB 10, He J0XKMB/baBa Kao CBOjy
3ajefIHULY, ,,ibeHa” BIIACT je MHOTO Mabe e(eKTMBHA Off BIacTyu eHTuTeTd.” Crora, Ha CLieHI
HOCTOjH ,,... OTO/bEIIA OTIIOPHOCT foMaher HOMMTIYKOT ecTabMUIIMEHTA Ha KOMIIPOMIIC, /T jOLI
BIIITe 3a07Ty/e Ha KojlIMa je ouyBao npuctyn MehyHapopHe sajennuue y buX”. Cruye ce yrucax
0 CTaJTHOj ,,PeKOHCTPYKIWjI~ U HEYCTABHO] U HE3aKOHUTO] ,,JOTPA/Ib!” TIOTUTUYKOT U IIPABHOT
MoJienTa ipXkaBe U PYIITBa, ypyliaBajyhu U3BOpPHa [iejTOHCKA pjelliersa.” VicToBpeMeHo, kao fia
TO HOAYIUpe KOHOTALMja Koja TOBOPU O TOME Jid ,... TMjEeKOM BHIIIe Off IIeT cTobeha moBujecTn
MPUIIAHLY TPUjy ITTABHMX BjePCKMX M €THMYKNUX 3ajeJJHNUIIA HUKAJ| HUCY TPajHO, 3aj€JHO U
MAacOBHO OIMpa 32 jefHy Apxany. > TakBa cuTyaluja MOXe HOTPajaTu BeoMa JYyro 1 3axTuje-
BaTy HeofpeheHo mpoxyxemwe NpyucycTBa MehyHapORHMX IpefCcTaBHUKA.

2. I3A30BY KOHCTUTYUMHAIU3AIIUJE
BOCAHCXOXEPITETOBAYKE JIP)KABE 1 IPYIIITBA

OCHOBHI 13a30BI KOHCTI/ITYHI/IOHB.HI/ISaLH/Ije 60C3HCKOX€pH€FOBa‘{Ke [p>XaBe 1 JpyLITBA CY:

21 Bupu mupe: PapoBan [I. Bykagunosuh: ITpaso Esponcke ynuje, (bamwa Jlyka — Kparyjesa, 2006).

22 Muogpar Josuunh, ,,Pedepernym y cery u ko Hac", Cmparu npasru scusom 39 (1963) 5.

23 Olivera Byunh, I[Ipomjera u mpajare ycmasa, (beorpan: ocuje 2005), 55.

24 Vcro, 55.

25 Partko. Mapkosuh, Ca ycmasne ocmompaunuuye, (beorpag, 2017), 148.

26 Jlapko CumoBuh, ,,/IHTepHanMOHaMM30Babe ycTaBHOT TpaBa buX, - mporiec kome ce (He) Bumu kpaj*, Y 360pHuky
padosa: IIpaso mpaduyuja u npomjere (IlpaBunu daxynrer Yuusepsutera Vcrouro Capajeso, 2020), 144-160.

27 Mupjana Kacanosuh, Bocra u Xepuyezosuna nooujemero 0pyuwimeo u necmabunna opicasa, (3arpe6, 2005).
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1. Bocanckoxepiieropayka pxasa®® 1 leH YCTaB HACTAM CY ,,...aKTOM MelyHapopHor
paBa, OfHOCHO MeyHaponHuM yroBopoM. Ibera je mormycana apxasa Ha 41joj TEPUTOPUjH je
BODeH par, K0joj je mpusHaT MehyHapoTHONpaBHM Cy6jeKTUBUTET, A/l KOja Hifje II0CTojala Kao
cy6jexT Kojut BpIIY CyBePeHY BIACT Ha 1ujenoj Teputopuju. To o je Pemy6bmuka buX mormuc-
HMIIA OBOT CIIOpa3yMa je 13pas Texxme MehyHapofHUX YMHUIALA A Ce VICTAKHe IIPUBPKEHOCT
TIOYETHOj Jiej)l IeHOT IPMXBaTarba y CBjeTCKY 3ajefHNULY ApKaBa.”?

Mebyxapopsu yrosop u MehyHapofHO IpaBo y KojuMa Cy cajipXKaHM ,,0CHOBH YCTaBHO-
npaBHe KOHCTpyKuuje buX"*, ca mpaBHOT 1 ONMUTUYKOT CTAHOBUIITA, 00aBe3yjy cBe NOTIMCHMUIIE
Jla ra IOIITY]y ¥ JOC/beIHO U3BPINABajy. 3aTo, HY IPOMjeHe [IejTOHCKIX, yCTABHMX Pjellerba HUCY
Moryhe 6e3 carTacHOCTY CBMX YYeCHVKA Vi Ip)KaBa — IOTIIMCHUIIA U CBjefiOKa, [{Ba €HTUTETA U TPU
KOHCTUTYTMBHA Hapopa y buX.*! PeBusuja MehyHapogHux yroBopa mam camo I0jefYHUX BIXO-
BUX JIUjeIoBa IPUCTYIIA Ce Kajla IPOTeKHe ofipeheHN yroBopeHy Mepyof MIN ce yKaXKe oTpebda
Jla ce yroBOpHU POMIjeHe, OHOCHO yCaryace ca M3MIjebeH)M NpUIMKaMa. YCIOBU U IOCTYIaK
3a TO HUCY IIPOIVICAHN M €BEHTYa/IHa M3MjeHa J[ejTOHCKOr MMPOBHOT CIIOpasyMa CTBap je CBUX
CTpaHa — WIAHMIIA IOTIMCHMIIA, > 1ITO 6U KoBeno o Bpahama akTyMa BUILIE TPAaBHE M MHCTHU-
TYLIMOHA/IHE XMjepapxuje.

Y koHTeKCTy Imobanu3anyje, Hopor MehyHapomHOr IopeTka U TpaH3ULuje, Y3 MHOTO
IIPOTHMBPjeIHOCTH J1€jTOHCKO-OPICENCKIUX pjelllerba 1 OMNTHUKA, OCHOBAHO Ce UCTIYE JIa CY KOH-
CTUTYLMOHAIN3ALMja U QYHKIMOHNCAbE Y CTAIY ,,CTaTHE IPUBPEMEHOCTI YIIpaBo 360T Tora
1o je buX cBojeBpcHa, cuMboMMYHa p>KaBHA Y IPYIITBEHA TBOPEBUHA, OFHOCHO ,,... IV/b MelyHa-
POJHe 3ajeHNIIe, A/IM He ¥ Kao Jip)KaBa BIACTUTYX HAPOJia HUTH Ip)KaBa KOjy Cy OHM CTBOPU/IN >

Iben HacTaHak MehyHapOTHUM MUPTOBHIM YTOBOPM, IIOPEJ OCTAJIOL, Y Be3M je ca MUTambeM
ma mu je bocHa 1 XeplieroBiHa ca CTAHOBMIITA YHYTpAIlber paBa HOBA MM CTapa JpKaBa.
“YcraB M3pekoM He TOBOPY O YHyTpallmeM Beh camo o Mel)yHaponHOIIpaBHOM KOHTUHYUTE-
1y BuX, jep kopyctu uspas “npasHo nocrojame 1o MehyHapogHOM mpaBy Kao gpxkase”>* To je

28 BocHa i XepleroBuHa, Kao ipXaBa, HacTasIa je mormucyuBameM OmuTer OKBUpHOT ciopasyma 3a Mup y buX (Iejron-
CKM MIPOBHI CIIOPa3yM, Koju je mpuxsaher Ha koHbeperiuju oppxxanoj y lejrony, CAJl, ox 1. o 21. HoBem6pa 1995.
TOfj¥He, 2 KOHAYHO je MOTIIMCAH U CTYI1O Ha cHary y [lapusy, 14. genem6pa ncte ropyHe. YCTaB je cacTaBHY FUO TOT
criopasyMma, 1 1o ieros AHekc X. JlejTOHCKI MUPOBHY crIopasyM cy normnucane Peny6iinka bocha u Xepuerosusa,
Peny6ruka Xpsarcka u CaBesHa Pemy6uka Jyrocnasuja, a y cBojcTBY cBjefioka Crienmjannu nperosapad EBpomncke
yHuje, Penry6muka ®panycka, Cabesna Peny6nuxa tbemauka, Pycka ®enparuja, Yjenumeno Kpamescrso Bennke
bpurannje u Cjesepne Mpcke u Cjenumene Amepuuke JIp>xase.

29 Topan Mapxosuh, bocanckoxepyezosauxu gedepanuszam (beorpan/Capajeso, 2012), 69.

30 Yepomup Autuh, Henap Kenmanosuh, Mcmopuja Penybnuxe Cpncke, (Bamwa Jlyka: ,,Hepemunx”, ,,Cryx6enn
rnacHuk Pemy6nuke Cprcke”, 2016), 423.

31 Mune [Imuanh, B. Kojosuh, ,,Ilonmurudko-npaBun acnekTyt Mel)yHapogHIUX MIPOBHMX CIIOpasyMa I yCTaBHe
npomjere y buX*, 36opHuk pagosa Penybnuxa Cpncka — nemuaecm 200una nocmojara u paseoja, AHYPC, 2007,
157-179.

32 OCHOBHO je IPaBUJIO Y TyMadery MehyHapoHIX yroBopa TeKCTyaHI IPUCTYIL U LM/b U CMICA0 TYMauerba, Kako
je To MHOTO IyTa ycarnaieHo u 6pojuuM npecyfama MehyHapogHor cyja mpasjie u y apOUTpaXKHIM IIpecyfama,
jecTe ,0CBjeT/bUBaIbe 3HAUCIbA TEKCTA, A He MCIUTHBAbE HaMjepe CTpaHaka, ab initio. Komucuja 3a MmehynapogHo
npaso OYH TekcTyamHu npucTyny TyMadermy yroBopa ofipefiuia je Kao ,ommrenpuxsaheno npasuo mehynapogsor
npasa“. Vako je moTHMCaH Ha oMaheM ¥ €HITIECKOM je3NKY, KOji MMajy CTATyC MOfijefHAKe ay TeHTHIHOCTH, OmuITu
OKBUPHM criopasyM 3a Mup y buX, a tume n Yeras buX, nucy o6jasmenn y ,,Cnyx6eHom rmacuuxy buX®

33 Pobept M. Xajpen, Ckuue 3a nodemweny kyhy - Yemasua nozuxa jyzocnosenckux cyxoba, (beorpan: 2003), 159.
34 Hexu ayTopu cmarpajy fa je ciopaH u MehyHapoiHY KOHTUHYUTET JpKaBe: ,,OUNIIeHO je Aa 61 6110 HaydHO
00jeKTUBHIje I TPAaBHO PENEBAHTHO [ja HIMje IPU3HAT HU IbeH CIIO/bHM KoHTHHYUTET (...)". Kysmanosuh, Yemasno
npaso, 307.
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IIOTPeOHO OCMATPATH Y CBjeTY UnibeHMIle fia je panuje Perybmuka buX mocrojama y cmucy
Mel)yHapopHOT, a He yHyTpallmber Ipasa. IbeHe nHCTUTYLUje cy TeXxue fa OYAy IpefcTaBHUK
Ip>KaBe MAKO HUCY BpIIIe 6MIO0 KaKBY BIACT HUTY Cy CMaTpaHe JITATHUM U JIETUTUMHIUM Ha
Behewm pujeny repuropuje buX.

Ycra BuX* je akt MelyHapopHOr IpaBa 1 cacTaBHY MO YCTABHOT criopasyMa 3a bocHy n
Xepuerosuny. OrpoMHa BehHa ycTaBa y CBUjeTy Cy aKTU Ip)KaBHOL, a He Mel)yHapopHor npasa.
YcraB je [OXXMBIO €BOMYLN)Y, ¢ 063MPOM Ha TO Ia Ce, HAKOH HeroBOT CTYIaba Ha IPaBHY CHAry,
IpuMjemYyje Kao akT jomaher npasa, kojer Moxke Mujerbary [TapmamentapHa ckynuryuaa buX kao
YCTaBOTBOPHA BIIACT, iBOTpehnHcKOM BehrHOM IIpycy THYX HocnaHyKa [IpencraBamykor Bujeha,
a He HOTIMCHNIN JIejTOHCKOT MUPOBHOT cIiopasyMa. To 3HauM a 0 IeroBoj 1a/boj IPaBHO]j CYA-
6yHy °...omydyje foMaha IOMUTIYKA MHCTUTYIVja, @ He CY0jeKTy MelyHapomHOT IIpaBa Koji cy,
cBojoM carnacHomhy, omoryhum npasHy ersucrennujy Ycrasa.*

U ca dopMaHOr 1 ca MaTepujaHOT ACIeKTa, YCTaB je, CreludidaH i Helo3HaT y foca-
HALIbOj TEOPUjU U IIPAKCHU®, @ KOJU CE ,,...TeMe/b) Ha KOHLIENTY CyXaBarma CTaH/Jap/iHe yCTaBHe

«38

Marepyje”*® a 10 HaYMHy HACTaHKa, y CTBapM, HUje YCTaB HY Ca CTAHOBMILUTA TeOpUje NpaBa, HU

Cca CTAaHOBMILTA YCTABHOT [IpaBa, Ht ca craHoBuInTa MehyHaponHor npasa“®. To je y3pok, mopen
OCTAJIOT, packopaka u3Mel)y HOpMaTUBHOT ¥ CTBAPHOL, M3Mel)y OHOT LITO je Y yCTaBy 3alMcaHo U
OHOT IIITO je y paKcu ocTBapuBano. O 3aK/byderba [lejTOHCKOT MIPOBHOT CIIOpasyMa Jio Ipolie-
ca,,Tuxe (IpuKpuBeHe) pesusuje Ycraa BuX® mpesary cy ogHocuna depepanHo-KoHdeepanta
obubexja gpxaBHor ypebhema.*

OmmTy npyHIMIM Mel)yHapoTHOT IpaBa IpeficTaB/bajy MHTETPATHU Y0 IPABHOT IOPETKa
buX u enturera”. [[pBeHCTBEHO, OCTBAPMBAIbE YCBOjEHOT MOJieNa HATIEXXHOCTH, HIXO0BE MOfje-
7ie u opgHoca usMelyy oprana u uHCTUTYIMja BYuX M eHTUTETA IIpeicTaB/bajy CPeAyILIbe I BeOMa
KOMIITIEKCHO IUTame materie constituens. Tako ce, TOCeOHO ,,13 pacIojijefie HANIEXXHOCTH HOBE
C/IoXeHe [IpXKaBe jaCHO BUM Ja je HOBA [IpXKaBa OCHOBaHa Ha MehyHapoHOM IpaBy, a He Ha
ApXXaBHOM... !

I[Toce6Ho, HakoH ofyTyke YcTaBHOr cyaa buX o koHcTUTyTMBHOCTY Hapopa (6poj: Y-5/98),
buX Bume ¢pyHKumoHNIIe Kao pefepalyja, FOK ce HaMeTatbeM UM IIPEHOLIeheM HaIeKHOCTH
ca eHTUTeT4 Ha HMBO buX - Of/IyKaMa BICOKOT IIPeCTaBHYUKA, 3aKOHVIMA Y JPYIUM aKTUMa Iap-
NaMeHaTa, OfimyKama YcraBHor cyfia buX wmm Ha ipyre HaunHe BpIlieHa je BeHa [ieHTpanusaruja
¥l YHUTapU3al[uja, IITO je Y CYIPOTHOCTY KaKo Ca ,,CTTOBOM ; TAKO M ca ,AyxoM" YcTapa.*

35 Pajko Kysmanosuh, Yemasno npaso, (bama Jlyka, 2002), 304.

36 Cuexxana Casuh, Koncumymuenocm napooa y Bocnu Xepuyezosunu, (bamwa Jlyka: 2000), 19. ,,Hanme, y mano-
6pojunM pagoBnMa koju o6pabyjy oBy mpobnemaruxy, ncrude ce ga 61, c 0631poM Ha HaunH HacTanka buX, Tj. HaunH
[OHOLIIeha IEeHOT yCTaBa MOIJIO i Ce pafi (...) 0 T3B. ‘TIOAAPEHOM yCTaBY Tj. HAMETHYTHOM YCTaBY, U/IM, HALIOKOH, fla
JlejToHCKM yCTaB, [0 HAYMHY HACTAHKA ‘Y CTBAPM HIfje YCTaB, HU Ca CTAHOBMUIUTA TEOPHUje IIPaBa, HIf Ca CTAHOBMIITA
YCTaBHOT TTpaBa, HIf Ca CTaHOBULITA Mel)yHapoHor mpaBa’.”

37 Cumosuh, MnmepHayuonanusosarwe ycmasnoe npasa buX — npouec kome ce (He) 6udu kpaj, 146.

38 Hypxo Ilo6puh, Yemasno npaso, (Mocrap, 2000), 39.

39 Cuexxana Casuh, Koncmumymusnocm napooa y BuX, (Bama Jlyka, 2019,) 19.

40 3axpyuny u npenopyke ca Hayunor ckyma ca mehynapoguum yuemhem ,,Yemas u ycmasuu u3azosu ycmasnoz
paszsoja y cnoxenum oprcasama”, 360pHux paposa, [Ipasuu dakynrer Yuusepsureray bawoj Jyin, 2018, 411-415.
41 Pajko Kysmanosuh, 360puuk pagosa ,,Ilogjena nagnexxnoctu usmehy uncrurynuja bocue u Xepuerosuse u entu-
rera’, bamwa Jlyka, AHYPC, 2000.

42 M. Kacanosuh, ,,Bocna n Xepuerosura: Jlecet roguna HakoH Jlejrona”, Cmamyc, MarasiuH 3a MOTUTUYKY KYy7I-
TypY U ApYIITBeHa MuTama, Moctap, 6p. 8/2006, 70.
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,»HanexxHocTu eHtutera Cy HeobudHo Bemuke. [llnpoke HapTexxHOCTY OMOryhaBajy eHTH-
TeTMMa Jla CAMOCTA/IHO ypeDyjy YHyTpalliby APYIITBEHN XUBOT Y CKOPO CBUM 00/IacTIMA Koje Cy
OJ1 HeIoCpeHOT MHTepeca 3a rpahaHe u QyHKIMOHKCa®be ApywTBa.* . [IP>KaBOTBOPHOCT €HTHU-
TeTa ce peanusyje Kpo3 CTBapame U IPMMjeHy IIPaBa, ITO YIHEe HAJIe)KHV OPTaH!U eHTUTeTa
CaMOCTa/THUM JOHOLICHeM IIPAaBHIX IIPOIINCA Y IPYTUX aKkaTa, rapantyje Ycras buX (Unan MU
3a) yrBphyjyhu na cse.,...byHKuMje 1 oBnamherma Koja HUCY 0BUM YCTaBOM M3PUUNUTO IIOBjepeHa
nHcTHTynMjamMa buX npunapajy enturernma‘

[IpaBHM ¥ HOMMTIYKMY ITO/I0XKA]j EHTUTETA, Y Behoj Mjepy, YCITOB/beHY Cy MI3BOPHUM M PEBY-
nupaHuM caapxajem Ycrasa buX.* Tume ce u Hamehe ,,...mutamwe ga nmu je buX kondenepauuja um
dbeneparinja, a aHa/IOTHO TOMe ¥ INTakbe HafnexxHocTH nHCTUTyIMja buX n entureTd, mocrana cy
HOMUTHYKA MUTakba ca HajBeh1M cTeneHOM BaXKHOCTY HaKOH YCIIOCTaB/bamba JejTOHCKe buX“.

Ycnos 3a npeymusMame MOCeOHNX HAIUIEKHOCTY eHTUTETA je CopasyM eHTHUTETa 3a IITO
je yTBphena ycraBHa MOryhHOCT, @ ,,...TO Cy HOCTIOBY IpefBubeHn aHekcuMa 5-8 JlejToHCKor
MMPOBHOT CTIOpa3yMa MM OHY KOjI CY IIOTPeOHN 32 04yBabe CyBepPeHUTETa, TePUTOPHjaTHOT
UHTETPUTETa, MOIUTIYKe He3aTMBHOCTH 1 MehyHaponHor cybjexruBurera buX”*. IIpegroc
HAJIeXHOCTH Ca eHTUTeTa Ha HIBO buX BpIIeH je myTeM CIopasyMa o JOHOIIEHY YCTaBHIX
aMaHJaMaHa jefyiHo y o6acTu opbpaHe, MHAMPEKTHOT onopesuBama u BCTC buX. MebyTum,
»3a YBODerbe JONaTHIX HaJIeXKHOCTY TOTPEOHO je OHOIIE e YCTaBHIX aMaHMaHa 10 OCTYIKY
TIPONMCAHNM YCTaBHUM TeKCTOM JIejTOHCKOT MUPOBHOT Criopasyma’.*’

Y ycTaBHONIpaBHOj Hay1M ¥ IPAKCY IIOCTOjM IIOTITYHA CAIIACHOCT O TOME Jja CYCTEM IOfijerie
HaJJTeXXHOCTY U OFHOCH M3MeDy Ap>kaBHUX cy6jexaTa y CIoKeHIM pXKaBHIM 3ajefHULIaMa [Ipef-
CTaB/ba KJbY4HO, HAjCTIOKEHje M Hajfie/IMKaTHYje IUTabe OpraHu3auyje U QyHKIMOHUCAba TUX
3ajepHuIia. KoMIapaTyiBHO ITTeaHo, Y CBUjeTY je JOOPUX MICKYCTaBa MHOTO, jep mocToju 37 depe-
PaHNX ipKaBa, a 97 ca CIOXXeHM IpXKaBHUM ypeDemeM. Y3 To, y BUILIeHAI[OHATHUM 3ajeHUIIAMA
KakBa je 1 buX Taj cuctemM Moxe 060/bIIATH, @Iy U KOMIIIMKOBATH, MehyHaIMoHaMHe ofHOCE
U pjelaBarbe HAllMOHATHOT INTaba, 1iMe IPpobeM fobuja 3HaYajHy IOIUTHIKY AUMEH3H)Y.

[orpe6Ho je ucrahu fja ,,mpoxe HafyIeXXHOCTI oMoryhaBajy eHTUTeTIMA 1a CAMOCTA/THO
ypebyjy yHy Tpaliby ApyIITBEHN XUBOT Y CKOPO CBUM 00/IaCTUMA KOje CY Off HeIIOCPeHOT MHTe-
peca 3a rpahaHe u GpyHKUMOHMCabe fpyIITBA. ¥

Ycras buX omoryhyje nyH KamarureT fijenoBama IpXXaBHUX MHCTUTYIMjA U GyHKLMja
buX, 1a je meroBo Mujemarbe jeMHO ONPaBJAHO ¥ OKBUPY IyHEe CAIACHOCTU €HTUTETA U KOH-
CTUTYTUBHMX HAPOJa U Pea/lHNX 3aXTjeBa I yCIIOBa 3a IeroBo forpahuBame 1 ycaBpllaBame ¢
beM 60sbe 1 euKacHuje IpuMjeHe 1 GYHKIMOHNMCamba YCTaBHONIpaBHOr cucTeMa.” JIpxaBa

43 Cmo6opan Opnosuh, ,,JIBe fenennuje JlejToHcKOr ycTaBa — peTpocieKTuBa u nepcnekruse’, [IpasHa pujeu, 6p.
48/2015, 201.

44 Mcro, 169.

45 Cunnura Kapas, ,,JlejToOHCKI MUPOBHM cTIopasyM — 25. TofuHa mocnuje’, 360pHuk padosa ,,lejmorncku mupos-
HU cnopasym — 0sadecem nem 200una kacHuje, (bama Jlyka: AHYPC,2020), 195.

46 ®upa, Yemasro npaso bocre u Xepuezosute, 75.

47 Mune Imuauh, I[Todjena naonexnocmu usmehy buX u enmumema, (He)onpasdarocm npexoca u mozyhinocm
wuxosoz nomspama, (Vicrourno Capajeso, 2020), 86-116 u sip.

48 Bupym mupe: Muoppar Jouunh, Benuxu ycmaenu cucmemu, (beorpay 1984).

49 Mapkosuh, Bocanckoxepuerosauku dpenepannsam, 168.

50 ¥ cimydajy a ce la/be HacTaBe aHTUJIEjTOHCKE TEH/IEHI[Mj€ U Ca IPMMjeHaMa MeTOa IIPUTHUCAKA Ha OpTaHe M MHCTHU-
Tynuje Peny6nuxe Cprcke, HEOIIXO[HO je 1a OHa, C M/beM 3aITUTE CBOT TEPUTOPMjaTHOT MHTETPUTETA M 0UyBatba
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ce He Tpajiy YeCTUM MUjeratbeM yCTaBa, Beh HheroBoM IpuMjeHOM M aKTUBHUM PafioM MHCTUTY-
1yja.>! Pasym/puBO je Aa je Y HOCTKOH(IMKTHOj CUTYALMj) IIOCTOjaIo, M jOLI IIOCTOjM, HEOBO/BHO
TI0Bjeperba, UICKPEHOCTH U CIIPEMHOCTI Ha KY/ITYPHM IMjaJIor, TOTIePAaHIN]Y U IoMMperbe u3Medy
eTHIYKMX IPYIIa U BUXOBUX BoDa. Y TOM KOHTEKCTY, Moryhe je carsienaBary mojase 1 pacrpase, Koje
IPOK/IaMYjy HaCTaBaK Ipolieca AUCONyLyje, IyTeM IpeKpajarba I'PaHuIia, MUPHOT PasipyXuBamba
IP’KaBOTBOPHMX JMje/IoBa ¥ HAPOJIA M IIXOBYUX KOTEKTUBUTETA, CTBAPaIbe HOBUX JP)KaBOTBOP-
HUIX je/[YHII}A Ha Haue/Ma eTHUI[UTEeTa ¥ CIMYHO, IITO 360T MCKYCTaBa M3 IPOIITOCTY AUPEKTHO
acorypa Ha MOTYhHOCT HacTaHKa TPAarMYHMX CyKo6a Ha 0BUM IIpocTopyMa. To 3aXTjeBa MCKpeHe
pasroBope 1 Aujasnor u3Melhy eHTHTeTa ¥ MHCTUTYLMOHAIHOT OKBUpa biX o y3pouyma, KapakTepy
U IOC/bENMIIaMa ,, TPATMYHIX PaTHUX CyK06a‘, ja ce M3BPIIY peBU3Mja CYACKUX OfIYKA O PATHUM
3/I09MHMMA U IIPEVICIINTA ¥ 3ayCTaBU U3PULIathe Ipecya HapoauMa 1 jaBHIM BIacTIMA U KOMeK-
TUBUTETUMA; OHEMOTYh1 HeyCTaBHA PeTPOAKTUBHA IIPYMjeHa KpUBIYHOT 3aKOHO[ABCTBA; Ofifalle
CBU II03VBM Ha yKupame Pemrybmuke CpIicke 1 0CIopaBarbe BeHOT MIMeHa M ocTojarma. MebhyTum,
IIPUCYTHI CY 3aXTjeBY M CHare y CMUCITY ia ce oMOTyhu fja B/IacT Ajenyje caMo o IpUHLUITY BehuHe,
3aHeMapyjyhu MoryhHocT fuckpuMuHanuje, HeTonepaHiuje 1 Majopusaiuje Behune Haj Mawu-
HoM.> Y6ynyhe, Mopa ce ycriocTaBuTH paBHOTeXa 13Meby rpahaHcKor 1 HalMOHATHOL, OFHOCHO
noTpebe a ce 3alITUTe MHTEPECH CBYUX KOHCTUTYTUBHUX HApOJa, C jeiHe CTpaHe, U MoTpebe 3a
OJITOBOPHOM, JIjelOTBOPHOM U epMKacHOM Byahy, ¢ [pyre cTpaHe.

Takobye, cTanHo MmMperme HAJIEKHOCTH OpraHa u uHcTUTynuja buX, nctnayhn ga ce o
YIHY Pajiil 09yBamba CyBepeHNTeTa IpKaBe, y IPBOM ey, UMH je aHTU ] TOHCKOT, HeyCTaBHOT I
He3aKOHNTOT IIpey3JMaba HAJUIKHOCTY eHTHTeT4. OBe Ha[IeXXHOCTI MOPajy 01T y CKITafy ca
YCTaBHOM II0/IjelOM Ha[IEKHOCTY U OfHOCKMa u3Mely nacturynuja buX u enturera.”

HeomxonHo je ykasaTy Ha CBY IUTETHOCT TeH[IeHIIMje YMatbetha Ha/IeXKHOCTY eHTUTETA 1
Ha VIMIIEPAaTMBHOCT 3aXTjeBa Jia ce 00yCTaBy epo3uja eHTUTETCKMX HA/INIeKHOCTY Y He IIPUXBara
peBu3Mja [ejTOHCKMX Djellierba M YCIOCTaB/beHOT Mofiena clnoXeHe fipxase buX ca aBa jefHako-
npaBHa eHTHTeTA - Perrybmuke Cpricke u Gepepannje buX.”

HAIIMOHATHOT MHTEPeCa, IIPefiy3Me CBa MHCTUTYIIMOHAHA, IO TUYKA U IeMOKPATCKa CPEAiCTBA 1 MeTofie. (3aK/by Iy
y Be3J ca yCTaBHUM NOZI0XKajeM Peny6m/u<e CpIICKe M 3aLITUTOM IBeHUX MHTEpeca Ha HMBOY 3ajeIHNYKMX MHCTUTYLMja
buX (Cmyx6enn rnacuuk Penmy6nuke Cprcke® 6poj 90/2015).

51 Pajko Kysmaunosuh, Eceju o ycmasnocmu u opacasnocmu, (Bama Jlyka 2004), 381.

52 TlomuTudKy OHOCK M CHCTEMM BUIIEHAIIMOHATHMUX, OHOCHO BIIIEETHMIKNX IPKaBa, @ MCTO TAKO M Hayea n
ycTaHOBe (efiepanuaMa TaMo I7ije je OH Y OBaKBIM Ap)KaBaMa yBefleH, jeffHa je O HajCTOXeHUjUX TeMa Y CABPeMeHO]
MONUTHYKOj HayILu. JleK/mapaluja o Hapo#MMa, KapakTepy U Moc/befiuljaMa TParnaHor opys>kaHor cykoba y buXop
1992. o 1995. roguue.

53 HapopHa ckymurtuna Permry6nuke Cpricke foHujena je Pe3onyiujy o 3alITUTH yCTaBHOT TIOPETKA I MPOITIALIEbY
BOjHe HeyTpanHocTu Pemy6muke Cpicke, 18. okro6pa 2017. rogyHe, 1 TO y OGHOCY Ha IocTojehe BojHe caBese 1o
eBEHTYAJTHOT pacnucuBama pedepeniyMa Ha KojeM 01 ce JoHMje/a KOHAYHa OINyKa, a 0 ueMy he ce kooppuHanuja
obaBbaru ca Perry6mkom Cp6ujoM kao moTmucHuIoM JlejTOHCKOT MUPOBHOT criopasyMa. IIposobeme Jlejronckor
MUPOBHOT CIIOpasdyMa J061II0 jc CBOj MHCTUTYLIMOHATHY OKBUD GpopMupareM CaBjeTa 3a MMIIEMEHTALIN]Y OBOT CIIO-
pasyma. Bujehe unHe Benmuke cue n yrunajHe gpxase. OCuM BOjHUX aHTaXKOBama, Mel)yHapoaHa 3ajefHuIa NMa
YTHUIIaj Ty TeM BICOKOT IpeficTaBHuKa 3a BuX. Bucoknu npeacrasuuim y buX go capa cy 6unn: Kapn bunt us llseacke
(menem6ap 1995 - jyn 1997), Kapnoc Becrenpopn us Uranuje (jyn 1997 - jyn 1999), Bondranr Iletpuy us Aycrpuje
(aBrycr 1999 - maj 2002), 6purancku nopx [legn Empays (maj 2002 - janyap 2006), semadxu gunnomara Kpucrujan
sapr — Munusr (jaryap 2006 — jyn 2007), cnosauku aunnomara Mupocnas Jlajuax (jyn 2007 — mapr 2009), Te
ayctpujcku gumnoMara Banentun MHuxo of Mapra 2009. roguHe 10 faHac.

54 Bupm mmpe: Pajko Kysmanosuh, ,,Hapymasamwe Hapgmexsocty nsmely enturera n bocse n Xepuerosune® (ctp.
27-35); Cuesxana Casuh, ,,0 06mmky gpxassor ypehemwa buX“ (ctp. 70-84); Buromup Ilomosuh, ,,Hekn acrextu ame-
naryoHe jypucaukimje YeraBHor cyna buX y csjerny nopjene Hagnexxnocty usMely nncrurynuja buX u enturera
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Ymjecto ompenije/buBara 3a jefiaH Off MO3HATUX 06/MKa ip)kaBHOT ypehema Ycras yTBphyje
Ia ce bocna n Xepuerosuna cacroju 3 fipa enTuteTa: Penepannje bocue u Xepuerosuse u Pemy-
6rmxe CpIicke, KOji MIMajy CaMOCTATHOCT U CBe [ipXKaBHe (QYHKIIMje M Ha[/IXXHOCTY OCUM OBUX
Koje cy YcraBoM bocue 1 Xepiieropiae M3pu4uTo nNpeHeceHe Ha HeHe MHCTUTYINjE, Kao LITO ce
TO YMHY y CTIOXKeHVM Ap>kaBama (wiaH III Tauka 3a). Y pacropjenyt HaIe>KHOCTH 3aCTYIUbEH je
MOJIeN Koji1 BUIIIe 3HaYM KoMIpoMIc usMel)y Texxme 3a ouyBame Ljenoutoctu bocHe u Xepe-
TOBMHE V TIOTIIyHEe CAMOCTaTHOCT! €HTUTETA, 110 YeMy je bocHa u XeplierosyHa crio)keHa paBa
sui generis Koja ce Hamasu ¥ NOJ, celMUIHNM Mel)yHapogHUM IIpOTEeKTOpaToM.>

Ycras bocre u XepueroBuHe ypehyje opraHusanujy Bnactu caMo Ha HuBoy bocue u Xep-
IeroBMHe kao ujermHe (wian IV mo VII). [lakse, opraHusanja BIacTi y eHTUTETUMA Y Lije/INHIL,
KaKo Ha HUBOY eHTHUTETa, TAKO U Y JIOKA/IHVM jeAMHUIIaMa, Huje o6yxBaheHa YctaBoM BocHe u
Xepuerosure. To ce 6UTHO pasnuKyje Of OfHOCA U ¥ BehMHM caBpeMeHMX CTIOXKEHNX [IpXKaBa.

CraTyc eHTUTeTa — [P>KaBOTBOPHMX AMjenoBa buX, BUX0B MON0XA] U ,,... TOjaTHOCT 3ajefi-
HIYKOj IP>KaBY 3aCHMBA Ce Ha MOIITOBAY [IejTOHCKMX pjelllelba 1 09yBaiba HheHOT MOUTIIKOT,
HAIlVIOHAJTHOT, €THIYKOL, KYTYPHOT U CBAKOT IPYTOT 00/IMKA OIICTAHKA, MfIeHTeTeTa I CY0jeKTH-
Butera”*® HacympoT ToMe, eHTUTETI MMajy CBa MOTpeOHA YCTaBHA, IOIMTIYKA M AeMOKpaTCcKa
CpeficTBa M MeXaHM3Me 3allTHUTe CBOT YCTaBHOT MOTI0Kaja, jep CY OHU [iBYje paBHOIIPaBHE 1 jefi1H-
CTBEHE TEPUTOPHja/THO-ONUTIIKE jeVHUIIE HajBUILIET YCTAaBHOIPABHOT HMBOA y cacTaBy buX.

IIBomomun cacras IlapmaMenTapHe ckymutiHe buX, HaunH mweHor usbopa u paja, Kao u
I07I0Kaj IOMOBa, YKa3yje Ha TO Ja je pujed 0 OpraHy BIacTH CIOKEHe Ap>KaBe. IIpuxsarbuso je
TI0CTOjambe BOJJOMHOT CHCTeMa, ;IBOCTPYKO noBeharme 6poja uranoBa 06a mapnamMeHTapHa 0Ma,
ca Moryhum yBohemeM Hauesa 0 BIXOBOM HEIIOCPEIHOM U300pY, Kao ¥ 0O0/bIIabe HaulHa I
e(UKaCHOCTH OTyIMBaIbA.

YKynHOj CTpYKTYypy BlIacTH, Kao MO U3BPIUHE BHACTH, IIpecjenHuImTBO je opran Koju
¥IMa 3Ha4ajHy y/IOTy y paclofije/ MoMuTIIKe Mohu y ToMeHy KoOpAMHaIyje, ycarnauapama
MHTepeca eHTUTETA U 3ajefHIYKIX MHCTUTYIMja 1 IpecTaB/bamba 3eMbe. To mpoucTirde u3 Beh
HAITIAIIEHNX e/leMeHaTa jadara er3eKyTUBe Y OfHOCY Ha JIeTMCIATUBY. TM cMjepoM je KpeHyma
YCTaBHOCT y CKOPO CBMM 3eM/baMa Y TPaH3UIMjI, ITa C€é MOXKe TOBOPUTH O CBOjeBPCHOj YHUBED-
3a/M3anyjy efieMeHaTa Ipesu/ieHIMjani3Ma, Kao MojieNa Mofijerne BIacTH.

Y oxBupy HajnmexXxHocTH MHCTUTYLMja bocHe u XeplieropuHe YCTaBoM je yCIOCTaB/beH
noce6aH OpraH U3BPILHE BIACTH Ca Ha3MBOM - Bujehe MuHuCTapa, a He Blajia, ITO je yoOuYajeH
HasMB y 3eM/baMa Ilap/laMeHTapHe fieMoKpatuje. JJaTo je caMo HEKONMKO OCHOBHMX CUCTEMCKUX
pjeliersa 0 TIOI0Kajy 11 HaJIeXKHOCTIMA OBOT opraHa (WiaH V Tayka 4.), a/u T0 je KOMIIEH30BaHO
njenoButM 3akoHoM o Bujehy Munncrapa bocHe u Xepuerosuse, kojuM je 6poj MUHMCTapcTaBa
ca TpY IIOPAcTao Ha CafiallIbyX AeBeT, ca 6pojHuM momohHuM tujemima. MelyTim, Baky ommta

(cTp. 89-93); Tlerap Kyuuh, ,,Onsocn nsmelhy nucruryunja buX u enturera y fomeny jae ympase“ (ctp. 95-100);
Muoppar Cumosuh, ,,Hagnexxnoct Penry6nuke Cprcke u ®buX y kpusuunonpasHoj marepuju” (crp. 101-109) u ap.;
Oxpyznu cmo Axkademuje Hayka u ymjemuocmu Penybnuxe Cpncke, krouza I1I, (bamwa Jlyka — C. Capajeso), 2000.
55 Bupu mmpe: Ilpeonoz Amanomana na Yemae Bocne u Xepuezosune, Capajeso, 25. mapt 2006. roguse (Hesa-
BIICHe HOBMHE, Bama JIyka, 7. anpun 2006).

56 Kacamosuh, ,, bocna n Xeperosuua: [lecer rogusa HakoH JlejToHa, ,,Cratyc”, 70.
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HaroMeHa fia he ctBapHa Moh CaBjeta MUHMUCTapa 3aBICUTH Off OFHOCA MOIUTHYKIUX CHATa, IITO
je ¥ TeopMjcKM U IPAaKTIIHO Moryhe 1 Ipu fjaneko 607be U3BeNEHOj YCTABHO] perynaTusu.”

Y Tpopmo6u fpxxaBHe BIacTu YcTaBHU CyA bocHe i XepIieroiuHe 3aysyuMa oceGHo Mjecto
U YVHU CBOjeBPCHY “deTBPTY BiacT win Mebysnact”. CToju uMmeHNIa HEOCTOjamba (yCTaBHOT)
3akoHa o YcraBHOM cyny bocue u Xepreropune u Bujeha 3a samruTy HarMoHaTHUX MHTepeca,
Koje MMajy ycTaBHM cyfoBu eHTuteTd. Hajsehe ofcTymame off KacuuHe ycTaBHe KOHICII[Mje
eBPOIICKMX YCTABHUX CY/I0Ba IPeJICTaB/ba HA[IeXHOCT ,, YCTaBHOT cyfa bocHe n Xepierosuse fia
MMa aIleNalMoHy jyPUCAMKLN}Y TI0 IMTambMMa U3 YcTaBa Koja IIpoM3/Iase U3 mpecyfa 610 Kor
cyna y bocun u Xepreropunu’. Moxe ce camo per analogiam 3ax/byumuBati jia je pyjed o ogpef-
61 Koja je HACTasIa MO YTUI[ajeM aMEPUYKOT CY/ICKOT CICTEMa, a Y KOjoj Ce Y BPXOBHO] CY/ICKOj
VIHCTAHIM CTIYY Y HeKe HajBaXKHMje YCTaBHOCYACKe HAJTIEXKHOCTY Y HeKe HaJ/IeXXHOCTH TUILIYHE
3 HajBUILY PEXOBHI Cyp.>

IocTaBba ce muTame IpaBHe IPUPOJie aKaTa Bucokor mpefcTaBHIKA KA0 I IUXOB OFHOC
npema YcraBy buX. IbuxoBy creruddHOCT IpeficTaB/ba Ber0Ba OfTyKa 1a 3aKOH CTYIIA Ha CHATY
Kao 3aKkoH buX, Ha mpuBpeMeHoj OCHOBM, CBe JIOK Ta [lapaMeHTapHa CKyNIITHHA HE YCBOjU ¥
JICTOBjETHOM CafipXajy u GopMit, OfHOCHO He3 aMaHMaHa 1 AOfaTHUX ycmoBa.> YcraBuu cyp buX
je CTaHOBMINLTA Jia ,HYje HaJIeXaH Jia oLijeryje oBIacTy Bucokor mpepcraBHuka 3a buX, amu ga
je, ICTOBPeMeHO, 0Ba MHCTUTYLIMja CYNCTUTYNpara foMahe MHCTUTYIMje, Te a ce (0BM) 3aKOHM,
Ka0 TaKBY MOTY UCIIMTUBATH Ca MaTepyjaTHOIPABHOT acTeKTa, Tj. Ca aCTIeKTa IberoBe CafipKIHe,
OIHOCHO HheHe yckaheroctu ca YeraBom BuX.

Y ToM cmucry, nonasehu off Tora fja cy ofIyKe y IOITIEly IberoBe HaIeKHOCTH ,KOHAYHe
u obaBesyjyhe®, te ma he,, YcraBuu cyn mtututy oBaj YeTaB® a 1a y heroBOM CacTaBy jenyjy Tpu
CTpaHa JpXKaB/baHa; ia He IIOJ/IMje)Ke HIYMjoj KOHTPOIY ¥ OTpaHMYaBamby; a He pasiuKyje IpaBHa
¥ TIONUTUYKA INTakba; 1a MUTakba CBOT Pajia M OfMy4Bama ypehyje cBojiM IOCTOBHIKOM, a He Jia
je To ypeheHo YcTaBoM 1 3aKOHOM; IeTOBY aKTH 1 [ijeNloBalbe He IOMIMjeXy 3aXTjeBUMa yCTaB-
HOCTY M 3aKOHUTOCTY; 1A He IIOCTOj ¥ Ay TOMMMUTALINj U pa3/IMKOBarbe MOMUTIIKYX Off ITPaBHIX
aKara; /la uMa IIpuMjepa fja BUCOKY IPeCTaBHIK IepOrMpa IberoBe aKTe; YMHI UX HerocTojehnm
M HUIITaBHMM; Ia Ce 3Ha4YajHuje OITyKe He IPOBOJie MAKO CY ,,KoHa4He 1 06aBe3yjyhe . Mehytum,
HaJIeXHOCT YcTaBHOT cyAa buX je ... 1a Kpo3 3alUTUTY ycTaBa ¥ OCHOBHYIX IIPYMHIIUIIA IIPABHOT
TIOpeTKa CaipXKaHUX y BeMY JONPMHOCU TOMe, a He fia yTBpDyje Koje MHCTUTYIMje Ap>KaBY Tpebajy,
LITO je HAJJIEKHOCT YCTaBOTBOPHOT OJTHOCHO 3aKOHOZ[ABHOT OPTaHa, a IIOTOTOBO He Jia Oljjerbyje

57 OcHoBHa HajymexxHoCT Bujeha MuHuMCTapa je mpoBoleme monuTuKe, M3BpIIaBake OfTyKa CBUX MHCTUTYLMja BocHe
u XeplileroBiHe 1 MMIUIeMeHTalja npuoputeTHuX pedopmu. MehyTum, uspuna Bmact y bocuu u XepreroBunu
JMCIIO/baBa C€ KPO3 IeHY aCUMETPUYHOCT 1 IIOCTOjatbe BeMKOT 6poja B/Iafia 1 3a BIX Be3aHIX OPTaHa yIpase.

58 YcrasHo opnautheme fa Tpu 4raHa YcTaBHOT cyAa 6upa npepcjenHuk EBponckor cya 3a /byAcka pasa je Aupex-
TaH M3pa3 HapouuTe ynore MehyHapofiHe 3ajefHMIIe Y YNTaBOM ycTaBHOM cucTeMy Boche u Xeprerosune. ITo cBom
KapaKTepy OHO CBjeflouy 0 OTpaHIIerhy CyBepPeHOCT) OBe IPKaBHe 3ajefuuite. [lapraMenTapHa CKyMIITIHA 3aKOHOM
Tpeba fa mpomuiie fpyraduju u360p OHMUX TPoje CyAUja Koje 3a capa 6upa mpepcjesHuk EBporckor cyza sa ibyncka
npasa.

59 Opyka 0 JOHOILIeY 3aKOHA 0 M3MjeHaMa i oIyHaMa 3akoHa o BucokoM cyzckom i Tyxunadkom sujehy Bocre
u Xepuerosuse (,Cryx6enn rmacuuk buX 6poj 26/02).

60 Opyka Ycraor cyma buX y npegmery 6poj ¥-9/2000, ca n3[BojeHMM MUIbeRb)Ma CyANja, 00jaBbena y (,Cryxoe-
HOM rinacHuky buX® 6p. 1/01). Kao n ogmyxe; 6p. 16/2000, 25/2000 u gp., Bunten Ycrasror cyna buX 3a 2001., Capajeso,
2003.

61 Hcro, 28-30.
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KapakTep M y/IOTY TUX MHCTUTYIMja. ‘2, AKTHU BICOKOT IIPeICTaBHIKA MMajy 00M/bexja IpaBHUX
aKara, I1a HeMa pasjora jia Oy/y u3y3eTu off KOHTpOJIe. Y3MMUMO 3a IIpUMjep 3aKOH KOjU BICOKU
IpefcTaBHUK JoHOCK. KOHTpO/Ia y 0BOM CTy4ajy He MOXe [ja Cé OGHOCY Ha IIUTame Lije/NCXOf-
HOCTY 3aKOHa, Beh Ha muTame WberoBe yCTaBHOCTH... .

Ommyke BUCOKOT IIpeficTaBHMKa, Oynyhu fia HuCy foHeceHe Ha ocHOBY AHekca [V-YcraBa
buX Beh Anexca X, no Muiubemy YcraBHor cya buX He Mory 6MTH IpencIUTHBaHe, OTHOCHO
He MOA/IMjeXXy KOHTPOMNU YcTaBHOT cyfAa buX, kao HY Bplleme TUX HaATeXHOCTH, TAKO A je OH
JICTOBPEMEHO MHTEPBEHMCAO Y YCTABHY, IIPABHYU U OTUTUYKY CUCTEM, 3aMujeryjyhu meramue
U JIETUTUMHE OpTaHe ¥ MHCTUTYIH]je, OfHOCHO Ajenyjyhu xao Brmact. Ha 3axtjeB Casjeta Epore,
Benenujancka KoMucuja je KOHCTaTOBasa fa ¢y oBnauthema Bicokor npefcraBunka ,,pyHnamen-

“64 ,YcTaBuu

TaJIHO HEKOMIIATYOM/THA Ca [leMOKPAaTCKIM KapaKTepoM fipxaBe 1 cyBepeHuteTa buX
cyn (buX) Tpe6ano 61 ga ofmydyje 0 aKTMMa jefHOT BaHYCTAaBHOT Y/HIOL[A, YMje HaJ/IeXXHOCTY He
npoyctuyy 13 Ycrasa bocHe u Xepueropune. Hema Hu onpaBpiaBajyher pasiora, a To je ja BUCOKM
IIPeICTaBHUK fijeNyje ymMjecto foMahux nHCTHTYLHjA. .. .

YcraBoM buX Huje ycnocTasbeHa Tpeha moyra BIacTi — CYACKY OFHOCHO IIPaBOCYAHN
oprauu. Crora, ocHuBamwe Cyga u TyXunamTsa, Kojy Cy HaMETHY T OfTYKOM (3aKOHOM) BICOKOT
IpeCTaBHUKA, HEMa YCTaBHOIIPaBHY OCHOBY.

IIpBEHCTBEHO je Lb PeCTPYKTyMCakbe IIPaBOCYLHOT cicteMa Ha HuBoy buX (Cyg, Tyxu-
IaCTBO, BYCOKI CYACKM M TY>KITAUKM CaBjeT U fip.), alut He ¥ popMupame ,,ip>kaBHOI” BPXOBHOT
cyna, Te MoryhHoCT usbopa u paspjelierma CyAuja 1 TY>KIIALa y IpefcTaBHUIKUM OpraHuMa
€HTUTETA, OCHUBAIbE EHTUTETCKUX CY[ICKUX M TY>KU/TAYKMX CaBjeTa.

YcraB buX yTBpano je 0CHOBHE e/leMeHTe EKOHOMCKMX OJJHOCA M CHCTeMa M OCHOBE 32
YCIOCTaB/bakbe CTAOUTHOT, TUOepaTHOT i 6e30MjeHOT IIPUBPENHOT OKpYXKema y buX.

Crpanu rpahanu Koju cy ydecTBoBamu y pajy nojeguaux uncrurynuja (Yerapau cypg buX,
Bucoxu cyncku u tyxumnadku casjet buX, llentpanta 6anka, oprauu npasocyba, OMOyncman)
BehMHOM Cy ce HOBYKIIN, &N CY Y HOjeAMHIM BaKHMM MHCTUTYLMjaMa 1 fajbe ocTanu. Mako cy
nocrojae Moryhsoctu mpensubene YcraBom buX ga ce y mormysocty 13 goMahux MHCTUTYIMjA
TIOBYKY CTPaHM JIp>KaB/baHM, TO jOII HUje YIUIbEHO, YTTTABHOM U3 HOMUTUYKYX Pas3yiora 1 Hecna-
rama Bofehux MOMMTIYKIX CHara y Ap>KaBHU.

YrnaBHOM, CHCTEM KOHCOIMjaTHBHE UM KOHCEH3Ya HE IeMOKpaTje, y Hadeny, I04iBa Ha
IIMPOKMM KOANULMOHUM M3BPIIHMM OPTaHMMA BIACTY MOUTUYKMX €/INTA, TAPUTETHOM CacTa-
BY HajBOXHMjMX HOMUTUYKMUX MHCTUTYIMja, IPONIOPLIOHATHOM IIpeCTaB/balby, IPaBy BeTa, Te
IIMPOKO TIOCTaB/bEHOM KOHCEH3YCY. Y TOM CMUCTTY, ,,KaJia je APYLITBO AyOOKO Io/inje/beHo, KakaB
je cy4aj y buX, a mpupopa u cazpxaj moijeia CTBapajy OMacHOCT ie3MHTerpalyje ApyLTBa u

62 lsnBojero muurbeme cypuje C. Casuh, koja sakmyuyje: ,He ynasehn gakne y nurame fa mu je Cyn buX motpe-
6aH nm mak Huje u YeMy he beroBo ycrnocraBarme JONPYHUjETH, ITO je MUTakbe IPyTe IPUPOJie Ha Koje YCTaBHM CYJ,
Car/JIaCHO CBOjOj IPUPOJN U CBOjOj HA/IIEXHOCTH He MOKe I He Tpe6a OrOBOPHTH....CMaTPaM jIa yCTaBHOT OCHOBA 3a
JIOHOIIIeHbe OBOT 3aKOHA (Ca MaTepMjaTHOIPABHOT aCNeKTa) HeMa, Tj. ia Ycras BuX He mmosHaje, He mpesuba nocrojame
OBaKBe MHCTUTYIIU]e, Te 1A IPeMETHM 3aKOH HUje y CKiafy ca YcraBom buX.*

63 Topan Mapkosuh, y kibusu: YcmasHu nasupunm — Anopuje ycmasnoe cucmema buX, (Beorpag, 2021), 25.

64 Vcro, 26.

65 EBporicka KoMucuja 3a ieMoKpatujy Kpos mpaso (Benenujancka komMucuja), MuIibeme 0 yCTaBHOj CUTYALIUjH Y
buX un oBnamhemnMa BICOKOT IpeficTaBHNKA, BeHernuja, 2005.
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IpKaBe, ¥ 0BAKO MaibKaBa KOHCOLMjaTMBHA I€MOKpPaTHja MIPefCTaB/ba BEMMKY IIPEIHOCT, jep ce
TI0Kasyje Kao jeAMHM IOUTUIKY PEXUM ¥ KOMe APYLITBO MOKe OICTATH .

Ilupe rnegaHo, JeMOKpaTHja ce 06MYHO CXBaTa Kao BIafjaByHa BehiHe Hapofa wm y ume
Behnue Hapona. C 0631poM Ha TO, U3Y3€THO je 3HAYjHO A Ce BOAM pPayyHa O MAHUHIL, jep »... U
BehVHa 1 MamJHA 3aCTYIIajy CIIYHE IETUTVIMHE CTaBOBE, LIITO 3HAYY U CTIMYHE ONUTIYKE MHTe-
pece....““” Y HalllMM ycnOBYUMa, TIPONOPIMOHATTHA IPEeCTAaB/bEHOCT KOHCTUTY TUBHUX Hapojia 1
Ocranux 1 Ip>XaBOTBOPHYX [IMje/0Ba CTIOXKeHe ApXKaBe, IOfjpasyMiujeBa ia ce 06e301jeyt bixoBa
3aCTYIbEHOCT Y BpILIEHY BIACTI.

Jako cami 110 ce6y u360pu HICY JOBO/BHM 32 ITYHY IeMOKpPATH]jy U leMOKPATCKI OpefiaK,
cnobonHm 11 ep u3b0opy Cy HEOIXOAH YCIIOB U IIPETIOCTABKA IEMOKPATCKe ¥ [IPaBHE BIa/jaBIHE
¥ IMajy BUILECTPYKM 3Hayaj 3a cBe 00/mIKe HOMUTINYKOT ypebema 1 Bplewa BlacTut. 3aT0, Kao
IIITO je TO CBOjCTBEHO 3eM/baMa y TpaH3ULMju, y bocHy u XepIieroBiHY Cy HEOIIXOJHE TEME/bUTE
u360opHe pedopme, Kao 10 IpoIieca MOTUTHYKIX U JeMOKPATCKUX IIPOMjeHa y HelOBPIIEHOj ipyka-
BI U IIOIMj€/bEHOM [PYIUTBY, KOjOj Y BE/IMKO]j Mjep) HEOCTaje BULIM HUBO IONUTNIKE KYNTYpE,
pasBoja 1 QpyHKIMOHMCamba 1360pHe geMoxpatuje, To, mupe ITeIaHO, 3aXTHjeBa IYHY KOLU-
buKanujy u UMIIeMeHTanyjy HajehMKacHMjUX M300PHUX CTaHAApHa ¥ KpUTepUjyMa M HOBUX
M300PHIUX TEXHONOIMja ¥ 3aIUTHUTe M300PHYUX IIpaBa IO3HATUX Y CBUjETY fia OU Ce, M TeOPUjCKH
¥ IPAKTUIHO, Y bocHM 1 XepIieroBUHM yTeMe/bU/Ia M TeOpHja U IpaKca cCaBpeMeHNX U360pHNUX
CUCTEMa U bJX0BA IeMOKpATU3allnja.

OcHOBHO je fa je IpXaBa y CBaKoOj M3jaBy U [jeNlaTHOCTI HETIOCPEHO OTYMIbEHA [TPABY: 1
Cy CBM IP>KaBHM KTV IPaBHM, @ He ONIMTIYKY 1 UI€ONOKIL. IIpBEeHCTBEHO, IpaBHa ip>KaBa IOfi-
pasyMujeBa fia ce IeHa ,,... [[je/IOKYIIHA jelIaTHOCT, [IpYje CBEra YIpaBa, BPILIY CXOAHO YHAIPUjeR
IPOMVCAaHVM IIPaBIIMMa 3aKOHORaBHe Bracty %, To 3Hauy 1a ,,Be3aHOCT FPXKaBHIUX OpTaHa, Ipije
CBera yIpaBe U Cy[ICTBA, 33 3aKOHe ¥ IpyTe OIIIITe IpaBHe akTe ypehemy faje ocHOBe 3a 03HaKY:
TnpaBHa ipxasa’,* jep, IpaBHa IpXkaBa je caMo OHa KOja je MOTUMHbeHA IPABY.

Ilocapammy ,TakeTu“ M MHULIMjATUBE 32 YCTaBHE IPOMjeHe Cy M CYBMILE HETOTIIYHE U
HefloOpOHaMjepHe, a 4eCTO M YTOIUCTUYKE, jep He YBa)KaBajy CBY C/I0jeBUTOCT 6OCaHCKOXepIie-
roBayke MCTOpUje ¥ {PXXaBHOCTY U IpefBubajy HeoCcTBapyBY pXaBy M THMe PyLIe CaMe TeMelbe
IejTOHCKUX pjeliierba U peOPMCKYX Ipolieca, AeMOKPATU3aLMjy 1 MHTeTrpycabe ¥ eBPOIICKe
ToKOBe (ATpuyIcKy maket aMaHaMaHa Ha Ycras buX (2006); Bytmupcku pasroopu (2009); Vu-
IMjaTiBa eMauke KaHuenapke; Ibemauxo — eHrmecka uannujatusa (2011); satum Ilpecyna
EBporckor cyna 3a /pyfcka npasa y ,upenmety Cejanh 1 Ounun mpotus buX“ (2009); satum Ha
OCHOBY YCTaBa, Of/TyKa BUCOKOT IpeficTaBHuKa y buX, sakona IlapmramenTtapHe ckynmryHe buX,
onnyka YcraBHor cyna buX, ciopasyma v pyrux akara eHTuTeTa. .). Hu mpomjeHe ycraBa eHTuTeTa
HUCY BpIlleHe BO/bOM HOCWIALIA jaBHE BJIACTY ¥ YCTaBOM yTBpheHMX Ipefiaraya, Hero je JJOHO-
lIebe aMaH/IMaHa Ha YCTaB eHTUTETa YC/IMjeMI0 OUIIONAPHO — AMjETIOM Cy OKTPOVCAHM Off CTPaHe
BJMCOKOT IIPEICTAaBHMKA Ca MHOTO ITPOLIECHNX I PEBU3UOHMX HEJlOCTATaKa, IUjeNOM YCBOjEHM Off
Iap/raMeHaTa Kao yCTaBOTBOPHOT I 3aKOHOJABHOT OpraHa, ¥ y 3Ha4ajHOj Mjepy ofTyKamMa YCTaB-
Hor cyfia buX, ca HecxBaT/bMBYM 1 IIPaBHO HEyTeMe/bEeHIM 3aXTjeBUMa — IITO je, TaKobe, yTunano

66 Vcro, 202.

67 Vcro, 199.

68 A.Vrmmyap, ,,JIpxasa 6rarocrama, IMBITHO APYLITBO ¥ TpaBHa ApxaBa‘, [reduwime. 6poj 5-6/88, 64.

69 Ilasne Huxonuh, Ycmasno npaso, opyzo usmujervero usdawe, (beorpan: HY «Cnyx6enu muct CPJ», 1993),
281.
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Jia ce TIOCPeNHO MUjetba IjeNloKyIIHa KOHIeNIMja 1 Mofien Ap>kaBHor ypebewa buX. Crasimba ce
y IIpBU ITaH YMambUBathe ayTOHOMUje T1a U YKUAAbe eHTUTETa, OFHOCHO Perrybnuke Cpricke,
YHUTapU3aIyja fpXKase, [eHTPaIn3alyja BIacTi M CTBaparbe jeHOT APKaBOTBOPHOT HApofa.”

CMaTpamo J1a je OCHOBHO /ia ce M3BPIIN (HaKTIIKO YCIIOCTAB/bakbe BIACTI OPraHN30BaHe
Ha Haveny ieHe Iofijenie Ha 3aKOHOJIaBHY, M3BPIIHO-YIPaBHY 1 CYACKY.”"

CywTiHa 1 1y/b MOJiepHe IeMOKpATcKe ApkaBe MOTBphyje MUII/berbe KOje, Y OCHOBH, ,IIOf
BIaflaBuHOM mpasa (ruke of law) mnu npaBHOM Ap)aBoM MOZpasyMiujeBa MOpeaK y KojeM je
Ip>KaBHA BJIACT, 2 HAPOYNUTO M3BPIIHA B/IACT, OTPAHNYEHA IIPaBoM (YCTaBOM ¥ 3aKOHMMA) Ha
HA4MH KOj)f 3ajaMyyje HEeIPUKOCHOBEHOCT OCHOBHMX C/1060fia ¥ TIpaBa’ 2. Bact (Jerucnarusa,
€T3eKyTHBHA ¥ CYCTBO), JaK/Ie, MOpa O6MTH Be3aHa PAaBHMM IIOPETKOM, a JIjeTaTHOCT OpraHa
BJIACTY CTaBJ/beHa IOJ IIpaBHY KOHTPONy . Y ciy4ajy ,,pyHKIMoHucamwa” buX 1 0CHOBHUX M3a-
30Ba IbeHe KOHCTUTYLMOHAIN3ALMje, Pa3yM/bUBO j€ IOCTOjalbe TEH3Mje le3MHTerpalije ¥ TpajHe
TEpUTOpHUja/He MOfjele, IITO IIOf TyIy MHTEPECOBaba CTaB/ba aCIIeKTe HOPMATUBHOT U CTBAp-
HOT y QYHKUMOHMCAbY CBMX OpraHa M MHCTUTYLMja - [lapnamenra buX, lpencjennumra buX,
Casjera munucrapa buX, Ycrasror cypa buX, Illenrpanse 6anke, EHTrTeTa, KaHTOHA, TOKaTHe
yIpaBe 1 CaMOyTIPaBe.

MebyTum, y buX ocHOBHa 06M/beja YKYITHNUX HEMOKPATCKHX IPOIeCa Ce Haa3e ,,...¥
onpen6aMa YcTaBa 0 cacTaBy U HAYMHY OJTy4NBaba 3aKOHOJABHE U M3BPIIHE BIACTY U3 KOjUX
ce jacHo yTBphyje fma ce He pagu o BehnHCKoj (MajopuTapHOj, BECTMIHUCTEPCKO]) [EMOKPATHjH,
Beh 0 KoHcolMjanHoj (HeKy je HasyMBajy U KOHCEHCyanHa) feMokparuja. OHa je IpuMujereHa 1
y dbenepanuuM jenuuunama“’t, YKonuko ce mpouec ,Tuxe, (IpukpuseHe) ,pesusuje Ycrasa buX“
GaKTUYKIM ¥ IPYTUM TIPOMjeHAMA, UIIH ,,...320011/TaKerbeM IIPOIICaHe YCTaBHe IPOLefype, He
ycmopu, ako He ¥ TIOTIIYHO 3ayCTaBM, ONICTaHaK bocHe 1 XepIieroBuHe Kao Apxkase, 6uhe 036117b-
HO [JOBEfieH Y UTame” "

YcnocTas/bare BlafiaByHe IIPaBa je jeflaH Off OCHOBHMX IIPMHIINIIA CBAKe MOJIEPHE fipiKa-
Be.,,BlajaByiHa npasa nofipasyMujesa HajBIUIIY IIPaBHY CHATY YCTaBa, OMIITOCT 1 allCTPAKTHOCT
3aKOHa, IPaBHY NofipeheHOCT 3aKOHa YCTaBy, Kao M CBYX APYIUX OMIITHX ¥ [OjefiMHAYHIX IPaB-
HMX aKaTa yCTaBy U 3aKOHY, Cy[ICKY KOHTPOITY M3BPIIHE BIACTH, HE3ABUCHOCT CYJ0Ba M CY[ICKY
KOHTPOITY YCTaBHOCTY 3aKOHa7®,

buX ce sacHMBa Ha IPMHIMITY PABHOIPABHOCTY [IBajy €HTUTETA ¥ TPYjy KOHCTUTY TUBHIX
Hapopa. Y 0CHOBY, by Kao Ip)KaBy KapaKTepullle CBOjeBPCHA Tpujajia: IPBO, Y APXKaBHOIPAB-
HOM CMICITY OHa je CaBe3Ha Ap>KaBa, ;PYTO, CBe TOBOPH Y IPIIIOT KOH(eiepaTHOTr OFHOCA caBe3a

70 Ilodes off janyapa 1997 rofuHe ca maketom 3a 6p3u moderak, OXP je y buX foHno ycraBHe aMaHMaHe; 3aKOHCKe
U IIOI3aKOHCKe aKTe; 3BaHIYHA TYMayeba IIPOINCa; BPIINO IIPOMOIN)Y PeOPMCKIX aKTMBHOCTHU Ha OCHOBY KOjUX je
JIOHOCHO U MUjeHbao CTOTVHE IIPOIIMCA ¥ IPYTUX aKaTa Ha HuBoy buX u eHTuTeTa, CMjeH1BA0 JIETa/THO I IETUTUMHO
nsabpaHe Kafjpose.

71 Jlparan M. Mutposuh, Jpxasa u npaso y meopuju opxcase u npasa (Xpecmomamuja), (beorpag HIY «Cryx-
6enu muct CPJ», 1992). 122.

72 Kocra YaBowku, Pesonyyuonapru maxkujasenusam u opyzu eceju, (beorpan: Pag, 1989).

73 Hajpan Iamuh, Knace u nonumuxa, (beorpap: Pag,1979), 103.

74 Papgomup B. Jlykuh, ,,0komHoCTH, YCIOBY 1 MCXOAM KOHCTUTYIMOHanu3anuje bocHe u xeprierosuue, 360pHux
padosa ,Koncmumyyuonanuzauuja buX*, (Ilpasuu paxynrer Yuusepsurera y Vicrournom Capajesy, 2021), 24.

75 Bnapan IleTpos, ,,Pefepanusam fanac’, 360pHuK padosa; Ycmas u u3a3osu ycrmasHoz pazeoja y CromeHum
opacasama; (Bama Jlyka: IlpaBunu dakynrer Yausepsurera y Bama Jyuu, 2018), 146.

76 Bup., Jlykuh, ,,OkonHOCTH, YCIOBY M MCXOIAM KOHCTUTYLMOHaNu3anuje BuX*, 28.
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mpxaBa, u Tpehe, oHa GyHKIMOHMIIIE Ka0 CrIeUIYaH BOjHY, IMBIIHY U IOMUTHYKY MehyHa-
POZHM IIPOTEKTOPAT IIOf; 3aLITUTOM U BPXOBHUM HaJ30poM MelyHapopHe 3ajefHuIle, KOju joi
OMTHO yTIYe Ha KOHCTUTYMCAbe 1 OCTBapUBabe IO/IUTIYKe BIACTY Y CBAKO] OFf OBUX [IPXKaBHO-
IPaBHYX jefVHNIA U Pa3BOj MOTUTUYKIX OFHOCA.”

Ca craHoBuITa 067MKa ApXKaBHor ypebemwa buX morpe6Ho je ucrahu ga ce depneparmja
TI0jaBW/Ia Kao BP/IO TIOTOfiaH ¥ BUTAJIaH 06/MMK ipXkaBHOT ypehema.”® OHa ce mokasasna Kao BpIo
mo6po pjeliere, MOrofAHa $popMa Koja IIoBe3yje M PasTUIUTOCTH M CTMYHOCTH Y3 BUCOK CTETeH
jemuHcTBa. VcTo Tako, henepariuja ce mojasbyje 1 Ka0 HOBOHACTAIA Ap>KaBa Koja ce M3VDKe U3HAJ,
H0OPOBO/BHO YAPY)KEHMX P>KaBHUX KOMEKTVMBUTETA. UNaHNIa, KOje MMajy CKOpPO CBe eeMeHTe
IpXaBe, Koje TBope denepaiiujy - Moxxe 6uTH HajMatbe ABUje, viu Bulie.” ,Jlako nuMajy cBoje ycra-
Be, CBOje YCTaBOIIPaBHe I 3aKOHOJaBHE, I3BPIIHO-YIIPaBHe U CyfiCKe OpraHe, CBoj Kpyr GyHKIMja
Y HaJUIeXXHOCTH IUXOBUX OPraHa, MaKo Paclonaxy IpaBoM Ha (JIOIYHCKO) perymnucarme, HUCY 1
He Mory 6uty stricto sensu. Pasyor je jefHocTaBaH: OHe Cy caMO CacTaBHU AujenoBy denepanuje,
noxpeheHn 0BOj jemyHOj IpaBoj Ap>KaBu. 3a pasnuky of peneparnuje, koja je cydjexr Mmehynapog-
HOT IIPaBa, OHe Cy Cy6jeKT caMo MHTEPHOT, HAl[OHA/IHOT IIpaBa’.™’

Opn Bpcre denepariuje 3aBucu Koje he rnaBHe moyre Bractu 6uty yTBpheHe ycraBom, Kao
1 10 fa 7 he ¢yHKIMje — oBnamhera 6UTY HOTIIYHA WY peAyLMpaHa. AKO ce pafy 0 YBPCTOM,
KJTacCMYHOM TuIy defiepalyje, Tajia Cy y ycTaBy Ha[IeXXHOCTH pXKaBa-YIaHUIA, OTHOCHO defie-
paTHUX jeIMHNUIIA eHYMEPATUBHO HaBefieHe. A aKo je mabaBuju TuIl Qefiepaliyje, HaJIeXXHOCTH
¢enepaiyje HUCY eHyMepaTUBHO HaBefeHe.™!

To ce moce6HO ofHOCK Ha cyBepeHOCT. Pajiu ce o ToMe fja i Tpeba fa byrne cyBepeHa cro-
KeHa JIpXKaBa LN Ip>KaBe WIAHMIlE, YT ITaK Hapomy. OBU OHOCK ce MOTy ypehuBaTu yctaBoMm
croxeHe fipxaBe.®

MebyTum, He IOCTOjI jeAMHCTBEH CTAB O TOMe KO je TUTY/Iap cyBepeHurera y buX, ma cy
MULI/belba OfYje/beHa y CMUCITY [ia Cy TO: IPBO, KOHCTUTY TUBHU HAPOAM; APYTO, KOHCTUTY TUBHU

77 Muogpar Josuunh, Caspemeru gedepanuzam, Caspemerna aomunucmpayuja, (beorpag 1973); I1. Pucruh,
IIpobnem ooHoca usmehy dedepavuje u dedepannux jedunuya, (beorpan: Hayuna xwura, 1967); B. Cranosunh,
Dedepanusam/xongedepanuzam, (Turorpan: HUO Yuusepsurercka pujed, 1986); Bypa Ilonosuh, O ¢pedepanusmy,
(beorpap, 1933).

78 CBe 0BO M MITYCTpYje 2 je defiepanusaM jefiHa IeNMKaTHa pABHOTEXA, 00K Y CTaTHIM IIPOMjeHaMa MTH TIOj IIpH-
TUCI[MMA JIa Ce MUjerba, 06K KOji ofpasyMujeBa KOMIIPOMIC, [IUjasior, M Tpaskeme KOMMKO TOff je To Biuile Moryhe

pjemema oxo Kojux he ce moctuhu koHCceH3yc KaKko 61 oBaj 06K IPYK1O ITO 60/be OKBUPE 32 3ajeTHI KM XKIBOT.

79 Y IMOMMTUYKO]j TEOPU U ¥ TIPAKCH Y TIOC/be/iiba /IBa BUjeka defiepanisaM 3ay3uMa BaKHO MjecTo Kao MPUHINII

OpraHu30Bama PyIITBa ¥ ApKaBe. IbuMe cy ce 6aBumM Kako TeopeTHYapy M HOMUTUYAPU rpahaHCKor FpymITBa TAKO

U COLMjaMMCTI Pa3HMX IIpaBalla Koju Cy Ha 6ynyHOCT riefila/iu Kao Ha yjeimbaBabe Y0BjeyaHCTBA Ha ofpehennm

APYIITBEHNM NPUHIMINMA COLMjanu3Ma 1 Gefepanusma unn kondegepannama.

80 Muogpar Josuunh, JpicasHocm dedepannux jeduruua, (beorpaa: Hayuna keura, 1992), 68.

81 Bojucmas Cranosunh, @edepanusam/konpedepanuszam, (beorpan, 1986), 38: Cjenumene Amepuuke JIpxase,
KOje ce y31Majy Kao IIpBa 3eM/ba Y K0j0j je yCIIocTaB/beH efjepaIHi CUCTeM HOBOT THIIA, TPBa 3eMba Y KOy je YBe[leH

MofiepHI 001K CaBe3He JpKaBe, 61/ie Cy y I04eTKY BIX0Ba HACTAHKA I 10 KapaKTepy U 110 CafipKajy, a i 110 06/MUKY
U UMEHY Te 3ajefiHuIle — KoHdeneparuja

82 Bup. JoBuunh, Benuku ycmasnu cucmemu; Parko Mapkosuh, Yemasno npaso u nonumuuxe uncmumyyuje,
(Beorpap, 1995); Kysmanosuh, Yemasro npaso; Anexcaguap ®upa, Yemasro npaso bocte u Xepuezosure, mom

IV, (Hosu Cap, 2002); Huxonuh, Ycmasno npaso; Mapujana Ilajsanunh, Yemaeno npaso (ycmasne uncmumy-
yuje), (Hosu Cag, 2005); Cmusbko Cokorn, Bpanko Cmeppn, Yemasno npaso, (3arpe6, 1998); Kacum Tpuka, Yemagro

npaso, (Capajeso, 2000); Hypko ITo6puh, Yemasno npaso (Moctap, 2000); Apcen baunh, Yemasno npaso, (Cimut

1997); 3sonko Mumko, Ycmasro ypehere Bocre u Xepuyezosune, (3arpe6 2006); paran M. Crojanosuh, YemasHo

npaso I u II, (Huur, 2005. 1 2006); 1 ip.
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HapOAY 3ajefHo ca octanmuMa u rpahanuma; u Tpehe ga cy To caMo KOHCTUTYTHBHU HApORH U
rpabanu (kao gpxaB/baHu).

360r npucyctBa MehyHapogHOr akTOpa y yCTaBHO-IIPABHOM U IOMUTIYKOM CUCTEMY
buX, oHa ce 4eCTO OTBOPEHO HasNBa ,,IPOTEKTOPATOM , UM Ce — penaryBu3npajyhu oBaj uckas,
a IONMUTUYKY KOpeKTHUje — HasuBa ,,de facto protekturatum® wmn ,suspisdijarnim de-facto
protektoratum®,,,kBasu“ umm ,,cemu (mony)-nporexroparoM MehyHaponHe 3ajenuuue.®

Hapare,,,benepariuja npescra/ba HajIIOrORHMjI 0O/VK pKaBe dnje ce FPYIITBO OfINKYje
€KOHOMCKOM, KY/ITY PHOM, HAl[IOHATHOM U APYroM clIokeHowhy u pasmruntomhy. ® Qepepanuzam,
y CTBapy, II0Y¥Ba Ha ,,BOJbY 3a OUyBabeM ayTOHOMUjE ¥ PasnUIUTOCTH (efepanHux jeauHnna’,
IITO je Y IYXY eBPOIICKOT TeCa ,,jeAUHCTBO ¥ Pa3HOMUKOCTI .5

3. EBPOIICKE MHTETPALIUJE 1 JEJTOHCKO-
BPVICEJICKE IIOJIMTUKE

Esponcku myT bocHe 1 XeplierosyHe, y ornefy ycnoBa Koji joj ce OCTaB/bajy, yKasyje Ha
OTIACHOCT Off TyOUTKa CONCTBEHOT HAIIMOHATHOHT MJIGHTUTETA U Ay TOXTOHOCTY 3apaf jOll yBUjeK
JaneKe, ¥ HaJlacBe Heu3BjecHe eBpoIIcke 6yayhHocTi. MehyTum, inmb He cMuje 6UTH UCKIBYYUBO
¢dopmaHo waHCTBO Y EBpoIckoj yHuju, Beh HeONXoaHO ycBajarbe eBPOIICKUX HOPMY 1 TEKOBU-
He Koje 0¥ 3Ha4ajHO YHAIpUjeayie >KMBOTHYL ¥ CBaKY APYTU CTAHAAPH, Y3 MAKCUMATHO OUyBaibe
COIICTBEHMX HAI[VIOHATTHVX MHTEpeca ¥ BPUjefHOCTIL. Y TOM KOHTEKCTY, HOCeOHO HacTaHKa HOBOT
cBjerckor noperka (BPVIKC) HeonxonHo je uMaTy y BUAy HOBe MaIle ITyTa MehyHapofHe 1 peru-
OHasnHe capapmbe. CTora, IpBM yCIOB KOHCTUTYLMOHanusamyje buX xao gpxase, Ha OCHOBaMa
U3BOPHMX I€jTOHCKMX jellierba M pe/leBaHTHIUX Pe30NyLija U IPYTUX aKaTa YjeautbeHX Halyja,
jecTe TO Jia je OHa, I HOPMATMBHO U CTBAPHO, CyBEPEHa, CAMOCTA/IHA VI HE3aBMCHA [IpXKaBa.

buX xapaxrepuine cBojeBpcHa Tpujajia: IpBO, y APXKaBHOIIPABHOM CMICITY OHa je CaBes-
Ha JIpXaBa; Ipyro, CBe FOBOPY Y IIPIIOT KOH(eepaIHOr OffHOCA caBe3a pxaBsa,® u Tpehe, oHa
GbyHKIMOHMIIE Kao crienu(IdaH BOjHY, IVBUIHU U IOTUTUYKY MelyHapORLHMU IPOTEKTOPAT 07
3aIITHTOM ¥ BPXOBHUM HaJi30poM MehyHapopiHe 3ajeffHuIle. Y KOHTEKCTY YCIIOCTaB/bamba bpuko
Jluctpukra buX, ymuiano je Ha IpoMjeHy OIUTUYKO-TepUTOpMjaiHe opranusanuje buX, jep je
HbJIMe Ka0 HOBOM je[IMHUIIOM CTBOPEH jolll jefiaH Bpuiyial QGyHKuuje apxxaBHe B1acTu.’” bpuko
muctpuxt buX je yBemieH y CTPYKTYpY AipxKaBe apOUTPaKHOM OJIYKOM, KOjOM je YCIIOCTaB/beH Kao
HoceOHa IOIUTIYKO-TePUTOPIja/IHA jeAMHNIIA KOja He Y/Ias) y cacTaB eHTUTETA, Hero je Helo-
cpenHo moppel)eHa mpaBHOM mopeTKy buX, a 1 cama ycrocrasiba CBoj IIpaBHY IOpPeEiaK.

83 Bup., Enun Illapuesnh, ,,[lejroncknu ycras; kKapakTepuctuke u npobiem”, Cmamyc 6p. 13, 2008, 147.

84 Ileposuh, ,,OcTBapuBame byACKHUX npaBay Peny6nuiu Cprckoj mpema Mehynapoguum cranfapauma‘, 149.

85 Qepepanusam je jefiHa fe/IMKaTHA PABHOTEXA, 00K y CTa/THUM IIPOMjeHaMa MIN IO} IPUTUCLIMMA I Ce MUjetba,
00/IMK KOj¥ TOpasyMujeBa KOMIIPOMIIC, AMjJIOT, M TPAXKekbe KOMUKO I'of je To Buile Moryhe pjemerma oko kojux he
ce moctuhu KOHCeH3yC Kako 611 0Baj 06/MK MPYXuo 1ITo 60/be OKBUPE 32 3ajeHNIKI KUBOT.

86 Ilpucycrso OXP-a HecmojuBso je ca unanctsom buX y EY, Te ,M0paMo TeXNUTH HerOBOM TOCTYITHOM Traliemy.” J.
Sattler, OHR treba gasiti, HBZ Vijesti, 17.2.2021.

87 M. ITonosuh, 202, Ayrop, Takobe ncTmde i T0 Aa ,...II0 CBEMY, BUCOKH NIPECTABHUK CE OTPEIINO O CTBAPHY Hajl-
JIEXXHOCT , @ TAKBO OTpellerbe Cliafia y HajTexxe NoBpefe mpasa. TakBa 01 [jelaTHOCT y yHyTpallbeM IpaBy Oura
OKBaM(UKOBaHA Ka0 y3ypIaTopcka.”
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Crame y LjenyHu, Kao 1 aKTVBHa yiora ,MehyHaponHe 3ajenunue” y buX, ogpaxkasajy ce,
usMel)y ocTasor, 1 Ha IIpaBHY NIOPENAK OBe CTIOKEHe Ap)KaBHe 3ajefHuie.®

OunrnenHo je fa cy, BUIIe IeK/IapaTUBHO,  Makbe CTBAPHO I OfT0BOPHO, buX, Pery6mixa
Cprcka n @epepanyja buX v HUX0OBU OpraHy M UHCTUTYLM]j€, HEFOBO/BHO AKTUBHO U KOOPM-
HUPAHO aHT'KOBAHM Ha CIIPOBODEbY ,,MI3BOPHMX JIEjTOHCKYIX pjellierba”, IporpaMa NHTerparyje
¥ peopMU HEONXOHYX fja OU Ce YCIOCTABUO MHCTUTYLMOHATHY OKBUP, QYHKIMOHAIHOCT U
eMKACHOCT Ha CBYM HMBOMMA B/IACTH.

Perny6nyka CpIicka Kao jeiMHCTBEH U Hefije/b}B YCTAaBHOIIPAaBHY EHTUTET He MOXKe IPUXBa-
TUTH MOJIEl CBOjEeBPCHE MHTEPHALMOHAIM3AIIMje YCTABOTBOPHE BIACTY I USTPajitbe IPKaBe U
CTBaparba MHCTUTYLMOHATTHOT OKBMPA, yCTABHOT ¥ IPABHOT CUCTEMA M ITOPETKA KapaKTePUCTIY-
HOT 3 IIOfjje/beHa APYIITBA, Te Ja/by IPEHOC ¥ IIpey3uMatbe oB/alihemna, 1 Mopa TPOKUTH fia ce
Bpate IpeHeceHa, U3HyheHa 1 HeycTaBHO pepacnopeleHa, M0ce6GHO 3aTO ITO HeKa Off BUX HIUCY
nana odexuBaHe edexre.®

I[IpBeHCTBEHO, IOTPEOHO je pjelaBarbe HAjKPYIHUUX INTaba ¥ KBYIHUM pedOopMCKIM
007acTyMa Ko IITO CY: OIIOpaBaK IPUBpeJie ¥ HOBY IIPUBPEHN pacT; pedopMa jaBHOT CeKTOpa;
jaBHe (MHaAHCHje, OIOpe3uBambe 1 (IUCKaTHA OFPKMBOCT; IOCIOBHA KIMMa M KOHKYPEHTHOCT;
3aIolbaBakbe U TPXKUIITE pajia; COLMjaTHa 3aIUTITa Vi IIeH3je; Gopadka 1 MHBAMICKA IPUMatba;
TIOTIOXKa]j M/IAJIVX, KeHa ¥ OCTA/IMX MIOCEOHO YIPOXKEHNX KaTeropyja CTAaHOBHMINTBA; BIIaflaBUHA
npaBa 1 fo6po yIpas/mbambe; peopMa jaBHe yrpase. ObaBesa je cBux HuBoa Bracty buX u enrn-
TeTa JIa, [UPEKTHO WM MHAUPEKTHO, IPOBofie pedopMCKe Iy/beBe 1 KOOPAVHALN}Y IIPoLeca, y
OKBMPY CBOjUX YCTaBHUX M 3aKOHCKIX HaJJIEXXHOCTH.

Cropasym o crabunmsanuju u npuapyxusamwy (2008,2013), HujerHoM ofpendom, Koja
ce OfHOCH Ha ycknabuBame IpaBa, He 3axTujeBa 1 He ob6aBesyje buX fa Bpum mpomjeHe cBora
Ycrasa. Crora ce MOry of6aluTy CBM 3aXTjeBU 3a M3MjeHy YcraBa buX y Besu ca mMmneMeHTa-
11MjOM 0BOT Cropasyma.”

Yuemhe melyHaponHe sajeguuiie mpommpeHo je u “0jadaHo” MIMEHOBAbEM CIICLIUjaTHOT
npencraBHuKa EBporncke yHuje y buX, koju nMa 0cHOBHM 3ajiaTak A, y QYHKUMjU DapTHEpa
moMahux opraHa BIacTH, IOMOTHE OCTBApYBAIby YC/IOBA 3a IIOAHOIIEbe KaHANUATYPE 33 HEeHO
wiaHCTBO Y EBporickoj yauju. IIporec meHor mpubmoKaBama eBpOICKMM MHTeTpaljyjaMa 0TBOPUO

88 Cmeppen, YcmasHo ypeherve esponcke Xpsamcke, 212, ,BupbuBo je a je mpaBHY IpUPOAYTOT 06/MKa APKABHOT
ypebema roroso Hemoryhe ofpenutu npuMjeHoM seh objammennx KpuTepuja pasnukopamwa defepannuje u Konde-
Jepanuje, anu ¥ yIOPEJUTH C KOjUM OIMCAHUM JPYTUM 0OMNKOM YAPYKUBamba fApxasa. [Ipernes Munbema Koju
nHaje 3BoHKO Mu/bKo 06yxBaha pacrioH of OHUX Kojut 0BOM YCTaBy OffpIdy yCTaBHE 3HAaYajKe I HA3MBajy I'a ,yCTABHOM
UTY3UjoM", o OHUX Koju Ta ofipeDyjy HoBMM IOjMOM ,,acuMeTpuyHe KoHbenepanuje®, ,cerMeHTUpPaHe fp>KaBe uam
IaK ,yHUje CAaMOCTaTHUX IONMTUYKUX EHTUTETA Ca 3ajeIHNYKOM CpeuimboM Bramhy. Jlakako, 13/1a3 ce Haasu o
npubjerraBamy ogpebhemy kao ,denepanuje sui generis“.

89 M. Kacamosuh, ,,bocna u Xepuerosuna 1992-1995. rpabancku pat, n3Bamcka arpecuja unu 06oje?, 45.

90 Yc/0BY 3a IPMjeM Y YIaHCTBO CY ieTa/bHMje, a/ly jOLI He CACBUM IIPelu3Ho, paspabhen u y sak/bydrmma EBponckor
casjeta 3 1993. ropyue u mo3Hatu cy kao Konenxamxu xputepujymu. OHI ce OFHOCE HA TIOMUTUYKO. EKOHOMCKO,
IPABHO 11 A MMHUCTPATUBHO punarohaBame fpxxase kavanara EBpornckoj ynuju. Hamomumemo. 0cHOBHa oipefioa
Koja roBOpM 0 mpomypery EBporncke yHuje Hamasu cc y unany 49. cras 1. Yroopa o EBpornckoj ynuju xoju yrphyje
OCHOBHE NIPVMHIIIIE I YCTIOBE TIOJ] KojiiMa HeKa ipKaBa Moxke ocTary 4iaH Esporcke ynuje. Hanme, mpema oBoj
onpenbu ,CcBaKa eBpOICKa Jip)KaBa Koja MOIITYje Hauena yTBpheHa y umany 6, cTaB 1. MOXe 3aTPaKUTH YWIAHCTBO ¥
Yuuju. Ona 3axtjes nogHocu CaBjeTy Koju, HAKOH LITO ce KOHCYTYje ca KoMucujom 1 HakoH mito fo6uje mpucTa-
Hak EBpornckor mapnamenTa, jeJHOT/TACHO JOHOCH OFTYKY. EBpOIICKN map/aMeHT ycBaja CBOjy OfNYKY allCOMyTHOM
BelimHOM YmaHOBa Kojit ra umHe». BpujeyHOCTH Koje p)kaBa KaHAMAAT MOpa 1a MCIIYHM Cy: CT060/IA. IeMOKpaTHja,
THIONITOBAbE /bY/ICKUX IIPaBa ¥ OCMOBHUX C7I000/]a 1 BIIaflaBJHa [IPaBa.
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je ¥ mUTame Aajbe yIore BUCOKOT NpefiCTaBHMKA U IIpeficTaBHMKA EBpoIcke yHMje. TO yo3-
61/byje IpoBOherbe “M3masHe cTpareruje” yKYIMHOT aHTa)XoBakba IpecTaBHMKa MehyHaponHe
3ajegHuLe y buX.

EHTHUTETH MOTY []a CK/IaIlajy CIIOpasyMe ca Ip>KaBHUM U MelyHapoJHIM opraHu3alujaMa,
y3 CarZIacHOCT IapanaMeHaTa, C TUM Jla ce 3aKOHOM MoXKe IIpeiBUfjeTy ofpelenu tumosu cro-
pasyma 3a Koje Huje moTpe6Ha TakBa carnacHoct. Permy6muka CpIicka je IpaBo Aa Ha OCHOBY YJL.
I11, Tauka 2.(a) caMOCTamIHO YCIIOCTaB/ba CIIEL{MjaHe [Tapaie/iHe OFHOCE Ca CYCjeTHNM Ap)KaBaMma,
nowrtyjyhu cyBepeHoct u Tepuropujanau uHterputet buX, ocrapuia ca Peny6mkom Cpoujom.

I[Ipema YcraBy buX, koju je nuo MelyyHapomHOr MMpPOBHOT YTOBOPa, MjecTo I Y/IOTa 3ajefi-
HUYKMX MHCTUTyLVja buX 1 cTerneH mIUX0OBe CAMOCTANHOCTY je y FUPEKTHO] 3aBUCHOCT U Off BOJbe,
akara i ocTynaka oppehennx oprana u tujena Mehynapopse 3ajennune. Crora, CTaTyc, 10jaHOCT
3ajeTHIYKO] Ap>KaBI U TOIITOBAbY M3BOPHIX I€jTOHCKIX pjelllerba Off CTpaHe Ap>KaBOTBOPHUX
nujenoBa buX Mopa ce ocTBapuBaTH Y KOHTEKCTY HBUXOBOT [P>KaBOTBOPHOT, HOMUTUYKOL, HAIL[VIO-
HAJTHOT, eTHIYKOT, KY/ITYPHOT I CBAKOT APYror 00/IMKa ONCTaHKa, MAEHTUTETA U Cy6jeKTuBuTeTa.”!

[Ipema Anekcy X JlejTOHCKOr MMPOBHOT CIIOpa3yMa ,,CTpaHe IOTIMCHULE CIIOpasyMjere
Cy ce 0 IMEHOBamby BUCOKOT NPENCTaBHIKA, Y CKIaJly ca peleBaHTHIUM pesonyunjama CasjeTa
6e36jenHocTy Yijenumenyx Hanyja. Ilpema wiany V oBor AHekca BUCOKM IIpefcTaBHUK he 6uTn
KOHAYHY ayTOPUTET y TyMadery 0Bor AHekca, ofHOCHO CriopasyMa o cripoBobery LVMBITHUX
acreKkaTa MUPOBHOT CIIOPA3yMa, a/lyt He U [ja Ipey3Me Ha cebe 4110 HafTeXXHOCTI MHCTUTYIMja buX,
OIHOCHO fia 6yze ,KoHauHa BiacT 1 Moh y buX,,,...Boxeha areHTypa MyupoBHOT mporieca’, 0BHOCHO
omtydyjyha mncrurynuja y cnposohemy crpareruje mehynaponne sajepuune y buX. Hacynprom
TOMe, BICOKI TIpefICTaBHUK NIPefiCTaB/ba MHCTUTYIIN)Y »,...KOja yIeCTBYje MM Ce JUPEKTHO MIje-
IIIa  BplIIele YCTaBOTBOPHE, 3aKOHOJJABHE, U3BPIIHE U CYACKe BIACTH

Bucoku npeficTaBHUK je MMjeao yCTaBe eHTUTETA M TocpefHo YcraB buX, foHOCHO 3aKoHe,
YCTaHOB/bABAO MHCTHUTYIIMje U CMjerbIBa0 u3abpaHe it UMeHOBaHe QyKIMOHEPe Y CBUM 06/1acT-
Ma BJIaCTH, JaK/Ie JUPEKTHO Ce Mjelllao y yCTaBOIIPaBHY, 3aKOHO[IABHY, M3BPIIHY 1 CYACKY BIacT
IITO He MOXKe YUVMHUTI HUjefHa MehyHaponHa opraHusanyja, la ce HoCTaB/ba IIUTabe MOXKe /I
ce roBoputit 0 buX Kao cyBepeHOj 1 He3aBUCHO] Ap>KaBL.*”

4. 3AKJbYYHU CTABOBU

buX je HemoBpIIIeHa Ap>KaBa ¥ IIOAMje/beHO APYIITBO. 360T TOTa je, IPBEHCTBEHO, HEOIIXOfI-
Ho noctuhy onTUManHy Mjepy u3Meby OHOra IITO IpefiCcTaB/bajy MOCEOHN IHTEPEeCH eHTUTETa,
CBAaKOT KOHCTUTYTMBHOT HapOJa 1 IbMXOBY 33jeJHIYKN MHTepecK y buX.

91 Kacanosuh, ,,bocna u Xeprerosuna: [lecer rogusa HakoH Jlejrona’, 70.

92 ,Hukapa Casjer 6es6jegHocty HuTu [enepanna ckymmryisa YH HUCY OBIACTHIN HUTH CY MOITIN OB/IACTUTH
OXP pa y buX namehy ycrase u 3akoHe, jep 6u ce Tume YH Mujeiase y ocmose Kojit 1o CBOjoj CYIITHHY CTIAAA)y ¥
yHyTpauimy HapnexHoct buX“ (Munan bnarojesuh, Konymua ,iHcTUTYT 32 M3yyaBame oxaepusma’, Imac Cpmcke,
op 21.3.2021). Bupu: Kocra Yasomxu, Ceemozyhiu sucoku npedcmasnux, (bama Jlyka, AHYPC, 2005), 308. AyTop
TIOpeJT OCTAJIOT KaXe: ,,Mjepe Koje mpumjermyje BUCOKN pefAcTaBHUK Y buX cy Mjepe Koje Cy y MOIEPHUM CBjeTCKINM
Ap)XaBaMa KOPMIITEHe IIpyje TP CTOTYMHE FOfMHA.
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HencnymaBame [1¢jTOHCKUX pjellierba i GpMCeNCKUX MOMUTHUKA, Kao 1 YTOBOPHUX MehyHa-
ponHux o6aBesa, mpema Haveny MelyHapOHOT IIpaBa: ,[IPOBONIUTH, & He MjeraTil Hen36jexxHO
BOJM Ka IeHOj MehyHapoHOj M30manuju 1 cnabbemny, a eBeHTYAIHO U TyOUTKY IbeHor MehyHa-
POJHOIIPAaBHOT Cy6jeKTUBUTETA.

JlejTOHCKM MUPOBHY CIIOPA3yM je TpajHY IPaBHY U IOZIUTIYKY aKT ¥ MOpa OUTY OCHOBA
KOHCTUTYLMOHanusanuje bocue u Xeprieropune, jep myMe je yCIOCTaB/beH YCTABHOIPABHU 1
nomutiaky okBup buX. Crora je HeOIMXO{HO IPEKMHY T CBE pafitbe M IIOKYIIaje HheroBe peBusije,
€ 0031pPOM Ha TO JIa OH Hje IPUBPEMEHOT KapaKTepa I Jja Huje CL[PIIMO CBOje KaIlaluTeTe, jep je
IbeT0BO PACIIaKMBame IMPEKTaH aTaK Ha MHTETPUTET U Ja/be MocTojare buX.

Ioctnejroncka mpakca motsphyje fa buX He MOXe 6MTH YHUTapHA HY LIHTPa/IM30BaHa
IpKaBa HUTY MOXKe OIICTATH ca JOMMHAIjOM 011710 Kojer KOHCTUTYTUBHOT Hapopia. HeomxoHo je
OUyBaTV MUP ¥ CTAOUTHOCT Y3 NOIITOBAkbe TeMe/bHIX IPUHIMIIA [[ejTOHCKOT MIPOBHOT CIIOpas3-
yMa 1 OTBapambe eBpOIICKe ITepcIieKTyBe 3a buX 11 cBe IeHe Hapojie, 3a IITO Hajsehy ofroBopHOCT
cHoce joMahy OpraHy ¥ MHCTUTYLMje KOjJ MOPajy TPaXXUTH pjellierba MUPHUM Iy TeM, pasroBo-
POM ¥ JOTOBOPOM Ca MaKCMMa/THIM YBaXKaBameM CBYX JoMahyx akTepa I y3 TapTHEPCKM OTHOC
u omoh mehyHapopHe 3ajenHuite.

O pasmrunTyiM TyMademyMa paBHe npupoze boche u XepiierosuHe, 00/mKa BbeHOT ApyKaB-
HOT ypebema 1 Ap>kaBHe BIaflaBUHe, 00jeKTMBHO je HEeONXOHO IOCTUAM CarmacHoCT y CMUCTY
yTBphuBama KoHauHOr Mofiena Apxase bocHe 1 Xepuerosure. V3nas je Moryh y oppebemy xao
“tenepannje sui generis.”

EBenTyanHe ycTaBHe IpoMjeHe HOTpeOHO je caryefaBaTy Kao IIOCTeIleH I HOPMaJIaH IPoLiec
y Ha/beM KOHCTUTYUCAbY 1 QYHKIMOHNCAIY AP>KaBe, 3 YCIOB IPETXOHO YTBPhEHNX IM/beBa,
cajipxaja 1 06¥Ma eBeHTyaTHMX IIPOMjeHa ITocTojehux pjemesa, 06esbjeherba myHor KOHCEH3yCa
IeHMX [IBAjy EHTUTETA ¥ TPMjy PABHOIIPaBHMX KOHCTUTYTUBHIX HAPOJia U yBaXKaBaibe YCTaBOM
yTBpheHOT IOCTyIKa YCTaBHUX IPOMjeHa.

IIpoMjeHama ycTaBa — Ap>KaBHOT M EHTUTETCKUX — MOpa ce 00e36jeuT mpojeKToBa-
TI CAaMOOJIP>KMB €KOHOMCKI ¥ COLIMja/lHN Pa3Boj, y3 MehyHaponHy momoh, mrto nogpasymujesa
aKTUBHY Pa3BOjHY IOMUTUKY, THBECTHPaIbe ¥ OTBapambe HOBUX PaHUX MjeCTa, PABHOMjepHUjI
PperuoHaIHy pasBoj ¥ 60/bY KVMBOT CTAHOBHMIIITBA.

OcrBapuBame, oib6paHa I 3aIITHUTa YCTABOM YCIOCTaB/beHUX MHCTUTYIIMOHATHIX OHOCA,
ycraBHor cTatyca buX u meHMX eHTuTeTa, HIBO HIX0BE CAMOCTaTHOCTH, IPKAaBHOCTY U CyBe-
peHnTeTa IOfpasyMiujeBa KOHTMHYMPAHO aHA/IM3Mpabe ejTOHCKIX pjelliena, ToceOHO edexaTa
IIPEHECEHNX HAMIIEXHOCTY U OfyIMpame IMOKyNIajuMa OTAKOT MUjerbarha TUX OJHOCA IIPOTUB-
HO yCTaBOM yTBpheHOM IIOCTYIIKY. 3aT0, Haue/la IIpaBHe pXKaBe, IPUHIUIIN BlIalaBIHe [IPaBa,
KOHTPO/IA ¥ 3alITUTa YCTABHOCTY U 3aKOHUTOCTY, IPaBfia X IIpaBHa Ky/NTYpa, Hy)KHO MOPajy, HOp-
MaTMBHO U CTBAPHO, IIOCTATH TeMe/b YCTABHOT, IOMIUTIYKOT ¥ IPABHOT CHCTEMA 1 IEMOKPATCKOT
pasBoja pKaBe U HEHOT IPYLITBA.

Ox 1ejTOHCKO-OPUCENCKIX TTONIUTHKA OUeKyje Ce TeMe/bHM M3BOP M MO0 32 KOHI[EIIT
KOHCTUTYIMOHaMM3anuje buX u oMory4yapame IIyTa eBpOIICKYX MHTETPALNja, yIPKOC YMHEHUIN
na je EY BupHO 3aMopeHa BIacTUTUM IIOMUTUYKIM, EKOHOMCKIM U 6€30jeHOCHUM MpobneMiuma.

3a ocTBapuBame YctaBoM yTBpheHe mopjene HagnexxHocTH 1 ofHoca usMelyy buX u enTu-
TeTa Off Be/MKOT 3aHavaja cy opnaihera YcraHor cyfa buX. Iberosa usnonomuja n GyHkumje,
Kao KOMIIPOMMC 1 MjelllaBJHa eJleMeHaTa CUCTeMa CyJiCKe KOHTPOJIe YCTaBHOCTY aHITIOCAKCOH-
CKIIX 3eMajba I eBPOICKIX CHCTeMa YCTaBHOCYICKe 3alITHTe Iy TeM II0CeOHNX YCTaBHMX CY0BA,
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pasior cy 3a yTprI/IBaH)e NpEeuN3HOCTU U jacnohe HBEroBUX HAJIC)KHOCTU U YcraBowm, YCTaBHUM

3aKOHOM, JM/IM 3aKOHOM YTBP)EHOT OCTYIKa IpecTaHKa MaHaTa CTPAHNUX CYAuja.

IocToju HeKpUTIYKA XUITePIPONYKIMja Ipomvca ¥ MHCTUTYIMja buX, ca o6pasnoxemeM

J1a Of TOT 3aBMCY ePUKACHOCT I YCIjeMHOCT ped)OPMCKIX IIPOIieca, TOCe6HO Ha Iy Ty eBPONCKIX

UHTeTpalyja.

Y oKBUPY JIejTOHCKIX pjelilerba TeMe/bHO UTambe je 06e30jehuBarbe HajBIIIIeT HUBOA OCTBA-

puBamba 1 3allITUTE MebyHapouHo MPU3HATUX KONEKTUBHUX U MHANBUYA/THUX IIpaBa I OCHOBHUX

crno6oga.
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Mile Dmici¢

CHALLENGES OF CONSTITUTIONALIZATION
IN BOSNIA AND HERZEGOVINA

Mile Dmicic¢*”
Faculty of Law, University of Banja Luka

Summary: The main goal of this work is the analysis of the phenomenon of contradictions in
constitutionalization, the nature and functioning of the highest constitutional act of BiH, from the
point of view of the challenge of developing the constitutional legal system of BiH.

Disagreements and disputes refer to internal conflicts, divisions and dissolution processes; favoring
only one model for BiH, primarily its centralization and unitarization, with the dominance of one -
the most numerous nation, under the matrix of the alleged creation of a functional state; denial of the
historical, national and religious distinctiveness of separate state-forming and political communities;
strengthening consociational elements of the political system and majority decision-making; the
absence of organized and enforceable constitutional, political and economic reforms, especially in the
process of the Dayton-Brussels policies. Therefore, the principles of the rule of law, the principles of
the rule of law, control and protection of constitutionality and legality, justice and legal culture must,
normatively and actually, become the foundation of the constitutional, political and legal system and
the democratic development of the state and its society.

It is against civilizational and democratic achievements, constitutional values and standards of
constitutionalism and constitutional democracy that anyone, as an illegal and illegitimate body,
changes state and entity constitutions, enacts new and changes already existing laws, replaces or
influences the parliamentary, executive, administrative and judicial authorities, replaces numerous
holders of political and public life, brings decisions on the establishment of the third lever of power
and changes the actual and local competence of judicial authorities, establishes new authorities and
institutions at the level of BiH. It is an unconstitutional, illegal and undemocratic act, which derogates
the sustainability of the Dayton peace settlement.

Therefore, it is necessary to preserve the original Dayton resolutions and the full consensus of the two
entities and three equal constituent nations.

Key words: State and entities; Constitutionalization and functioning of the state; Dayton-Brussels
policies; High Representative; European integration
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ITPOMYJ/ITAIINJA 3AKOHA M CYCIIEH3BHU
BETO ITPEJCJETHUKA PEITYB/IVIKE Y IPJKABAMA,
BUBIIVM JYTOC/TIOBEHCKHMM PEIIYB/INMKAMA

Munan [Mumunosuh'
IIpasuu paxynmem Ynuseepsumema y barwoj lyyu

Caxcemax: IIpomyneayuja 3aK0Ha je 3a8puiHy 010 3aK0H00ABHe NPpoyedype HAKOH ueza crujedu
tbe2060 06jasmusarve u npumjena. IIpaso npedcjednuxa penybnuxe 0a npujednoe 3aK0Ha U3LNACAH02
¥ napramenmy He npoenacu, éeh 0a 2a pamu Ha HOHOBHO 00LYUUBAE UAU MPANU NPEMXO00-
Hy oujeny ycmagHocmu (CycneH3usHU 6emo) cadpicu y cebu HU3 acnexama noge3anux 3a wega
Opacase u 3a napnamenm, Koju nokasyjy pasnuxe y ynopeoHonpasHum pjeuerouma. Y osom pady
aymop he 06a 064 UHCIMUMYMA AHATUSUPAMY Y YCMABHUM CUCEMUMA OPHcABA, OUBUUX jY20CTI0-
senckux penybauxa. L{umw paoa je 0a ce npomynzayuja 3ax0Ha U CycneH3usHu 8emo ocejemse y
MeoPUjCKOM CMUCTLY, KAo U y YCMABHOj mMeopuju u npaxcu 3emama busuie Jyzocnasuje, youe cnuy-
HOCMU U PA3TUKe, YKaxe Ha Hedocmamxke pezynucarwa 08a 084 UHCIMUMYMA Y AHATUSUPAHUM
Opacasama. Aymop 3acmyna me3y 0a cy Npomyneayuja 3aK0Ha U CycHeH3UBHY 8emo melycooHo
noee3any, 0a ce akm npomyneayuje He moxe pasosajamu 00 oéndauihera cycneH3usHoz sema.
Haume, y ycmasHum cucmemuma Koju He no3najy uHcmumym cycnensusnoz sema (Cnosenuja,
Xpsamcka) donowerve akma o npomynzauuju 3axoHa npedcmasmva 06asesy npedcjedHuxa peny-
6nuke, uuje Heuzspuiasare NPeocmasva Kpuiere ycmasa, 00K nocmojarve CycneH3ugHoz sema
npedcjednuxa peny6nuxe (Cpbuja, Lipna Iopa, Maxedonuja, Penybnuxa Cpncka) Ha 3axoHe ycgojere
y napnamenmy, obasesa npomyneayuje nocmaje penamusna. Kopuwherem osnawheroa cycnen-
3u8H02z 6ema, npedcjednux penybnuke yckpahyje npomyneayujy 3akona, a 0a nu he 0o we KacHuje
yonwme u 00hu, 3asucu 00 0071yKe 0pyz0z opzana. Aymop 3akmwy4yje 0a je npomyneayuja Hexao
npaso, a Hekad o6asesa npedcjednuxa penybauxe, a 0a CycneH3UBHY 6emo npedcmasva npaso
(osnawhere) npedcjednuxa 0a ce ycno8Ho 00pexHe npomynzayuje 3aKoHa 00k ce 0 KOHA4HOj cyo-
OuHU cCNOpHOZ aKma He usjacHu 0pyzu opeat.

Kmyune pujeuu: npedcjednux peny6nuxe, npomynzayuja, CycneH3UsHU 6emo, ycmas

1 Baupennu npodecop, Yuusepsurer y bamoj Jyuu, [Ipasun dakynrer, milan.pilipovic@pf.unibl.org ORCID:
0009-0001-4760-8844
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Munan ITununosuh

1.YBOTI

Illed mp>xaBe MOXKe pacIONaraTy M3BjeCHUM CPEfCTBMMA YTHUIIAja HA TOK 3aKOHOJABHOT
Ipolieca 1 Y4eCTBOBATH Y 3aKOHOJABHUM aKTUBHOCTMMA. To ce, u3Mehy ocranux, ogHOCH Ha
opnaurhema NpeficjefHIKA Y IOI/IERY IPOMY/ITaliyije 3aKOHa I [IpaBa CyCIeH3MBHOT BeTa. > [Iporia-
maBame 3akoHa (lat. promulgare) je rpapuionanHa GpyHKIMja peficjeNHMKa peny6mike. YcTabu
CaBpeMeHMX YCTaBHUX NaplaMeHTapHUX MOHApXuja cBOM Liredy Ap>kKaBe [OAje/byjy UCKbYIn-
BO (pOpMaJTHO IIPaBo IPOITIAlIaBaba 3aKOHA, JOK Y MHOTUM peny6nnkama med fpxase MMa
IIpaBO BeTa Ha 3aKOHE’, Tj. Ja 3aKOHe KOjI Cy YCBOjeHM Y TAp/IaMEeHTY U JOCTAaB/beHN HheMy Ha
IPOMY/ITallMjy, BpaTy Iap/IaMeHTY Ha IOHOBHO pa3MaTpame I OfTy4yBambe, IITO je U Hajyemhn
C/y4aj y KOMIIapaTUBHO]j ycTaBHOCTI. MebyTuM, nMa cnydajeBa y KOMIIapaTUBHO]j YCTaBHOCTH,
Zia je ycTaB a0 MOTyhHOCT HpefICjeNHIKy pery6/uKke Aa YCKPaTH TOTINC Ha YCBOjEHY 3aKOH Y
nap/raMeHTy U MOKpeHe (IPETXOAHY) KOHTPOIY YCTaBHOCTY TOT 3aKOHA IIpef; YCTABHUM CY/IOM.
[laxse, of6yjameM IpoOMyralje, ipeMa yCTaBHOj IPOLIeAy Py, U3ITIACAHY 3aKOH ce He Bpaha
IIOHOBO Y ITap/laMeHT, Beh npep ycraBHy cyp. Bragan KyTnemnh xaxe fa ,,ojenyuu ycrasu (...)
npensubajy fa med gpxxaBe Moxe IpHuje yoTpede CycneH3UBHOT BeTa 3aTPAKUTU IPETXONHY
OLIjeHy YCTaBHOCTY Of yCTaBHOT Cy/ia, YJMe ce MMIUTMIIUTHO OTBPyjy moctojame (...) gBUje BpcTe
BeTa'“..... OHaj BETO 13jaBIbeH 113 PasJiora CyMibe Y yCTaBHOCT, a [0 KOMe TIPoliefiypa He IOfipasyMje-
Ba (HY)XHO) Tap/IaMeHT — jeAHa BpcTa cycieHsuBHor Beta. Kpuctujan Jaku (Christian Lucky) je
TaKO IPVMIVKOM CBOT OIICEXXHOT CUCTEMaT130Bama op/anhema npefcesHuka y Vcrounoj Espo-
IIN Y MICTOj KaTeTOpHUjI ,,IpaBO BeTa“ HABOAMO KaKO MOrYhHOCT IIO/IMTIYKOT BeTa IpefiCjefHNUKa,
TaKO I OffpUIlalbe IIPOMY/ITaLVje 13 Pas/iora CyMIbe y YCTaBHOCT Koje ofpasyMjeBa ynyhupame
CIIOPHOT aKTa yCTaBHOM CYAY.” JJakie, kKafia pefIcjeRHuK peryO/uKe cMaTpa a je HeKy 3aKOH /TN
TOjelHaYHa 3aKOHCKa ofipefiba y CYIPOTHOCTH Ca YCTaBOM, Ipuje MPOIMalliaBama, MOXKe 3aX-
TjeBaTy Off YCTABHOT CY/ia Jia OFTY4M O YCTABHOCTM 3aKOHA U TO je TAKO3BAaHMU yCTaBHM BeTo. OBO
oBnaimheme IpeficjefHIKA, je T0ceOHO MPUCYTHO Y HOBUJUM YCTaBHUM AeMOKpaTijaMa (Hip. Y
Pymynuju, Ilobckoj, Mahapckoj u EcTorujn), mpu 4eMy IpeficjemHuK pery6mike Mopa Oy IuTH
na u he mogHMjeT™M yCTaBHY MV 3aKOHORABHY (ITO/IMTUYKM) BETO.®

Kapa ce roBopH 0 CycIieH3MBHOM BeTY, 00MYHO ce KOPUCTY TePMMUH ,,3aK0H , MehyTum, fa
v 6u 6uto ucnpaBHuje pehu fa ce paau o ,mpujennory sakona“? Hanume, fa 61 Hexyt akT 0CTao
3aKOH, HIfje JOBO/BHO JIa OH caMo Oyfie YCBOjeH y mapmaMeHTy, Beh Mopa 6uty mpornaiiex o
ctpaHe meda apxKaBe, HAKOH 4era caujenn objaB/puBatbe I CTyName Ha cHary. MehyTum, ako

2 3akoHojaBHa opyairherba mpefcjeHuKa pery6muKe MOTIN 64 IOAMje/IUTY Ha OHA KOja BPILIH IIPJje I0YeTKa 3aKO-

HOZIaBHOT TIOCTYIIKA, HIIP. IPAaBO Ipejilarama JOHOLICHha 3aKOHA, I OHA KOja IPefiCjeAHNK BPIIN HAKOH OKOHYamba

3aKOHOJIABHOT TTOCTYIIKA y Map/iaMeHTy (IIPaBo Ha IpOTr/allerhe 3aKOHa /UM PaBO 3aKOHOJABHOT M/IN YCTaBHOT

BETa).

3 Umnajsehem 6pojy cyuajeBa opryka o ToMe fa /vt fie Ha HeKY M3I/IaCaHY TIPHje/yIOr 3aKOHA YIOXKIUTH CYCIIeH3BHI

BETO jecTe FUCKPEINOHO IIPaBo MpeficjeiHNKa pernybnmke (OH ra MOKe yIOTPeOUTI aKo JKemn).

4 Bnapan Kyrnemmnh, ,,Cycnensusnu Beto y YcraBy Cp6uje y cBeT/Iy KOMIIapaTHBHOT IpaBa’, CmpaHnu npasHu

Husom, 2-3 (1991): 23.

5 Christian Lucky, “A Comparative Chart of Presidential Powers in Eastern Europe”, East European Constitutional

Review, 1(1994): 81-94, dostupno na https://www.ucis.pitt.edu/nceeer/1994-808-05-2-Holmes.pdf

6 Um 122 YcraBa Ilomcke; Un. 77 YcraBa Pymynuje; Un.6 Yerasa Mabapcxe; Un.107 Yerasa Ecronuje. Y Ecronnju

npefcjesHnk Pemy6nuke nMa mpaso fa KopucTy o6a BeTa amu IpBO MOpa Aa MCKOPUCTY MOryhHOCT 3aKOHOZABHOT

BeTa. O CyCIeH3MBHOM BeTy npeyicjennuka peny6mnuke y Ecronuju, lursanuju u Jleronuju Bup: Miroslav b. Pordevic,
»The president of the Baltic states — comparative overview", , Strani pravni Zivot, god. LXV, br. 4 (2021): 626-628.
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TIpefiCjefHIUK penybmyKe ofbuje MPOIMackTI 3aKOH Tj. CTaBI BETO, 3aKOHa jOLI yBIjek HeMa. [lakre,
Y MOMEHTY Kajja IPeJICjefHNK J001ja YCBOjeHNM TeKCT, CMAaTpaMOo [ia joIll yBUjeK Hije pujed 0 3aKOHY,
Beh caMo 0 M3ITIacaHOM IIpUjeMIOTy 3aKOHA, KOjiI MOXK/A Hi Hehe IoCTaTy 3aKOH, IITO 3aBYICH OF
JMICXOJia YIOXKeHOT BeTa. AKO BeTo Oyfie ycmjemaH, 3akoH Hehe yrienari ,,CBjeTnocT faHa“ , a ako
OyZe HeyCIjelIaH U Tap/laMeHT IIOHOBO YCBOjJ 3aKOH Ha KOj je IPefCjeIHUK CTaBJO BETO, Tafa
j€ OH [iy>XaH Jia Ta u mpornacy. V3 HaBeieHor BUAMMO Jia Cy IPOMY/Talyja ¥ CyCIeH3MBHY BETH
Mebyco6HO [oBe3aHV MHCTUTYTIL.

[IpunuxoM pasMaTparma MHCTUTYTA IPOMY/TaLje ¥ CYCTIEH3UBHOT BETA, OCUM HheT0BOT
npenMeTa (3aKOH — OJJHOCHO IIPMjef/Ior 3aKOHA), 0TBAPajy Ce jolI HeKa MuTama: a U je Ipo-
My/ranuja mpujeaIora 3aKoHa mpaBo wim obaBesa MpeicjeiHIKa penyoKe; Koji Cy pa3nosu
3a ylarame BeTa I y KojeM poky; (He)IocTojarbe 06aBese 00pasnoxera yaarama BeTa; I0CTyIaK
HaKoH Bpaharba BeTHPaHOT NpUjefiyIora 3aK0Ha y Iap/laMeHT; ofibujarbe IpeficjeiHMKA Jja TPOTTIa-
CM TIOHOBO YCBOjeH 3aKOH y IapnameHTy utd. OAropope Ha oBa murama hemo MokyIaTy gaTu
1 IPMKA3aTy y yCTaBHOIPABHUM T€OPUjCKIM OKBUPMMA, Ca aCIIEKTa KOMIIApaTBHE YCTaBHOCTH,
a OHJIa M1 y YCTaBHUM CUCTeMMMa JipXKaBa HACTAINX AUCONYLUjOM JyrociaBuje, y kojuma hemo
IIPVMKA3aTH V1 aHATIM3VMPATH IPOMY/ITALNjy 3aKOHA VI CYCTIEH3UBHI BETO.

2. IIPOMYJITAIIUJA (ITPUJEJIOTA)
3AKOHA I CYCIIEH3VIBHU BETO

[Ipomynramyja (mpornalaBame) 3aKOHa je 3aBPLIHY /M0 3aKOHORaBHe mpouexnype. To
je IpaBHM aKT KojM M3BpIIIHA BJIACT, Hajuemhe med apxase, yTBphyje perymapHocT mpoueny-
pe ycBajama 3aKOHa I laje CaIJIaCHOCT Ha cafip)kaj 3akoHa. HakoH mpormamema 3aKoHa MCTH ce
o6jaBspyje y cyxO0€HOM I71acHTy HAaKOH 4era Cyjefy mberopa npumjea. [IpaBom npornamerma
3aKoHa 00M4HO pactonaxe med npxase. Ha ocHOBY oBnamhema fa Ipornamasa 3akoH, Ipef-
CjemHMK penyb/lyKe He y4eCTBYje Y 3aKOHOJLABHOM IIPOLIECY Y YoKeM CMIICILY, KOjU ce 3aBplaBa
IOHOIIeHeM 3aK0Ha, Beh je KOHa4HM aKT 3aKOHOJABHOT IIPOLeca y LMPeM CMICITY, YMMe U 3aKOH
TOCTaje M3BpIIaH.’

CycneHsyuBHO BeTO Kao 061K ydemrha 1 yTuijaja M3BpIIHe BIACTY HA Paji 3aKOHOJaBHE
BIIACTYL, laje MOTYRHOCT TIpeficjefHUKY perry6miKe ja M3ITIacaH 3aKOH Y IIapTIaMeHTY, He IIPOIIacH,
Beh 71a ra Bpaty Ha IIOHOBHO OJTyY¥Bame, a aKo Oy/ie OHOBO M3rnacaH (MCToM mmu KBanudu-
koBaHOM BehyHOM) 06aBe3yje IpefcjenHIKa Aa 3akoH 06jaByu® CycIIeH3UBHY BeTO Tako Jlapko
Cumouh u Biapan ITeTpoB Buie kao ,,oBnanherbe NpefcefHNKa penyO/uKe fa BpaTis, y ycTaBoM
npenBul)eHOM POKY, 3aKOHCKM TIPEJTIOL, jeIHOM YCBOjeH Y Iap/IaMeHTY, Ha IOHOBHO OJUTyYMBatbe
OHJIa KaJla CMaTpa [ia je 0Baj HEYCTaBaH JIM HElleNNCXOaH, C THM fla He MOXe CIIPEYNTH CTyIambe
Ha CHAry 3aKOHa YKOJIMKO ra IapJlaMeHT IOHOBO M3raca notpe6HoM BehnuoM . Vpena Ilejuh
0Baj MIHCTUTYT AedMHNIIE KPaTKO Kao oBanrherbe meda Ap)KaBe ,/ja BpaTi 3aKOH ITapIaMeHTy Ha

7 O tome vi$e u: Igor Kaucic¢: “Predsednik republike med ustavo in politi¢no prakso”, in: Podjetje in delo, 32, 6/7,
(2006): 1615-1628.

8 Bup. Kyrnemmnh, ,,Cycnensusuu Beto y YcraBy Cpbuje y cBeT/Ty KOMIIapaTHBHOT pasa’, 19-27.

9 Jlapko Cumosnh, Bragau Iletpos, Ycmas+o npaso, (beorpan: Kpimunanuctuiko-nonuimjcka akagemuja, 2018),
250.
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TIOHOBHO OfITy4MBakbe, a YKOMIKO ITap/IaMeHT IIOHOBO U3ITIAcCa MICTH 3aKOH, IIPECEAHNK je Ty KaH
nma ra npormacu '’ VI3 HaBe[eHOr BUAMMO [ja CY IPOMY/ITaliifja i CYCIIeH3MBHMU BeTO Mehyco6HO
oBe3aHy MHCTUTY . HanMe, la 611 HeKy aKT OCTA0 3aKOH, HITje JOBO/BHO Ia OH caMo OyJie ycBOjeH
y napnameHty, Beh Mopa 6utu mporaiieH of crpate meda apxase, MehyTHM, ako TIpeAcjefHuK
pemny6nyke ofbuje IPOITTACUTY 3aKOH Tj. CTaBJ BETO, 3aKOHA joIll yBUjeK HeMa. [lakie, y MOMeH-
Ty Kajia IpeficjeHNK A001ja U3IMacaHu TeKCT, Ty HUje pujed 0 3aKoHY, Beh caMo o usrmacaHom
TIpUjenyIory 3aK0Ha, Koju MoxXia Xohe, a MOXK/a 11 Hehe HI IIOCTaTy 3aKOH, IIITO 3aBUCH O] MCXOfia
Y/I0XeHOT BeTa. AKO IIap/laMeHT IIOHOBO YCBOjJ 3aKOH Ha KOjM je IPefCjefHIK CTaBUO BETO WK
aKo ra OTBPAM YCTaBHYU CYH, IPeICjefHNK PelyOiKe je FeHepaIHo Ay)KaH [ Ta 1 Iporiaci."!

Y cucreMuma mogjene BACTH, IOCTaB/ba Ce MATAbE 1A M IIPefiCjefHNK perybmiKe pacmona-
xyhu oBnamhemnma cycreHsMBHOT BeTa I YMHA IIPOMY/ITaljyije 3aKOHA YYeCTBYje ¥ 3aKOHOTABHOM
noctynky? JlpyruM pjednma, ja i 0Ba [iBa MHCTUTYTA IPeICTaB/bajy CPeiCTBO yTuliaja meda
Ip’KaBe Ha 3aKOHOJIABHY BJIACT, (beI0B MHCTPYMEHT ydemnha y 3aKoHOJaBHOj BIACTY M 3aKOHO-
JaBHOM IOCTYNKy? CTaHOBMIUTA ayTOpa CY M IO 0BOM IMMTAHY YECTO jaMeTPaTHO CYIIPOTHA.
Y Haroj Hayuu Tako Hamp. ITaBne JoBaHoBuh HaBoaM Jia je ,IpaBo mpencenHuKa Pemy6bnuke
Jla CTaBM) OJJIOKHN BETO Ha 3aKOHe Kojit ¢y u3rnacany y HaponHoj ckymmryay o6k yyenrha
npepcenHyka Pery6mike y Bplesny 3aKOHOfaBHe BIACTY Y IpUMep MehycoOHOT mpoxxuMarma
pasnuunTux rpaHa BracTi.“'? Bnagan Kyrnenmh cmarpa fpyraunje ma BUAY CyCIIeH3MBHY BETO
Ka0 ,jeflaH Off MHCTyMeHaTa yTUI[aja U3BPIIHE BIACTY Ha 3aKOHOJABHY B/IACT , KOjU PEACTaB/ba
'MHCTUTYT YIIO30Peba M CyTecTuje , oK ce ,,Kpajiba OfyKa 0 3aKOHY YBEK OCTaB/ba OPTaHy KOju
PEeIOBHO BPIIM 3aKOHOJIaBHY B/IAcT — mapnamMenTy . OH, Jakiie, cMaTpa Jia ce He Pajiy O BpIIEHY
3aKOHOJjaBHe BIACTH, Beh camMo 0 cpeficTBY yTuiaja Ha 3aKoHo#aBHY Biaact. Mujat [llykosuh onna-
31 KOpak fasbe HaBogiehu fa ,,CycreHsuBHO BeTo npexcjennyka [pue fope Moxe U3renaTu Kao
MIjellabe BeroBo y 3akoHopaBHy @yHKuujy Ckymmuriae. OHo, MeyTyM, HU y 4eMy He orpaHinya-
Ba CKYIIUTHHY Ka0 3aKOHOAABHM OPTaH U HeHO YCTAaBHO IPABO Jia jelNHO OHa JOHOCHU 3aKoHe. ‘!
KonauHo, mo Bnagany IleTpoBy, ,cycneH3uBHM BeTO je creumduyHo opnaiheme mpecefHMKa
pemy6iKe Koje Huje HI M3BPIIHO HI 3aKOHOMIABHO, Beh ce ofHOCK Ha QYHKINjy 3aLITUTE yCTaBa
KOjy HemocpeHo u3abpany med Apykase IO IIpaBIiTy BpIIM. [IpyruM pednma, 1o je opnamhermse
KOje IIpefcefHIKY IpUIaja He Kao HOCMOLy U3BPLIHe HUTY 3aKoHOfaBHe GyHKIMje, Beh kao
HOCHOLY GyHKIIMje 3alITHTe YCTaBa M YCTaBHOCTH .1°

Y TpxXemy ofiroBOpa Ha MMTaibe Aa M CYCIEH3UBHYU BETO, IOPasyMjeBa CaMo yTUIIRj
wm ¥ ydenthe y 3aKoHOJaBHOM IIOCTYIIKY, JOBOAY HAC O aHa/IM3e CYLITIHE IPOMYITaLuje, jep
CYCIIEH3MBHY BETO HJj€ HUIITA IPYTO [I0 Y/ H HEHOT YCIOBHOT OfipuLiama. Bantep Makcumunmjan
Ion rako mume: ,,JJoHOIIe e aKTa O IPOMY/ITaljy MMa BULIeCTpYKy ¢yHKIujy. [Ipe cBera, oH
03HaYaBa 3aBpIIETaK MHTEPHOT Ipolleca JOHOLIeHa 3aKOHA. TuMe je IoCTyNaK 3aKOHOZaBHUX

10 Wpena Iejuh, [Tapnamenmapro npaso, (Huur: Ilpasun dakynrer, 2011), 174.

11 JaKo je BeTO CyCIeH3UBHOT KapaKTepa, OH Ce MOXKe OCHAXXITI 3aXTHjeBOM [ Ce Y IOHOB/beHOM I/Iacalby [apia-
MeHT Moxe u3jacHuTH BehuHOM Koja je M3Hay| BehuHe Off OHe U3 IPBOT yCBajamba.

12 IlaBne JoBanoBuh, ,YcTraBHO-TIpaBHN MOT0XKa]j mpeficeAHIKa Cpouje y KOMIapaTuBHO]j MepCreKTUBU , 360pHUK
padosa IIpasnoe paxynmema y Hosom Cady, 3 (2007): 130.

13 Kyrnemuh, “Cycrensusnu Bero npepcennuka Perry6muke Cp6uje, 511 u 515.

14 Mujar Ulyxosuh, Yemasno npaso - ynusepsanua ycmasua memamura u ycmasno npaso Lipne I'ope, (Ilox-
ropuua: IV]I, 2009), 354.

15 Brmapan Ilerpos, “CycnensuBuu BeTo npeficefuuka Penyonuxe”, IIpasa uosexa, 3-6 (2005): 68.
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Tena GopMaiHo HoBefieH o Kpaja. Kao pesynrar Tora Hactaje jeman 3akoH. ' Ilon gakme TBpau
Ia TpeficjeNHNK He BPILY 3aKOHOJABHY BOJbY, a/IM jaCHO CYTepMUILE fIa jé OH S0 3aKOHO[AaBHOT
HOCTYIKA (,IIPOMY/Iralyja...03Ha4aBa 3aBpIIeTaK MHTePHOT Ipolieca JOHOLIeha 3aKoHa ). TBpamba
7la aKT IPOMY/ITalyje IpeACcTaB/ba KOHCTUTYTUBHY M0 HACTAHKA 3aKOHA MOAPA3yMjeBa, JAKJe,
7ia je 3aKOH TMM MOMEHTOM HAaCTao, IIITO IIPEefICjefHIKA YVMHI CACTAaBHIM JI)je/IOM 3aKOHOJABHOT
noctymnka. Iberosa yiora je y OKBUpY ,MHTEpPHOT OCTYIIKA ‘TOHOLIEHA 3aKOHA, OHA je IOCTefba
¥ YMHY KOHCTUTYTUBHM 4MH, 6e3 Kora 3akoHa HeMa. OBaKBO CXBaTarbe MPOMYyIITalyje HUTIpa-
HOT HEMAYKOT ayTOpa je [0 HallleM MUI/bEIbY UCIIpaBHO. HayMe, ycBOjeHM aKT y Iap/IlaMeHTy He
MOJKE Ce CMAaTPATH 3aKOHOM Y ITyHOM CMIICITY T PUjedit, IOK Ce He M3BPIIN HheroBo IPOrIallaBambe,
OJTHOCHO aKO IIPOMY/ITAIMja N30CTaHe YCBOjeHM aKT y MaplaMeHTy Hehe HY ITOCTATH 3aKOH. AKT
caMe IIPOMY/ITaIlMje ce He MOXKe 3aTO pasBajaTyt off oB/MalIherba CyCIIeH3MBHOT BETA, jep ca HIM
CTOjU Y HEPaCKUMBO], OPTaHCKOj BE3M U MPENICTAB/ba 3aBPUIETAK NOCTYIKA JOHOIIEHA 3aKOHA,
KOju, TI0 TIPUPOJAY CTBAPH, IPEBACXOIHO IPUIIajia TaplaMeHTy.

2.1. Ilpomynranuja 3aKoHa — mpaBo u/mwmm o6aBesa?

Kapa je pujed o mpomynraiuju, oCTaB/ba ce MUTambe Ha KOji HAYMH Ce OHA MOXe Tpe-
TUPATH, Kao paBo wim obasesa. CMaTpaMo Aa ce jef1HO Y CUCTeMIMA KOjH YOIIIITe He M03Hajy
CYCIIeH3VIBHM BeTO (Kao HIIp. XpBaTCKa) MOKe TOBOPUTY MCK/bYIMBO 0 00aBe3y JOHOIIEHA aKTa
IPOMY/ITALMjIL, JOK IOCTOjambe 0110 KaKBOT, CYCIICH3MBHOT BeTa, 00aBe3HOCT IpOMY/ITanyuje je
pelaTUBHOT KapakTepa. Y TaKBUM [ipXaBaMa, (Koje uiHe orpoMHy Behuny), o6aBesa mpomysra-
IMje y pOKy KOju je IIpefiCjemHIKY [JaT HAaKOH M3I/IacaBarba IpYjefi/Iora 3aKOHa y Tap/IaMeHTy, He
TIOCTOjUA, jep OH MOXKe YTIOXKUTH CYCTIeH3UBHY BETO U Ha Taj HAYMH IIPOMYNTaLjy (yCIoBHO) ONOUTHL
O6aBe3a npomynranuje he mocrojaTu ykommko ce 3a To MCITyHe yCTaBOM IPOIMCAHY YCIIOBM, a TO
CY, WM TIOHOBHO M3I7IacaBaibe 3aKOHA Y IaplaMeHTy MM OfIyKa YCTaBHOT CY/ia fia je YCBOjeHN!
IIPMjefIor 3aKOHa Y CK/Iay ca yCTaBOM. Y TUM CUTyalujaMa, IpefcjefHUK penyouKe je fyxKaH
1 06aBe3aH Ja M3BPIIM IPOMYIrauyjy 3akona. Mehytum, o Tor He Mopa fohu, jep BeTo Moxe
01T U ycHjelrad. 3aTo je TELIKO OCUM Y CUCTeMVMa Koju He npenBubajy mocrojame MHCTUTYTA
CYCIIeH3UBHOT BETa, M3PMIMTO CMATPaTU MPOMYITalujy Kao obaBesy mpefcjenHnKa. Munoberma
CMO [ia je HajucTipaBHuje peh ia je mpomynranuja Hekasa paBo, a Hekafia o6aBesa MpefcjenHmKa
penybnuke, noppasymjeBajyhy mputoM He caMo pasiyike y YIOPEJHONPAaBHYUM pelliembuMa, Beh
U TPEHYTAK Y IIOCTYIIKY JOHOIIEHha 3aKOHA Y je[fHOM KOHKPETHOM cucteMy. [lakie, Kafia ToBOpH-
MO 0 06aBe3u IIPOMYIIralije, MOPaMo y BUAY JiBIije BpEMEHCKI OffBOjeHe CUTYaLMje ¥ MOCTYIIKY
JOHOIIea 3aKOHA: IIPBO, ¥ Ofipel)eHOM pOKy HaKOH ycBajarba Ip1jeiora 3aKoHa y apJlaMeHTy;
JIPYTO, OC/IMje HeyCIIjelHOT CYCIIeH3MBHOT BeTa. Y IPBOM C/IyYajy ce, II0 HallleM MUIL/bErbY, He
MOXe TOBOPUTH 0 ,,00aBe3u pomynraruje’, eh 0,,06aBesu JOHOIIEHa OfTYKe O IPOMYITaLVjI
WY y7Iaray CYCIIeH3MBHOT BeTa ', JOK Ce 0 06aBe3y POMY/ITaliyje MOXKe TOBOPUTH CaMO ¥ IPYTOM
cry4ajy. CylITiHA CyCIIeH3MBHOT BeTa (M pasjIor 3aIlTO ce aKT IPOMYy/ITralyje He MOXe U307I0Ba-
HO [I0CMATPaTH) jecTe a OH MpefCTaB/ba IPaBo (13y3eTHO 1 006aBe3y) MpefcjeHIKa 1a YCIOBHO

16 Walther Maximilian Pohl, Die Priifungskompetenz des Bundesprisidenten bei der Ausfertigung von Gesetzen,
Hamburg 2001, 73, y: Mupocnas b. Hophesuh, ,Cycrensusnu Beto npeficeHmka penybmmke (doxmopcka oucep-
mauuja, [Ipasuu paxynrer Yuusepsureray beorpany), 2020, 36 n 37.
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OfpeKHe aKT IPOMY/ITraLuje, Z0K Ce 0 KOHAYHOj CYAOMHM CIIOPHOT aKTa He M3jaCHM HeKM [PYTH
oprat. Kyrnemnh y ToM Ayxy muiie ga mpoMyiaranuja ,,ipecTaBba MOTBPAY fa BETO Hije 610
wm Huje 6110 ycnenrHo Kopumhen . Ykomuxo ce mobe o TaKBOT CTAaHOBMIITA, IPOMY/ITALNja
He caMo Jia He Mopa 6uty ob6aBesa — 1o e 1op ofpehennm okonHocTuma Hehe Hu fohu (360r
YCIEITHOT TONMTIYKOT BeTa) Wiy He 61 Hit cMeIo fa fobe (kaia je koHCTaTOBaHa HEYCTaBHOCT).'®

2.2. Pa3nosu 3a ynarame BeTa I (He)IOCTOjalbe 06aBe3e 00pa3nokerma BeTa

ITocToje mBUje OCHOBHE IPyIie Pa3iora U3 KOjUX IPENCjeNHUIIN MOTY YIOXUTH CyCIIeH-
3UBHM BETO: Pas3/losy CyMHbe ¥ YCTaBHOCT IIpUjefiiora 3aKoHa (YCTaBHU CYCIIeH3UBHI BETO) U
Pasnosu CyMibe Y BeroBY LIeMICXOTHOCTH (IIOMTUYKY CYCIIeH3UBHY BeTO)," Tj. y ClIy4ajy Kaja
TIpefiCjeIHUK Penyb/IiKe CyMba ¥ KBA/IMTET M UCIIPAaBHOCT pjelliersa mpujenora sakoxa. llto
ce TIYe pasyora HeyCTaBHOCTH Y IUTEPATYPM Ce MCTUUe KaKO je TO TPagMIMoHamHa QyHKIMja
CYCIIEH3MBHOT BeTa — 3aLITUTA Off 3AKOHA KOjI CY VIV OYMTO HEYCTABHI IV HUCY JOHECEHN ¥
CK/Iajly ca HpoLefypoM Kojy mpepuba ycras, jep je 1o CB0joj y1o3u HpeficjenHNK 4yBap yCTaBa,
Te Ce Ha 0BAj HAYMH CIIPOBOAY KOHTPO/IA YCTABHOCTH Off CTPaHe M3BPIIHE BIACTY — IIONUTNIKA
KOHTpOJIa (executive review), HacIlpaM yCTaBHOCYicKe KOHTpore ycraBHocTH (judicial review).?

O6pasnoxeme CyCIeH3MBHOT BeTa IpeficjeHIKa penyo6mKe MofpasyMjea HaBohemwe pas-
710Ta 300T KOjMIX je OH 0BO CBOje oB/alnherbe yInoTpetyo, Tj. OIr0BOp Ha IUTakbe 3aLITO OH CMaTpa
Jia KOHKPETHY M3I/IACAHM IIPE/IOT 3aKOHA KOj) My je JOCTaB/beH Ha MOTINCUBAKE He Tpeba fja
HocraHe 3aKkoH. Bemika Behuna ycraBa y cBujeTy npepBuba Ha Heku HaunH o6aBe3y HaBobema
00pasioxera IPUINKOM y/Iarama CyCIeH3UBHOT BeTa (1ecTo mpenysupajyhu nmpurom u micany
bopmy)?, anu mocToju ¥ 3HaYajaH 6POj OHMUX KOjIL TO He YnHe*

2.3. PoxoBu 3a ynaraime BeTa

Ilo nuTamwy fyx1He poka 3a Kopuurhemwe oBor opraihemna yIopeaHo IpaBo OKasyje
3HauajHe pasmyke. PokoBu ce xpehy ox camo 3 gaHa komuko ox u3Hocu y LipHoj Topu kana cy y
NUTakbY 3aKOHM 10 XMTHOM IIOCTYIIKY (MHAYe je 7 JaHa) I1a /0 YaK 3 Mjecella 10 YCTABHOM pellietby
OuHcke. ,,Y IMbY Ipy)Kamba jefHe OIIITe CNKe, HaBellheMo HEeKOMIKO IpyMepa Tpajamba poKa
3a y/marame CyCIIeH3UBHOT BeTa Y YIOpeJHOM IpaBy: y Mahapckoj pox msHoCH cBera 5 flaHa; y
CAJL, MutBanuju u Jletoruju — 10 mana; y Pycuju n Ectronuju — 14 nana; y ®pannyckoj, Jem-
Koj — 15 naHa; PymyHuju — 20 gana; [lobckoj — 21 gan..utn > Y Cpbuju noctoje (xao u y LlpHoj

17 Kyrneumh, “Cycnensnsu Beto npencegnnka Pemry6iuke Cpouje”, 513.

8 'Hophesuh, ,,CycnensuBHu BeTo mpefcefnmKa penyonuke” (dokmopcka oucepmauuja), 38.

19 Ibid. 47.

20 Elliot Bulmer, Presidential Veto Powers, Stocklholm, 2017, 9. https://www.idea.int/sites/default/files/publications/
presidential-legislative-powers-primer.pdf mpucrymmsero 2. 8. 2024

21 Hamp. Yeras CAJl (4. 1 cexnuja 7 cT. 2) 3axXTjeBa fa IpefCjefHUK IPUjef/Ior BpaTH ,,ca CBOjUM IpuMjefdama’,
Ycras Vranuje roBopu o ,,06pasnoxxeHom Mulbery (4. 74 ct. 1), Yeras JleToHuje o ,IMCAHOM 1 06pa3IoKeHOM
3axreBy" (4. 71).

22 Hmp. ®pannycka, bpasun, Yemka, PymyHuja, Anbanuja.
23 Bophesuh, ,,Cycnensusuu BeTo npefcefHnka penybmmke, 51.
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Topu) ABa pasnuuuTa poKa 3a yIarame CyCIeH3UBHOT BeTa: OIIITH Off 15 faHa M POK 3a 3aKOHe
KOjy ce JOHOCE I10 XUTHOM IIOCTYIIKY — 7 faHa. [focToje mak 1 gp>kaBe y KojuMa POK YOIIILITE Huje
npepBubeH, MTO y MpaKcy MO>Ke 06eCMIICTITI 0Baj MHCTUTYT U JOBECTH [0 OMUTUYKIX KpH3a
U pobremMa y mpakcu, Kao LITo je To caydaj Hamp. y CjeBepHoj Makenouuju, o uemy he xacuuje
Oty pujednt. Y Bes) ca poKOBMMa, 3Ha4ajaH je ¥ MOMeHAT Koji je ofpebeH 3a modeTax poka, Tj.
KaJia ounbe Tehu pok 3a MPOMY/ITaIMjy 3aKOHCKOT TIPEJIora, OFHOCHO y/ararma CyCIeH3MBHOT
Bera. To 1o mpaBumTy MoXke 61T ,MOMEHAT yCBajarba IpHUjel/Iora 3akoHa y napnamenty (Mra-
nuja, Ppannycka, JIntsannja, Jleronnja, Cpbuja, Lipra [opa) 1y MOMeHAT HberoBor JOCTaB/bamba
npencjennuky penyomuke (CAJL, Pycuja, Ecronnja, ITopcka, Yeinka). OBa pasnmka je IpupogHo
0f1 T0CeOHOT 3HaYaja YKOMMUKO je YUTaB POK Kparak'.*
Y ynopenHoM npaBy 1o IuTamwy npefsuhene BehiHe 3a MOHOBHO M3ITIacaBabe BeTUPa-
HOT IIpUjefi/IoTa 3aKOHa Y Hap/IaMeHTy II0CTOje BEOMa PasnuyuTa pjeliera. BeTo mpencennmka
¥IMa HajMawy TeXMHY Y OHIUM CUCTEMIUMA Tfie je 3a TOHOBHO NPUXBaTambe 3aKOHA MOTpebHa jeli-
HOcTaBHa BehnHa, ITo je crydaj camo y Pymyruju, Mahapckoj, Ecronuju u Jletonuju. Y Behunn
3eMajba ce 3axTjeBa anconytHa Behuua (50% nocmanuka +1),xao Hip. Byrapckoj, Yenixoj, Crio-
BauKoj 1 JINTBaHWj}, @ Y HU3Y 3eMajba je 3a IOHOBHO U3I/IacaBalbe IPeIora HoTpedHa BIUCOKa,
KBanu¢uKoBaHa BehyHa Koja Moxke u3Hocutu 3/5 umu 2/3 cBux nocnanvuka®. Hu y jegnoM ox
OBVIX CHCTeMa IpefiCjeHMK HeMa IIpaBo Ha (CeKyHJJapHM) 3aKOHOAaBHY BETO HAKOH IITO Mapia-
MEHT ITIOHOBO YCBOjJ1 3aKOH %°
Yaumajyhu y 063up mpencjefHUKOBO IIPaBO U FYXKHOCT Y HOCTYIIKY JOHOLICHA 3aKOHa,
II0CTaB/ba Ce MUTakE IITA Ce [IeNIaBa YKOMNKO IPefiCjefHNK Y JaTOM POKY HUTY TIOTIMIIE YKa3 O
IpOIIalllelsy 3aKOHA, HUTY UCKOPUCTH CBOje IPaBO CYCIeH3UBHOT BeTa (T3B.,,hyTame npepcjen-
Huka“). Mano YcraBa TakBe ClIy4ajeBe M3PUUNTO PETYINILE, a jefaH Off BbuX je Ycras JIuTBaHuje
u Ycras Cp6uje. Ha mpumjep, muTBancky YcraB cafpxu ofpenbe 3a TakBe cydajese.” Ao npen-
cepHuK JInTBaHMje He HOTINILE 3aKOH Y IPONMCAHOM POKY MM ICKOPYCTY IPABO CYCIIEH3UBHOT
BeTa, 3aKOH MO)Ke /I IOTINIIE ¥ IIPOITIACK NTPefCjefHNK NMapnamMeHTa. CroBayky YCTaB cafpxu
camo ofipen(y Koja Kax<e Jja 3aKOH KojJ je BpaleH ap/iaMeHTy 1 [IOHOBO YCBOjeH Mopa OUTH IIpo-
IJIAllleH, YaK U aKo I'a IpefICjefHNK He HoTmure”
Y HeKVMM yCTaBHUM CHCTEMUMa, § CUTYaLuju ,,iyTama IpefcjeHIKa", IpujeyIor 3aKoHa
»CaM“ O1Ba IpOI/IallleH, Te CTYIIA Ha CHAary 6e3 ykasa o mporyaemy, mo cumu ycrasa (unp. CAJL,
AprenTuHa, AnbaHuja) cacBUM U3Y3€THO Ce ¥ 0BOj CUTYAILUj) LIOfpasyMeBa fia je BeTO YIOoXeH
(®uHcka,), a HOCTOjM KOHAYHO ¥ 3HAYajaH Opoj 3eMajba Y KOjuMa OBO IUTabe HIje PerylIucaHo
(Pycuja, Opannycka, byrapcka, Pymynnja, Yemxa, Ectonnja,) OBa mocnenma cuTyarmja mo HeKuM
ayTopuMa IIpeACcTaB/ba IIpUMjep HelOIyCTUBE IpaBHe IPasHIHE, OK APYTH OBJie He BIJIe HIKa-
KaB IpobreM cMaTpajyhy ga 611 TakBo IOHalIabe NpefcefHIKA IPefCTaB/bajio IPy6o Kplilembe
yCTaBa, 4MMe HaCTaje OCHOB 3a MIOKpeTame MOCTYIKa paspelrersa.

24 Ibid. 52.

25 Bup. Hophesuh, ,CycrensuHu Beto mpepceHmka pemy6mmke®, 69.

26 Tadej Dubrovnik, ,The Relationship between Head of State and the Legislative and Executive Branch”, u Ustavni
polozaj predsednika Republike, Lex Localic ed. Igor Kauti¢,,( Maribor: Intitut za lokalno samoupravo in javna
narodila, 2016), 312.

27 Yn.71 ct. 2 YcraBa JIutBanuje.

28 Yn. 87 Ycrapa CoBauke.

29 Bophesuh, ,,Cycnensusuu BeTO NpeficeHuKa peny6nuke*,76 u 77.
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3. IPOMY/ITAIIMJA 3AKOHA Y CYCIIEH3UBHH BETO Y
TIPYKABAMA HACTAJIMM JVCOTYIIIJOM JYTOC/TABUJE

Op mect p>xaBa HaCTa/MUX Ha IIOAPYYjY Jyrocnasuje, jefuHo YcTaB boche u Xepuerosune
He CafipXy1 ofipefiOe 0 IPOMY/ITaliiji 3aKOHa Off cTpaHe Lieda Apxkase, a Tako [IpeacjesHUIITBO
Bocne n Xeprierosune He npornanasa 3sakoHe ycBojeHe y IlapnamenrapHoj ckymutuay bocae u
XepLeros1He, I1a CaMyiM TVM, HeMa HJ IIpaBa BeTa. IIpaBo cTap/baba BeTa Ha YCBOjeHe 3aKOHE ¥
napraMeHTy, mpeaBubajy Yerasu Cpouje, Lipae [ope u Makenonuje, ¢ TM fa npencjenHuk Maxero-
HMje MMa IIPaBo CYCIIEH3MBHOT BETa CaMo Ha OHe 3aKoHe Koju €y y Cobpaby yCBOjeHy allcONy THOM
BehMHOM, JIOK je iyXaH IIPOITIACUTH 3aKOHe ycBojeHe BoTpehnnckom BehuHoM. [Ipencjentuk
peny6nuke CroBeHuje, kao v XpBaTcke, Bplile IIpOMY/ITALjy 3aK0Ha, AU HeMajy oamherse 3a
y/marame BeTa.

YcTaBy 1ecT aHa/MM3MPAHMX IpyKaBa He fiajy opnamherbe medy fpxkaBe Aa ol yCTaBHOT Cy/a
TPaXKe OL[jeHY YCTaBHOCTY 3aKOHA HAKOH KBErOBOT yCBajamba y apaaMeHTy. Hanme, nmpencjenauk
peny6muke y XpBatckoj, Crioeruju, Cp6uju, Llpaoj Topu Moxe IIOKpeHYTH OLjeHy YCTaBHOCTH
3aKOHa, a/lyl TeK HAKOH LITO CY MX OPOIACKIN U MCTY CTYIVIN Ha CHArY,Tj. Ha 3aKOHE KOj ce
npuMjemyjy. Vcro Tako y bocHu n XeplieroByHu mocTymnax oljeHe YCTaBHOCTY 3aKOHA TIpef
YcraBHuMm cypom bocHe u Xeplierosune Moxxe IoOKpeHyTH cBaku 4iaH Ilpencjenauimrasa bocue
u Xepierosute, mpepcjentux u nornpencjenunuy Oepepanyje buX, te npencjenuux Pery6mu-
ke CpIicke. Y 0BOM CIIy4ajy ce He pajyl O yCTAaBHOM BeTy, Beh 0 HaKHaJHOj OLjeH) YCTaBHOCTH
JoHeceHOT 3akoHa. OBa BPCTa CpeJicTaBa 3allITUTe YCTABHOCTH je, CBAKAKO Marbe JjelIOTBOPHA 1
eKacHa y OHOCY Ha YCTaBHMU BETO, KOjU MOXKe CIIPUjEYNTH CTyIambe Ha CHATy M IIPUMjeHy Hey-
CTaBHOT 3aK0Ha. Y MakefjoHuMjI1, IpefICjefHIK HIje Y KpyTy OBNalIheHNX Ipeflaraya 3a IoKpeTame
TIIOCTYIIKA KOHTPOJIE YCTaBHOCTH 3aKOHA.

3.1. IIpomynranmja 3aKkoHa ¥ CyCIIEH3MBHY BETO Y YCTAaBHOM
cucremy Makenonuje, Cp6uje u Ilpue Tope

[Ipema YcraBy MakeqjoHuje, 3aKOHM ce IPOI/IallaBajy yKasoM. 3a pasiamKy Of IPYrux
3eMajba y KOjlIMa je yKa3 akT Ieda Apxkase, y Make[JOHUjU je YKa3 KOjuM Ce IIporaliaBa 3akoH
3ajefHMYKM aKT IpefcjenHuka Pemy6muke u mpencjentnka Cobparba i OHY Ta 3ajeHO MOTIIN-
cyjy* Y ynopenHOM IpaBy IpaBo IpeMaIoTINca Hajuemnhe ce Ha HeKV HaYMH MCK/by4yje Kajia je
pujed 0 CYCIIeH3VMBHOM BeTY: OH ce He IpenBuba, M3y3uMa WM IaK IPOCTO He MPAKTUKYje, alu
TO Huje cry4aj y Maxenonuju. Ilpencjennuk Pemy6mike yiMa ycTaBHO IpaBo a He HOTIMLIE YKa3
0 IIpoT/Iallersy 3aKoHa. Y ToM cydajy Cobparbe TOHOBO pasMarpa Taj 3aKOH i YKOJKO ' YCBOjI
aricomyTHoM BehMHOM ITacoBa off YKymHOr 6poja OCTaHuKa, IpeficjeHuK Pemybmuke je gyxaH
ma moTmuure ykas.*! Jlakie, npencjenHuk Pemy6muke Ma IpaBo CyCIEH3MBHOT BeTa, MehyTum,

30 Ym. 75 cr. 2 YcraBa Makeponuje.
31 Y. 75 ct. 3 YcraBa Makenjonuje.
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aKo ce 3aKO0H JIoHoCK ABOTpehmHckoM BehnHOM rmacoBa® oHpia je mpencjeHuk Pemy6muxke y cBa-
KOM CITy4ajy fy>KaH fia OTIIMIIe YKa3 O IPOIIALIesy Tj. Taia HeMa IPaBo CYCIIeH3MBHOT BeTa.”

MaxegoHCKY NpefCjeNHNUK Y MOMUTUIKOj pakcy 1o 2017. rofmHe, pujeTKo je KOpucTo
IIpaBO BeTa Ha 3aKOHe yCBOjeHe y mapaaMeHTy. Mehytnm, og 2017. o monosune 2020. rofute, y
IepyoRy Koxaburauuje, npencjenHuk Pemy6imke je Ha focTa 3aKoHa CTaB/bao BeTo, koje je Cobparbe
TIOHOBO YCBajaslo, amy UX med ApXkaBe ONeT HUje XTUO MPOIMACUTH, MAKO je TO 610 yXaH 1o
Ycray. Haume, npenicjenunk Makegonuje VBaHOB Huje IPpU3HA0 HOBO JIMe [IpXaBe, Te je 01010
fla IOTIHIIE CBe 3aKoHe ycBojeHe y Cobpamy HakoH [IpecnaHckor ciopasyma (3akbydeH usmelyy
Maxenonuje u [puke), 1aKo Cy OHJ HAKOH HeTOBOT Y/I0XKEHOT BeTa OV IOHOBO YCBajaHN y Iap-
JlaMeHTy. YcTaBHU cucTeM MakeioHuje He npeBuba TakBy Moh IpeficjeHiKa ipxaBe, Koja My
omoryhasa fa 6moxupa pap Cobpama, jep IpefcjefHNK Ap)kaBe HeMa TaKBY YCTaBHY HO3ULY.
HenpornammasatmeM 3akoHa Koje K0ji1 Cy HAKOH Y/I0)KEHOT BeTa 61y oHOBO ycBajaHu y Cobpamy,
CMAaTpaMo Jia je npefcjenHuK Makenonuje moBpujeano YcTas, ITO MIOBIAYY U BETOBY OITOBOPHOCT.
MebyTtum, y MakegorckoM Cobparby Huje IOKPEHYT BberoB omo3uB 360r moBpefie YcTasa, jep 6e3
IJIacoBa IOCTTAHNKA TapTHje, K0joj je mpuIazao npefcjentux Pery6mike, Huje mocTojana noTpe6-
Ha gBoTpehuHcka BehiHa 3a mokpeTae nocTynka.** HakoH mpefcjeHIIKmx u3bopa Ha KojuMa
je Creso Ilenpaposcku mobujenyo ViBaHoBa 11 IIpey3eo AY>KHOCT, HOBU IIPefCjeHNK peryomke
IOTIINCAO je YKase 0 CTYIamy Ha CHary 21 3aKoHa, koje je, HakoH [Ipecmanckor criopasyma, ofouo
Jia MOTMHIIe GUBLIN pefcjenHnK VBaHoB.

Tpeba ucrahu fa MakeOHCKM YCTaB HUje eKCIUIMIUTHO YTBPAYO POK Y KojeM je TIpeficjen-
HuK Perry6mike my>kaH fja OTIIIeE YKa3 WIN fja BpaTy 3akoH Co6parby Ha IOHOBHO pasMarpame.™
Henpensuhamem poxa, YcTaB je ocTaByo IpocTop 3a OfyroBaderhe HoCTynKa i HemMoryhHoctn
7la ce HEKO MOAipyYje HopMupa ¥ 3aKoHCKH yperni. To je oBero 0 Tora fia Cy ce MojeANHN 3aKOHN
TIpOITIANIaBa/IM M HAKOH Mjecel] laHa ,,pasMuIbama“ meda gpxxase. BpeMeHOM, CHCTeMaTCKUM
TyMayerbeM YCTaBa I II0BE3MBatbeH HOpMe U3 WiaHa 75 YcTaBa, ca HopMaMa CafipyKaHuM Y py-
TVIM WIAHOBMMA, MOXKe ce pelill [ia je ycTaBOTBOpaALL, UIIaK, IPEBUMO YCTABHM POK Y KOjeM MOXKe
na Oyfe cTaB/beH BeTo Ha ofpeheHn 3aKoH Tj. y KojeM 61 ce med apxaBe Tpebao M3jacCHUTH O
nperioxkeHoM 3akony. Tako, 4. 52 YcraBa yTBphyje fa ce 3akoHu, pyru mpomucu 06jaBbyjy y
cyx6eHoM rnacuny Pery6mike MakenoHuje, HajkacHije y poKy Off CefiaM JJaHa Of JaHa BIXOBOT
ycBajama. OB[ije ce I0CTaB/ba MUTAIbE, [1a /I CE MOXKE POK KOjJ CE CIOMMIbE Y OBOM Y/IaHy YCTaBa,
CMaTpatyu I POKOM y KojeM MO3Ke fia 6y/ie CTaB/beH BeTo IpeficjefHuka Penybmmke? CMaTpamo Aa
moxxe. Hanme, 3akoH Kojer ycaja Cobpare, Mopa 6utit 06jaB/beH y CIyXOeHOM ITaCiTy HajKacHIje
Y POKY Off CefiaM JaHa Off AaHa IeroBOT OHOLIEHa, a fia 61 610 06jaB/beH, MOpa IPETXOHO OMTI
IPOITIAIIeH YKa30M Kojer MoTHucyjy npeacjenuuk Cobpamwa u npepcjenuuk Peny6bmuke. 3Haun
0Baj POK Off ceflaM JlaHa Tpeha fia byze cMaTpaH Kao poK Y KojeM IpeficjefHUK Tpeba Aa MOTIIIe
yKa3s. AKO IICTEKOM POKa Off CefiaM laHa 3aKOH Huje 06jaB/beH, TO MOXe OUTH jeAMHO 3aTO IITO
npercjenHyK Peny6nuke Hitje IOTMICAO YKa3 32 BeT0BO IPOTTIAlletbe. A aKO YKa3 Hifje MOTINCaH,

32 Hmp. 3aKoH Koju ce offHOCe Ha ip>kaBHe cuMboIe ce yeBajajy iBoTpehnuckom Behunom (4 5 YeraBa Makegonuje).
33 Y 75cT. 4 YcraBa.

34 Bup. Munan Ilununosuh, M3sepuina enacm y opmcasama nacmanum ouconyyujom Jyzocnasuje, (bama Jlyka:
Cryx6eHu rmacHuK, 2021), 245.

35 OBaj HeflocTaTak YcTaBa ce oKasao Beh IIpy IPBOM YIOXKEHOM BeTy IpeficjeiHyKa Peny6mmke Ha 3aKOH 0 CKIa-
Hamwy, paTuuKanuju u usBpliewy MehyHapongHux yropopa. 3akoH je ycsojen y Cobpamy, mehyTnm, npencjeanux ce
MjeceL[IMa 0 UICTOM HMje U3jacHMO.
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TO 3Ha4M fia je mpefcjenuuk Perry6muke cTaBuo Beto. Ha Taj HauMH, MHTErPaTHUM YNTambeM YcTa-
Ba JI07Ia3Y Ce 10 POKa Off ceflaM IaHa Y KojeM IIpeficjeiHIK Tpeba fia ce usjacHu. OBaKBO CXBaTarmbe
npuxsaheHo je 1 y mpaxcu, foroBopoM IpezicjenHuka Cobpama 1 IpefcjenHnka Pemrybmuke ga
yKa3 0 IpOIIalllelby 3aKOHa MOTINIIY Y POKY Off CefjaM JlaHa, C TMM IITO je npefcjenHuk Cobpama
Iy>KaH [ia JOHeCeHV 3aKOH HOCTaBM IPeCjeHMKY MCTOT JaHa Kajia je urnaca y Cobpamy. Ha raj
HA4YMH Ce CTBOPWIA YCTaBHA KOHBEHIINja ITPeMa KOjoj je POK 3a BEeTO IPeJiCjefHIKa ceflaM JaHa. ™
IIpencjennyk MoXXe CTABUTY BETO U3 Pa3/Iora LITO HUje CAaIZIacaH ca CafipKajeM 3aKOHa, a/lu 1 aKo
HIje CaI7acaH ca IMpOLefypyUM BeroBOM OHOLIEHa. Y Hadery, pefcjefHuK Tpeda 1a 06pasnoxu
360r vera ofid1ja ga MPOIIACK 3aKOH, /M TO Hije HeomxXoxHo. [IpeacjeHuK jeTHoCTaBHO MoXe
nHa onbuje fa normuiie ykas 6e3 obpasnoxema. VicroBpeMeHo, pericjenHuk ondujajyhu nporna-
IIelbe 3aKOHA YKa3yje U Ha IpaBlie ¥ KojiMa Tpeba a ce fece IpoMjeHe y 3aKOHOJaBHOj 06/1acT.
Ho, na 6u fo6m0 cBoje MCTMHCKO 3HAYeHbe, 0BAj MHCTPYMEHT Tpeba fa Oyze ojadaH Tako wTo 61
3a BeroBo obapame, Tpebdama 6utu yrephena asorpehnucka sehuna y Cobpamy.

pencjentnk Peny6bnuke Cp6uje uMa IpaBo MpOMyIITaLyje 3aKOHa OFHOCHO OH yKa-
30M IIpOI/IalllaBa 3aKOHe. Y Be3y ca TUM je ITPaBo NpefCjefHNKa Ha CyClIeHsuBHY BeTo. Hanme,
[IpencjenHux MMa IpaBo Ja He MOTIMIIE YKa3 O IpoI/lalllenhy 3aK0OHa Kojer je ycBojuna Hapopua
ckymnuTyHa.” Ha Taj Ha4MH OH BpIIM KOHTPOJY YCTaBHOCTY U KOHTPOIY ,,IONIUTIYKE AUMEH3Mje
3akoHa“* 3a pasnmuky op ycrasa us 1990. ronuHe, 10 KojeM je MHCTUTYT CYCIIEH3UBHOT BeTa 6110
OTpaHIYeH Ha CeflaM JlaHa M II0 KOMe je IpefiCjelHNK MOTao 6e3 06pasoxerba BpaTUTH 3aKOH,
cafjammy YcraB o6aBesyje IpeficjemHMKa f1a Y POKY Off ceflaM JaHa 3aKOHe KOjii Cy IOHeCeHM II0
XITHOM IIOCTYIIKY, OFHOCHO Y POKY Off 15 JlaHa Off JaHa M3I/lacaBama 3aKOHA y PEIOBHOj POIle-
LypU, ZOHECe YKa3 0 IpoIalllelby 3aKOHa WM A3, Y3 IMUCMeHO 06pasnioxerbe BpaTi HapopHoj
CKYIILITVHY Ha IIOHOBHO OfTy4uBame.” CMaTpaMo fa 6u 610 6obe pjellierse fja ce pOK padyHa
OJl MOMEHTA JJOCTaB/balba 3aKOHA MIPeficjeHUKY Pery6miike, yMjecTo off JaHa M3I7acaBarba 3aKOHa.
YcraB Huje yTBpAMO pasnore 360 KojuX MpeficjefHIK Pemy6myke Moxe IpUBpeMeHO 06yCcTaBUTH
CTYyIalbe 3aKOHA Ha CHATY, a/lil je TO YIiibeHO 3aKOHOM 0 mpefcjenHuKy Permy6mike. Tvim 3aKk0HOM
IPOIINCAHO je a mpefcjeHuK Permy6mike Moxe, y3 mucMeHO 06pasnoxerbe, Bpatuty HapopHoj
CKYIIIITUHY 3aKOH, aKO CMaTpa J1a 3aKOH HMje carjlacaH ca YCTaBOM, WM [ia je Y CYIIPOTHOCTU ca
norBpheruM MehyHapogHuM yrosopuma wm onurrenpuxsaheHnM mpasunima MehyHapogsor
TpaBa, UK Ja IPUIMKOM JOHOLIEhA 3aKOH Hije IOITOBaHa Mpolleflypa Koja je IPoIycaHa 3a
JIOHOIIIeIbe 3aKOHA /I Jla 3aKOH He ypehyje Heky obmact Ha ofroBapajyhu Haunn.* HaBenenn
Pasfnosy ce CYITHHCKY MOTY CBECTU Ha JABMje IpYIIe: pas/iore HEYCTaBHOCTIL, (MaTepujanHe i Gpop-
MaJIHe) ¥ pasjiore MOMNTIYKe HElljeIMCXONHOCTI. 3aKOHCKO IIPOIMCHBAbE PA3jiora 360r KOjux
BETO MOXKe YMHITIL, TI0 CBeMY Cyfehu je ,CYBUIIHO jep, IPaKTIYHO, CBAKY IIPaBHY YU IO TUYKY
pasJor fonasy y 063up“! au, y crBapy, ynosopana fja IpefcjeHIK Mopa UMaTy o6pasnoxemne
3aIITO 3aKOH Bpaha CKYMIITHHY Ha TIOHOBHO pasMaTpare. 3aKOH IIPOIICYje U Jia ce He MOXe

36 Klimovski, S. u gp. 2012. Ustavno pravo. (Skoplje: Prosvetno delo, 2011), 432-433.

37 Un. 113 Ycrasa Cpbuje.

38 Miodrag Radojevié,. ,Institucija predsjednika Republike u novom Ustavu Srbije®, Politicka revija, br. 2-4, (2007),
Beograd: 638.

39 Y. 113 YcraBa Cpbuje.

40 Y. 19 3akoHa o mpefcjenHuKy Perry6mnuxe.

41 Marko Pejkovi¢. ,Polozaj $efa drzave u politickom sistemu Srbije“, Srpska politicka misao, god. 17, vol 28, 2,
(2010): 116.
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CYCIIEHIOBATH 3aKOH Kojer Cy 6upauy MOTBPAUIK Ha pedepeHnyMy, 010 Ipuje MK mocuje
HETOBOT JOHOIIE A y mapaaMeHTy. © OBo orpaHiyere je Takohe COpHO jep Huje mpenBubeHo
caMuM YCTaBoM, a IIpeficjefHIYKa YCTaBHO rapaHTOBaHa OB/IAIINeba ce He MOTY OrpaHI4aBaTi
aKTOM Mabe IpaBHe cHare. CTOTa CMO MUII/bEHA Jia je 0Ba 3aKOHCKA Ofipei0a HeyCTaBHa.

YcraB He Hanaxxe HapopgHoj cKyIIITHMHM f1a TIOHOBO I71aca O 3aKOHY KOju je TIpeficjen-
HUK Permy6mike BpaTuo Ha IOHOBHO OJMTy4NBambe. YCTaB eKCIUTMIUTHO mporucyje fa Hapopxa
CKYIIITHHA OJ/Iy4yje 0 ToMe fa 1y he MpUCTYIMTH TOHOBHOM ITIacamy 0 3aKoHY. [lakie, 0BO
Huje ,,06aBe3HO” [1a Map/IaMeHT [IOHOBO PasMaTpa 3aKOH Ha KOjI je YIOXeH BETO — MOCTaHUIM
MOTY, a7l He MOpajy To Aa yuuHe. OBaKBoO pjellerbe je pelaruBHO HeyobudajeHo (IIocToju u y
yCcTaBHOM crcTeMy /IUTBaHuje) U TEIIKO MOXe OUTY OIPaBJAHO U ca TEOPUjCKe ¥ U3 IPAKTUYHE
nepcrekTuse.*> Ako HapopgHa CKyNIITIHA OfIy4M fa IPUCTYIU IIOHOBHOM ITIacamby O 3aKOHY,
BMIIE HUje JOBO/bHA 00MYHa KBOpyMcKa“ BehuHa ITOC/IaHNKa, KaKo je To 6110 mpeMa YcTaBy 13
1990. roxune, Beh anconyTtHa BehnHa of ykynHor 6poja HapogHux nocnannka).” Jlakne, 3a pas-
JIUKY Off yCTaBHOT pjeliesa 13 1990. ropyHe, Kajia je 3a HIOHOBHO YCBajatbe 3aKOHa 611/1a [JOBO/bHA
o6u4Ha BehuHa, YcraBoM 13 2006. rofiiHe je OTeXXaH IIOCTYIIaK IIOHOBHOT YCBajamba, ITO 3HAYN
7a je 0BO ITPaBO IIpefiCjefHMKA JOIATHO 110jayaHo y OfHOCY Ha Ycras 13 1990. rofuHe. AKO 3aKOH
Hobuje moTpedHY BehuHy, Ipeicjen K je Ay>KaH fja Ia IIPOITIacH, a YKOTUKO TO He YYMHIL, YMeCTOo
wera he To yunnnTy npepcjenank Haponre ckymurtuse. Ha Taj HaunH je onemoryhena 6mokapa
JIeTMCTIATUBHOT IOCTYIIKA , a/u Tpeba ucrahu Aa cBakako MOCTOji OJTOBOPHOCT HpefiCjeHIKaA
pemny6nuKe 32 HeM3BpIIaBambe ycTaBHe Ty>KHOCTY. HoBM YcTaB je pyjemno 1 paHujy IpOIyCT
ycraBoTBopia. To je muTame MmTa ce [ielIaBa ca 3aKOHOM aKo IIPefICjefHUK Yy POKY HUTU IPOITa-
CYL 3aKOH HUTH YIOXM BeTo. Cajla, ako IpefcjefHNK ,RyTH, yka3 0 IIpoI/allenhy 3aKoHa JOHOCU
npencjenayk HapopHe ckynmTuHe.

pencjenuuk Lpre Iope y dasu npomynraiuje 3akoHa MMa UcTe MOryhHOCTH Kao u
ure)oBY ApKaBe y IPYTUM Ap)KaBaMa PemnybIMKaHCKor oO/muKa BiIafiaBuHe. YcTaB yTBphyje ma
IPOMY/ITaLyjy 3aKOHA IPeJCjefHIUK YMHY YKa30M I TO y POKY Off CeflaM JlaHa Off JaHa yCBajama
3aKOHa, OTHOCHO y POKY Off TPM JIaHa aKO je 3aKOH yCBOjeH 10 XUTHOM nocTynky.* IIpencjenrux
KOPYCTHU IIPaBO BeTa IO CONICTBEHOj OFTYIIV M IbJMe MOYKe IIOTEHIIUjaTHO CIIPYjeYUTH, OFHOCHO
OIIOXMTH JOHOLIEHe 3aKOHA. YcTaB He yTBphyje 06aBesy fa mied fpxkaBe MICMEHO 0Opasiaxe
CBOjy OANyKy o Bpahamy 3akoHa y CKyHIITHHY, anu 61 ce Moro pehu fja ce To mogpasymuje-
Ba. [Ipencjenuuk Lpue Tope ®unn Byjanosuh, ,ipema weroBoj jaBHo 06jaB/beHOj U3jaBy, He
IIpUXBaTa /ja OLjerbYyje CaITlaCHOCT IbeTOBe CafipXKIHE ca YCTaBOM, jep je TO KOMIIETEHIMja YCTaBHOT
cyga“®. Crora II. Illtypanosuh uctnde xaxo je y Lipror [opu npencjemHNK pecTPUKTUBHO TyMa-
410 CONCTBeHa oBnamherma cMaTpajyhu 1a on HemMa paBo Aa U3 pasnora HeycTaBHOCTH Bpaha
CKyIIUTVHY 3aKOH Ha IIOHOBHO OJTy4VBatbe, Beh f1a je TO jelyHO MHIepeHuyja YCTaBHOT cyfa. 6
Axo CKymmITIHa 0CTaHe JOC/bejHA Vi IIOHOBO M3I7Iaca 3aKOH, IPEe/ICjeHIK je y)KaH Jla Ta IIPOITIacH.

7«

42 Miroslav Dordevi¢, Predsednici baltickih drzava- uporedni pregled,” Strani pravni Zivot, LXV, 4, (2021): 628.
43 Osaksa BehnHa ce 3axTujeBa 'y Byrapckoj, Yemkoj, CroBauxoj, /InrBanuju, ay [lobckoj kBanupukoBaHa BehnHa
, TTTje YaK TPV IIeTHHe MOCTaHMKa MOPa Jja I71aca 32 3aKOH.

44 Ym 94 cr. 1Ycrasa.

45 Mijat Sukovi¢. Koncepcija i sadrzina Ustava Crne Gore od 2007. godine - prilog raspravi o ulozi, funkcijama
i odgovornosti drzave u savremenosti (Podgorica: Cnogorska akademija nauka i umjetnosti, 2010), 323.

46 Petar Sturanovi¢. “Zakonodavna nadleznost skupstine u savremenom parlamentarnom sistemu”, (Podgorica:
Sluzbeni list Crne Gore , 2017), 60.
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[IpynKoM OHOBHOT OANY4YMBaa MO 3aKOHY, YCTaB HUje yTBPAMO MOCEOHY, Tj. ABOTpehnHCKY
Behuny, Te ce 0 BpaheHoM 3akoHy opyryuyje y CKymuTiHY BehyHOM I/IacoBa IpUCYTHUX IOCTIA-
HIKA Ha CjeJHIIIM K0j0j IIPUCYCTBYje BUILe Off IONI0BYHE CBYX HocnaHuka. [Ipensubamem obmane
BehuHe y HOHOBHOM ITacamy, 06e3BpjeheH je BeTo npencjennmka. Crora mpod. b.Cmepaen cmarpa
Tia, aKO Ce XEIIN ,IIPefiCjefHUKY JaTH IIPaBo CYCIICH3UBHOT BeTa, OH/ia 611 38 IOHOBHO U3I/IACaBatbe
0n6VjeHOT 3aKOHA y CKYMIUTHHM Tpebdano npeaBupjeTy moceOHy Behuny, nBorpehuHcky, ako ce
pajnu o 3aKOHY Koji je JoHeceH BehHOM CBUX 3aCTYIHMKA, a BehMHY CBYX aKO ce pajjyt 0 3aKOHY
KOju je joHeceH BehuHOM npucyTHUX. Y

Y ycraBHOM cuctemy llpue Iope youaBamo fBa HeocTaka. [Ipsu ce ofHOCY Ha YMIbEHUITY
na Ycras Lpue Tope, 3a pasnuky ox YcraBa Cpbuje Huje mpommcao mra ce foraba ca 3akoHOM
Koju npencjenuuk Lpre Tope y onpehenoM poky (1 kacHuje) He Ipormacy, HUTK Tra y ofpeheHoM
poky Bpaty CKYILUITHHY Ha IOHOBHO Of/Iy4lBatbe I [/Iacatbe, HUTH je yTBpheHo mTa ce 361Ba ca
3aKoHOM axo CKYIIITIHA IIOHOBO He Of/Iy4M O 3aKOHY Koju joj je Bpahen. [Ipema Mujary Illyko-
Buhy, kaga npexcjenauk pue [ope He mpornacy 3akoH y ofpe)eHOM poKy 1 y TOM POKY ra He
Bpaty CKYIUITHHY Ha IIOHOBHO pasMaTparmbe U OfIydMBambe, ,HeMa Ipyre aaTepHaTiBe Beh ga
npencjenauK CKyNIITHHE, Kao IeH PENPE3eHTaHT U Ha OCHOBY H-eHe OfTyKe, JOHece yKa3 KojuM
he mpornmacutu 3akon“*® Ca 0BaKBUM MUIITbEbEM Ce He MOXKEMO CTOXHUTH, jep Ycras LpHe Tope
He JI03BO/baBa IpeficjefHuKy CKyIIITIHe fa IporiaiaBa 3akoHe. OBaKBO MOHAIIAMeE Tj.,NyTame"
TIpeficjefHIKa IIpeficTaB/ba Kplliemhe YCTaBa YiMe HaCTaje OCHOB 3a IOKpeTaibe IOCTYIKA Bherope
OATOBOPHOCTI. YKONNKO 3aKOH BpaheH off cTpaHe mpefcjennuka lipHe fope Ha HOHOBHO pa3ma-
Tpame 1 ofny4nBambe CKynmryay, ¥ CKyNMINTHHA Ta IIOHOBO He Pa3MOTPY U O IeMy HUIITA He
OJTY4M, MOXKe Ce CMAaTpPaTH Jia je paKTIIKM OFyCTalIa O paHUje JOHECEHOT 3aKOHa.

Ilpyru HefocTaTak ce OXHOCK Ha HOpMYpame AyXIHe poka 3a Kopuurhemwe CycrieH3uB-
Hor Beta. llpua [opa y oBom norneny sanpaso npeficrasba npecefiad. Hanme Yeras [ pue Tope
TIPOTINCYje fia je TIpeficefHNK ,,Ay>KaH [a IIPOINacy 3aKOH Y POKY Off CeflaM flaHa Off laHa yCBajamba
3aKOHA, OfHOCHO Y POKY Off TpY IaHA aKO je 3aKOH YCBOjeH [0 XMTHOM IOCTYIKY WM a 3aKOH
Bpary CKYNIITHHY Ha IOHOBHO OTyuMBame, ** a [locmoBHuk Cxymurrute [{pHe Tope mpensuba
ma ,npencenauK CKyNMIITHHE OfiMaX, a HajKaCHUje Y POKY Off TPM JlaHa 110 JOHOLIEY, J0CTaB/ba
3axoH IIpencennuky [pue lope pamu mporamasama“® Tako ce MOXe eCUTH CUTyaLyja Aa y
C/y4ajy IpHUjefnora 3akoHa Koj)i ce yCBaja 110 XMTHOM IOCTYIKY, GaKTId U HeMa PoKa, Te fia
TIpefCjenHNK MOpa ICTY JaH OfTyInTH Xohe i 3aKOH MOTIICATY MU He.

3.2. IIpomynranmja 3akoHa y CnoBeHuju u XpBarckoj
- o6aBe3a nmpefIcjeHNKA pemyonnKe

pencjenuuk Penry6muke CroBeHuje u npencjenHnk Xpparcke Bplie IPOMY/ITaLijy 3aKo-
Ha, a/I¥ HEMajy [IpaBa CyCIIEH3VBHOT BETA HA YCBOjeHe 3aKOHE y IIap/IlaMEeHTY, KOje KOMIIapaTUBHO
I7IeflaHo, 06MyHO MMajy medoyu Apxkasa. CaMa 1ujeja MpoMy/ralyje je y OBUM CIydajeBuma

47 Branko Smerdel, ,Ekspertski tekst Ustava Crne Gore, u Ustavno zaokruzivanje drZave: U susret novom Ustavu
Crne Gore, ured. Edin Sarcevi¢, (Beograd: Fondacija Heinrich Béll - Regionalni ured za Jugoisto¢nu Evropu, 2007):116.
48 Mijat Sukovi¢. Ustavno pravo (Podgorica: CID, 2009), 355.

49 Y. 94 Ycrasa Ilpue [ope.

50 Y. 182 [Tocnosuuxa Cxynmrune lpue I'ope.
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6ecMICTIeHa, a TI0 HallleM MUIIbEEY U TeOPMjCKI HEOTIPaBaHa, jep OBAKBUM pjellleheM YCTaB
npuHyhaBa npepcjenHnKa penyouke Aa Mporiacu 1 OHaj 3aKOH 3a KOjy CMaTpa Jia je HeycTa-
BaH, KOjJi MOPa CBj€CHO CBOjUM IIOTIIVICOM YK/bYIMTHU y IIpaBHM nopefak. Hamme, mpepcjemnuk
Penrybonuke CroBeHuje MOpa IPOITIACUTH 3aKOH HajKaCHIje 0caM jaHa HAKOH HeroBOr pHXBa-
Tama.’' [locTaBba ce MITarbe, MOYKe T TIPEJICjeHNK fla He M3BPIIM mpoMynranyjy? CroBeHayka
TeopHja yCTABHOCTY OAr0Bapa Ha TO IUTalbe HETATUBHO, jep je MPOMYy/Talija 3aKoHa Ipeficjef-
HIUKOBA YCTaBHA [YXHOCT. AKO IIpeficjefHUK He U3BPIIN IIPOMY/ITal1jy, y Teopuju ce, usmeby
OCTAJIOT, IPefTaXe fja 61 Ty HETOBY [YXKHOCT MPYMBPEMEHO Ipey3eo MmpeficjefHuK JpsxaBHor
360pa, Koju1 je IOTIMCHMK 3aKOHA U Koju je oBjaintheH 3a 3aMjemBatbe mpeficjenHmnka Pery6mu-
Ke KaJj oH Huje y MoryhHOCTM 06aB/baTit CBOjy QYHKIMjY™* Y CTIOBEHAYKOj CTPYYHO]j jaBHOCTH
¥IMa U CTaBOBa Jja OM ce mpomjeHaMa YcTaBa Tpebano OMOIyhuTy IpefcjeHUKY pey6bmmke fa
MOXe OfOMTH IIPOIMAllerbe 3aKOHa, Tj. Ia Ce Y YCTABHY CUCTEM YBefie MHCTUTYT CYCIIEH3MBHOT
BeTa. Hanme, xaxo to nctude E. Ker$evan, Hemo6uTHO je a Cy CBU IpXKaBHU OPraHM TY>KHU fia
TUTE ycTaBHOT ypebhewa, Mehy mwuMa je To Takobhe — MM 4ax Ha IPBOM MECTY — TO je U AyX-
HOCT IpeficjenHuKa Pery6mke, ITo IpOM3IUIasu I U3 HberoBe 3aK/IeTBe [0 CTYIAbY Ha [YXKHOCT.
,»Ca Ipyraunjum perynucameM Iporaliera 3aKoHa , IpeficeRHIK peny6ke 6u 6o cxBaheH y
HAIlIOj 3eMJbY Kao 4yBap YcraBa Pemy6nuke CrioBeHuje i TMe 011 IPUXBATIO CBOjY AYKHOCT, Aa
3ajefiHO ca APYTUM AP>KaBHMM OpPraHMMa YMHM CBeE IITO je y BeroBoj MO Jja MCIyHY OBaj Li/b
o6e36ehnBame BramaBuHe mpasa‘ >
Ipencjepuuk Peny6mike XpBarcke IporaiaBa 3akoHe koje joHece Cabop, 111to je yoou-
JajeHo oBmamheme meda apxase. Mehytum, Tpeda ucrahu ga npencjenHnk Hema MoryhHocT
ynarama BeTa, jep, mpeMa YcTaBy 0baBe3aH je IpOIMaciTi 3aKOHe ¥ POKY Off 0CaM JlaHa off Kajia Cy
M3IIacaHy y XpBaTckoM cabopy™ Tj y poKy Off 0caM JaHa JOHOCK aKT IpOMYy/raliyje 3akoHa. [lakre,
TIpefiCjeIHMIK He MOxXe OiOUTH IIpOITallierbe 3aKOHa, @ aKO CMaTpa jia POTIAllleH! 3aKOH Huje y
CKIafy ca YcTaBoM, jefuHo, (MCTo Kao 1 npencjenuuk CroBeHuje) MoXe IOKPEHyTH OCTYIAK 3a
OLjeHy YCTaBHOCTM 3aKOHA Ipef YCTaBHUM CYZOM XpBaTcKe . > Y KOMIIAPaTMBHO] YCTaBHOCTI,
YeCTH CY CIIy4ajeBU [ia PefiCjefHIK pelyoike MMa IpaBo kopuihemba CyCIIeH3UBHOT BeTa, I1a I
IpefIarama 3akoHa wm 6ap ynyhusamwa nocnannua. Y XpBaTckoj, Ta osnaurhema IpeficjeaHuK
HeMa, IIITO CMalbyje IeroB YTHIAj Ha paj 1 akTuBHOCTY Cabopa.

51 Y. 91 cr. 1 Yerasa. O npornamemy sakona y Cnosenuju uji. Miha Ribari¢: “The Powers of the President of the
Republic” u: Ustavni poloZaj predsednika Republike, Lex Localic ed. Igor Kau¢ic, (Maribor: Institut za lokalno
samoupravo in javna narocila, 2016), 264 -267.

52 Igor Kauci¢, ,Funkcija predsednika republike in drzavni zbor, u 1. Strukovno sreanje pravnikov s podrucja
javnega prava®, (Brdo pri Kranju: Zbornik Instituta za javno upravo , 1995), 264. pp. 257-272.

53 Erik Ker§evan: “Promulgation of Laws by the President of Republic of Slovenia”, u: Ustavni poloZaj predsednika
Republike, Lex Localic ed. Igor Kauci¢, (Maribor: Institut zalokalno samoupravo in javna narocila 2016), 359, 348-362.
54 Y. 89. ct. 1 YcraBa XpBarcke.

55 4. 89 cT. 2 YcraBa XpBarcke.
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3.3. (He)mocrojame mpomy/raiuje 3aKOHa i CyCIeH3MBHOT BeTa Y
ycraBHOM cucteMy Bocne u XepueroBute i iseHIuX eHTUTETA

ITpencjepumiurBo bocHe n XepuerosuHe He IpoIallaBa ycBojeHe 3akoHe y Ilapmamen-
tapHoj Cxymmtyay buX 1 HeMa IpaBo cycreH3uBHor Beta. MehyTum, y jeiHOM cnydajy 3akoH
nopmjexe ogobpey Ipencenunmaa. Cumbore bocue u XeprerosuHe oppebyje Ilapmamentap-
Ha ckymutysa buX, a norBpbyje Ipencenuuurrso buX.* Mako To Huje 6uo cny4aj y “HecpehHoj
IIpUYM KOja ce OHOCK Ha ycBajame IocTojehnx apxxaBHUX cMMOOIIa, yCief Yera i JaHac HOoCTOoju
YCTaBHU CIIOP, YCTaBHA Offpefiba y OBOM C/Iy4ajy, 300r came Ipupofie MuTama, npensuba ogo-
Operbe 3aKOHa, Y CYLITUHM TO je ancomyTHY Beto [Ipencenunmraa“>’ Y eHTUTETHMA, HPEJICjefHIK
Peny6myxe CpIicke IIpor/aliaBa 3akoHe, IIpy 4eMy ¥Ma IIPaBo U CYCIIEH3MBHOT BETa, JOK TO Hije
cny4aj y ®emepanuju buX.

Pasnor 360r xojer Ycras boche u Xepiierosute He yTBphyje mpoMy/nranujy sakoHa HIt
cycrieH3suBHM BeTo off crpare [Ipencjenuumrsa buX, 1o Halem MULIJbElbY, HANMA3VIMO Y YMIHEHULIN
Jia je 3aKOHOJABHM IOCTyNaK y [lapmamMenTapHOj CKynmTvHY buX clnoxeH, Kao M Ha9MH OJTydu-
Bamba, KPO3 KOjI CHTUTETI U KOHCTUTYTUBHY HAPOAM MOTY 3allITUTHUTH CBOje MHTepece. AKo 611,
nopex nocrojehux Mexanusama, 61110 IIPUCYTHO U IIPaBO BeTa, IIOCTOjaIa O} OIACHOCT Aa 3aK0-
HI, ,yCBOjeHJ TeIIKOM MyKoM y IlapaMeHTapHOj CKyNIITIHY, HUKAJ, He CTYIIE Ha CHATy yC/bef
nporusbena [Ipencjennumrsa“®® Cpakn wiaH [Ipencjenuuiutsa Boche u Xeprierosune Moxe
npey YcTaBHUM CyfioM boche u Xeprieropyune moKpeHyTH IOCTYIIAK OLjeHe YCTaBHOCTY 3aKOHa,
aKO CyMmba Y IeroBy HeycraBHOCT. MebyTum, To npeficTaB/ba HAKHATHY KOHTPOIY YCTaBHOCTI
3aKOHa, Koji1 je 06jaB/beH, CTYIINO Ha CHAry U puMjemyje ce. Y entutetuma bocue u Xepuerosu-
He npefcjenHuk Peny6mixe Cpricke uMa IpaBo CYCIIeH3UBHOT BeTa, a y Penepanyju buX, Hema.

IIpaBo npencjenuuka Pemy6nuke Cprcke fa yka3oM IMporalllaBa 3aKOHe je BpeMeHCKH
OTpaHIYeHO Ha IIepMO] Off CeflaM JlaHa. Y TOM POKY je IpeficjefHuK Permy6mike gy>kaH fja ce usjac-
HI []a 711 je caI7lacaH ca 3aKOHOM MIIM He, OFHOCHO fla MIV TOTIMIIe M3T/IACAaHN 3aKOH MM A Ta
Bpary HapopiHoj CKynuITuHy Ha IIOHOBHO OfTyYMBambe. [lakne, IpefcjeHuK MoyKe IPUBPEMEHO Jla
CyCIleHJyje HOBY 3aKOH (CYCIIEH3MBHM BETO),a Y TOM CIIy4ajy, 3aKOH ce Bpaha Ha IIOHOBHO pa3Ma-
Tpame I ITacatbe y HapofHOj CKYIIUTIHY OFf Koje ce He 3aXTHjeBa HUKakBa Hoce6Ha BehyHa mpu
TIOHOBIbEHOM ITIacalby., Beh 1iCTa Kao 1 KOJI IIPBOT yCBajamba 3aKoHa (amcomyTHa BehuHa). Axo ra
HapopHa ckynuTiHa MOHOBO YCBOjU, IPEJCjeJHNUK je IyXaH Aa ra 06jaBu. YcTaB HuUje Iperysn-
pao y kojeM poky npeacjenuuk Peny6muke Cpricke uma o6aBesy fa M3BPILIM IIPOMYIITALVjy, ITO
koHcraryje u P. JIykuh kana kaxe ,,Jja 0Baj ,,Apyru pox“ Huje oxpebeH, anu 1a ce mpuMeHOM aHasIo-
THje MMa y3eTH A je OH MCTU Kao IpBY (cefiaM aHa), Kao ,,0IIIITY POK 3 IPOI/Iallelbe 3aKoHa >
Ilojepyau ayTopy cMaTpajy fla OBaKBO MPEJCjeAHMKOBO IPaBO HUfje HAPOUMTO 3HAYAjHO, jep ce
MOXe TIPEeTIOCTaBUTH Jia he map/maMeHT IIOHOBO ITIAcaTy 3a UCTY TIPMjeJIOT 3aKOHA, YIM je TO
Beh jeiHOM yumHMO. 360T TOTa MpeficjeHNK Hitje aKTYBHY YMHIIAL Y BPIIeHY 3aKOHO/[aBHE BIla-
cru. Taxo JI. CumoBuh uctude Aa ,,ipaBo CYCIEH3MBHOT BeTa MOXe Off IIpeficjefHMKa 1a CTBOPYU

56 4. 1., cT. 6 YcraBa buX.

57 Darko Goli¢, “Kolektivni $ef drzave i sistem vlasti - bosanskohercegovacka resenja u svetlu uporednog prava”,
Strani pravni Zivot, LXIV, 2, (2020): 34. pp. 27-42.

58 Goran Markovi¢, 2011. ,Pravna priroda sistema drzavne vlasti u Bosni i Hercegovini®, Pravna rijec, casopis za
pravnu teoriju i praksu, 27 (2011):188.

59 Pagomup Jlykuh, ,YcraBuu monoxaj npencjenuuka peny6muke Cprcke, IIpastu scusom, 12 (2013): 662
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aKTMBHY B/IACT CaMO aKO je 3a IIOHOBHO YCBajaibe BeTHpPaHOr 3akoHa neopphodna kBamdukosa-
Ha BehyHa Koja HagMamyje Braguny napramertapHy Behnny % Mebytum, cnoxunu 6u ce ca I.
Mapxkosuhem ¢ Koju cMaTpa ja BpUjeHOCT IIPefCjeJHUKOBOT IIpaBa CYCIIeH3VBHOT BeTa 3aBUCH
OJI HEKOJIVIKO pas/unTHX GaKTopa: CTBapHe HoMUTIYKe Mohi IpencjefHuKa, yriuena y 61paykoM
THjey, OfHOCA HONMUTUYKMX CHAra y Map/laMeHTy.

[Ipencjenuux ®eneparuje buX Hema mpaBo cycrieH3suBHOT BeTa. OBaKBO yCTaBHO pjellierhe
IIPONCTIYE U3 UNIbeHMIle ToCpeRHor usbopa npencjenunka Geneparyje buX, jep mpencjenHuk
6MpaH y Iap/lIaMeHTy HeMa JIETUTYMUTET 3a 0CIIOpaBabe 3aKOHA, A/l U U3 CIel(IIHOCTI OBe
nscturynuje. Haume, npencjentux ®eneparmje buX 3HataH 110 CBOjUX HAJUIKHOCTH 00aB/ba
3ajef{HO ca HOTIPeCjefHUIMA, T1a 61 yTBphMBatbe IIpaBa BeTa HAMIIIO HA [JIEMY fia JIX OBO
IIPaBO MOXKe KOPUCTUTY CaMOCTAJTHO IPefCjefHIK I MY je HOTpeOHa CarlacHoCT 1 06a HoT-
npepcjenanka? OcuM TOra, CIOKeH 3aKOHOJaBaH IIOCTYNAK Y CI0KEHOj CTPYKTYpY NTap/IaMeHTa,
6110 611 jOILI CTIOXKEHUjH, aKO O TIpeficjefHMK (IOTIPeNCjefHMIN) MMao IpaBo BeTa. To cy pasnosn
300T KOjIX ce YyCTaBOTBOPAI Hifje OIy4yo fia ey AprkaBe yTBPAM OBO IIPaBo.

4.3AK’bYYAK

[IpoMynramnyja 3akoHa 1 CyCTIIeH3UBHM BeTO Cy Mel)ycOOHO IIOBe3aHM MHCTUTYTH, Te C ce
aKT IIpOMY/ITaLiije He MoXke pasfiBajaTy o op/amthema cycrneH3snBHOT BeTa. Haume, kopumhemem
oB/alnhema CyCIIeH3UBHOT BeTa, IPefiCjefHIK penyOmmKe yckpahyje mpoMy/raimjy 3akoHa, a ia
nu he 1o we xacHuje yomurre u fohu, 3aBUCHU OF OJ/TYKe APYror opraHa (IaplaMeHTa, yCTaBHOT
cyna). CycreHsMBHI BETO je, JaK/Ie, CPEACTBO YTUIIAja IPeficjefHIKA PeNyOMKe Ha 3aKOHOJaBHY
BJIACT, MHCTPYMEHT beroBor yyelha y 3aKOHOJaBHOM IOCTYIIKY. Y YCTaBHMM CHCTEMMMA KOji1 He
TI03Hajy MHCTUTYT CycrieH3uBHOT BeTa (CrnoBeHuja, XpBaTcka) JOHOIIEHhe aKTa O IIPOMY/ITaLyjy
3aKOHa IIpeficTaB/ba 06aBe3y IpeficjefHIKa peryO/Ke, ije HeM3BplIaBambe 01 IpefcTaB/bao
Kpllewe ycTaBa. 3aTo je IpoMyIralija Hekaz IpaBo, a Hekaji o6aBe3a IpefcjeHnKa penyonuxke,
a CyCIIeH3MBHI BETO IPEJICTaB/ba IpaBo (oBrMamheme) peficjeHNKa ia ce YCIOBHO OfpeKHE IPo-
My/ITaliyje 3aK0Ha JOK e 0 KOHaYHOj CyA6VHM CIIOPHOT aKTa He UsjacHu Apyru oprad. Of mect
IpKaBa OMBIINX JYTOCTIOBEHCKMX penyduKa, npencjenuuk Xpsarcke, Cnosernje u [Ipencjen-
HumtBo buX (kao Hu Ilpencjenauk ®buX) HeMajy IpaBo CyCIIEeH3MBHOT BETa, 10K TO OB/auheme
nmajy med gpxase y Cp6uju, Lproj fopu, Maxenoruju, Te npencjenauxk Pemy6mixe Cprcke. ITpo-
My/ITallijy 3aKOHa Off cTpaHe lieda Ap>KaBe NpenBubajy cBY aHATM3UPaHU YCTaBM OCUM YcTaBa
Bocne n Xepuerosuse y xojoj [Ipeacjenanmrso bocue 1 Xeprieropune He Ipornamapa 3aKoHe
ycBojene y [lapnamMeHTapHOj CKYIIUTHHY, 1A CAMUM THME HEMa HU IpaBa BETa, a JICTO TaKo je
n y Oepepaunju buX. [Ipencjenuuk Peny6rmmke Cpiicke mpornamasa 3akoHe, Py YeMy UMa 1
IIPaBo CYCIIeH3MBHOT BeTa. YcTaB XpBarcke, CioBeHuje He yTBphyjy oBo oBnamheme meda gpxa-
Be, Beh yTBphyje 0baBesy mpencjenHuKy peny6nmke /ja U3BPLIM HPOMY/ITalijy 3aKOHa. YCTaBy

60 Jlapko Cumosuh, ITonynpedcednuuxu cucmenm, (beorpap: llpaBunu daxynrer,2008), 328.
61 Goran Markovi¢, ,Pravna priroda sistema drzavne vlasti u Bosni i Hercegovini®, Pravna rijec, casopis za pravnu
teoriju i praksu, 27 (2011): 189.
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aHaIN3NpaHNX Jp>KaBa Cafpyke HEAOCTATKE M HENOPEIECHOCTI Y TIOTTIENY perynnucamba NpoMyiI-

ranyje 1 CycIIeH3MBHOT BETa Ha KOje CMO yKa3a/li Y 0BOM pafy.
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PROMULSION OF LAWS AND SUSPENSIONAL VETO
OF THE PRESIDENT OF THE REPUBLIC IN THE
COUNTRIES OF THE FORMER YUGOSLAV REPUBLICS

Milan Pilipovic¢®
Faculty of Law, University of Banja Luka

Summary: Promulgation of the law is the final part of the legislative procedure, followed by its
publication and application. The right of the president of the republic not to declare the proposed law
passed by the parliament, but to return it for reconsideration or to ask for a preliminary evaluation of
the constitutionality (suspension veto) contains a number of aspects related to the head of state and
to the parliament, which show differences in comparative law solutions. In this paper, the author will
analyze these two institutes in the constitutional systems of the former Yugoslav republics. The aim
of the work is to shed light on the promulgation of laws and the suspensive veto in a theoretical sense,
as well as in the constitutional theory and practice of the countries of the former Yugoslavia, to notice
similarities and differences, to point out the shortcomings of the regulation of these two institutes in the
analyzed countries. The author advocates the thesis that the promulgation of the law and the suspensive
veto are interconnected, that the act of promulgation cannot be separated from the authority of the
suspensive veto. Namely, in constitutional systems that do not know the institution of the suspensive
veto (Slovenia, Croatia), the adoption of an act on the promulgation of a law is an obligation of the
president of the republic, the non-execution of which is a violation of the constitution, while the
existence of the suspensive veto of the president of the republic (Serbia, Montenegro, Macedonia,
Republika Srpska) on laws adopted in parliament, the obligation to promulgate becomes relative.
By using the authority of the suspensive veto, the president of the republic prevents the promulgation
of the law, and whether it will happen at all later depends on the decision of another authority. The
author concludes that promulgation is sometimes a right and sometimes an obligation of the president
of the republic, and that the suspensive veto represents the right (authorization) of the president to
conditionally waive the promulgation of the law until another authority declares the final fate of
the disputed act.

Keywords: president of the republic, promulgation, suspensive veto, constitution
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0 IOKAJIHOJ CAMOYIIPABI1 Y CPBUJN CA
OCBPTOM HA TOKA/THU N3bOPHU CUCTEM

Munan Panmajuh’
Ipasnu gaxynmem Ynusepsumema y Kpazyjesuy
Hejan Jlorapymmh®
IIpasnu gaxynmem 3a npuspedy u npasocyhe
Yuusepsumema Ilpuspeona axademuja y Hosom Cady

Canxcemax: Y pady ce noceban axyenam cmasma Ha 10KanHu usbopru cucmem. IIpe moea, aymo-
pu ce ocephy na nonoxaj u ynozy noxanue camoynpase y Cpouju, y3 nowemua pasmamparea na
ucmopujcku paseoj noxanre camoynpase y céemy. Jlokanna camoynpasa ce 06asma Ha ozparute-
Hom Oerty OpicasHe mepumopuje koju je nod unzeperyujom opxcaste énacmu. OHO WIMO TOKATIHY
camoynpasy Kapaxmepuuie, mo je 0a craHosHULKU T0KANHe 3ajedHuLe cami 007y Hyjy 0 numarouma
Koja ce 00HOCe HA c6aK00He8HI HUB0M. Y pady ce HOCEOHO AHANUZUPA CINAMYC TIOKATIHE CAMOYNPa-
e no Yemasy u3 2006. 200ure. Y mom cMucy, yKazamo je Ha nojam 10KanHe camoynpase, Ha4um
00ny4usarea, oenauiherpa u 3aumumy n0Kanxe camoynpase.

OmeopeHa je pacnpasa 0 0coOUHAMA, NPEOHOCIUMA U MAHAMA MUN0BA U300pHUX cucmema. ITped-
Jixe ce pepopma muna usboproz cucmema y 10xkannoj camoynpasu Cpouje u ysoherve jedne 8pcme

Meulosumoz u360pHoz cucmema. Ykasyje ce Ha conyyujy Henocpeonoe u36opa 2padoHauentuxa, an

¥3 ckpemarve naxroe 0a Npemxo0Ho mpeda npoMeHUMuU ycmasHy HOPMY, Ho K0joj je ckynumuna

Hajeuy npedcmasHuky opean. Y3 ykasusearve Ha npeoHOCH MeWosUmoz u360pHoz cucmema

¥ I0KATIHOj CaMOynpasy u Henocpeoroe usbopa epadonauentuxa, npumehyje ce da nocmoje u

00pehere mare 08ux peulerba. Pedpopmcku 3axeamu, Koju ce 00HOCe HA NPoMeHy U360PHO cucte-
Ma y IOKAnHOj CAMoynpasy, céoj nyH kanayumem 0u 00X uBenl, ako ce pepopmuiie 4enokyna

nomumuuxy cucmem y Cpouju, wimo je 3akmyuHo Muuiveroe aymopa.

Kmyune peuu: noxanua camoynpasa, Peny6nuxa Cpouja, us6opru cuctem, munosu us6opHux
cucmema, npeoHOCMU U Mae, Henocpeoar usoop spadoHauenHuKa
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1. UICTOPUJCKM ITPEITIE]] TOKATHE CAMOYIIPABE ¥ CBETY

JlokayHa caMoyIIpaBa CBY/a y CBETY ce 00aB/ba Ha OTPaHIYEHOM [eNTy IpXKaBHe TepUTOpIje,
KOjU je IOf}, MHTePEeHIMjOM Jp>KaBHe BIacT. JIOKa/lHy B/IacT Bpllle OPTaHy KOjU IPEACTaB/bajy
TIOKA/IHY 3ajegHuy. ,,JloK je ApkaBa OpraHU3aLOHM OOMMK YMjU OpTaHy MMAjy IPaBoO U HyXK-
HOCT JIa Ce CTapajy o moTpe6ama unTaBe PYIITBEHE 3aje[HNUIIC HA YUNTABO] AP>KaBHO]j TEPUTOPHjU
1 O peTy/Icamy OfHOCA Y 1b0j C jefiHe, U CI0/ba, C APYTe CTPaHe, JOT/Ie TOKA/IHE 3ajeJHUIIE YKe
U IIMpe, YOIIITe HEMajy OBY APYTY CIO/bHY QYHKINjY, a BUXOBA IIPaBa, yHyTpallliba GyHKIN]a,
KBaJIMTATVBHO Y KBAaHTUTATYBHO je Apyraduja of yHyTpallibe GyHKIMje Kojy MMa Ap>kaBa. JIokas-
HM VIHTEPECU U IOCTIOBY OMTHO CY pas/MuMTy Off MHTepeca U IIOCTI0Ba KOju loNase A0 U3paxaja
y Ip>KaBU Kao IeMHM. Y TOKaTHUM 3ajeJHMI[aMa PelllaBajy ce CBaKO{HeBHA )XKMBOTHA IINTamba
rpahaHa, JOK ce y IpXaBy 1 [PXXaBHUM OpPraHMMa BOAY BUCOKaA HOMUTHKA > OHO IITO KapaKTe-
pulLIe IOKa/THY CAMOYIIPABY je TO la CTAHOBHMIY I0KA/THE 3ajefHIULE CAMM OTY4yjy O IUTAmbIMa
KOja ce 0fHOCe Ha CBAKOJHEBHY XUBOT. JIOKa/THO CTAHOBHUIITBO O JIOKAJTHMM IOCIIOBIMA MOXKe
Ha ofry4yje 6o HemocpenHo (Ha 360poBuMa K yTeM pedepeHiyMa) My Off CTPaHe CBOjuX
HeIIOCPe/iHO M3a0paHuX IIPefiCTABHYKA Y JIOKATHIM IPEACTaBHIYKIM Te/TIMa, OFHOCHO Off CTpaHe
TIOKAJIHVX (YHKIMOHepa, KOjU Cy M3abpaHu Off CTPaHe TUX IPeACTaBHUYKIX Tena.

JloxamHa caMoyIpaBa MMa AyTy TPafiuInjy, a lbeHI 3a4€LiM CEXY Y CpefilbeBeKOBHY EBpory,
KaJia je TOKaTHO CTAHOBHIITBO Ha CONCTBEHY MHMIMjaTuBY MeDy coboM 6uparo cBoje cynuje,
Koju ¢y cypumu y Mehyco6HMM CIIOpoBMMa, /i M HeKy BPCTY JTIOKanHUX QyHKIMOHepa, Yiji je
3afarak 610 fia ce CTapajy 0 3ajefHIYKIM MHTepecyMa I nocnmoBuMa. Kase ce 1a je ,lipBu pasBoj
JIOKAJIHe CaMOYIIpaBe IOBe3aH ca ypOaHM3alMjoM, HACTAaHKOM 1 pa3BojeM I'PafioBa, IITO je IOf-
pasyMeBaro 1 OCTeleHy iearpapusanyjy Apxase. [IpusHaBaibe MpaBa Ha IOKa/lIHY CaMOYIIPaBy
otmounmse o XII Bexa y Enrneckoj, Hemaukoj, [lIBepckoj, pahamem HoBe rpabaHcke kiace, a passuja
ce Ha Impornafiamy QeynamiaMa 1 anconyTHe MoHapxuje. HoBu 1 caMoCTaTHy HAuMH YIIPaB/bamba
JIOKA/THOM 3ajeTHMIIOM ¥ 3ajeJHIYKIM MOCTIOBMMA Be3yje ce 3a YKy IpafckKy tepuropujy .* Tako,
Ha IIpuMep, ,/loxaHa yrpasa y Bemkoj bpuranuju passujana ce of cpefber Beka. Baxxuu Behn
U Makby IPafioBM Cy JoOWIN paBo caMoyIpase Kpa/beBCKOM I10Be/bOM 1 Ha3BaHU CY IPafiCKIM
ynpaBHMM HoppyyjeM. IIpBa moBeba foferbeHa je 880.rogune (Manmcbepujy y Buntmmpy). Jom
MHOTO TI0BeJba je Iofie/beHO Off IBAHAECTOT Beka Hafasbe. OBe MoBerbe Cy MOACTaKIe pasBoj MohHe
rpahaHcKe cBeCT) 0 BNACTUTOM MAEHTUTETY U NIOHOCA Koju €y Y BpuTanuju naHac ounrnensu. Y
TPOBMHIIMjM je BeoMa orpaHidYeHa JI0KalHa yIIpaBa [ovea fja ce pa3BHja 110 JOHOIIEemhY 3aKo-
Ha O CUPOTHIbM [IOYETKOM CeflaMHaeCTor Beka“> Jlakiie, HOBM 1 ay TOHOMHY Ha4MH yIIpaB/barba
JIOKAJTHOM 33aje[[HULIOM U IIOC/IOBYMMA Y 10j, Be3aH je 3a YKy Tpaficky Teputopujy. HoBa nogena
pafa HacTana je y CpefileBeKOBHUM IPafIOBMMA, ITie Ce Ha pelaTUBHO Ma/IoM IPOCTOPY pasBujajy
TPrOBVHA U 3aHATH, a IOMUTIYKA CBeCT rpahaHCcTBa ycMepaBa ce ka 60p6u 3a jbyficka IpaBa 1
6071 5x1BoT. C 063MPOM [ia CY CpeftbeBeKOBHY IPajioBH [OOWIN Iy TeM KPa/beBHX N0Be/ba Ay TO-
HOMaH JIeTIOKPYT OPTaHN30Bakba II0C/I0BA, TO je YTUILIAJIO /i Ce YCIOCTaBy OpraHNu3aliuja BIacTy,

3 Parko Mapkosuh, YcrasHo npaso (Beorpap: Ilpasuu daxynrer Yausepsureray Beorpany, llenrap 3a u3gasamrso
u nHpopMucame, 2014), 405.

4 Cnobopan Opnosuh. Ycrasno npaso (Hosu Cap: IIpaunu pakynrer Yausepsurera y Hosom Capy, Lenrap 3a
U3HaBaYKy AenaTHoCT, 2019), 371.

5 Sheldrake, M., Karakteristike i tradicije lokalne uprave u Velikoj Britaniji, u: Mijat Damjanovi¢, Uporedna iskustva
lokalnih samouprava (str. 41-61) (Beograd: Magna Agenda, 2002), 41.
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Ia YaK ce MINIO U 10 popMupama MambIX BOjCKI, KOje CY ce CTapale 0 CIo/bHOj 6e36eTHOCTI
JIOKA/THMX 3aje[JHNLIA, Koje Cy MIHaye MMasle IPaBo Jia youpajy mopese Ha cBojoj Tepuropuju. Tako
ypebeHe noxaHe 3ajeHMuIIe, KOje CYy KpO3 MOHAPXOBE IIOBebe H00Ie Ay TOHOMIjY, Pa3lnKoBaJIe
Cy ce Off OCTaTKa ip>kaBe Koju je 610 mop Bramhy ¢eynanana. Kako ¢y rpajjoBu momynaumuoHo
Y TEPUTOPUjA/THO PACIIN, TAKO je MCKPCIIO MNTambe BEMIIMHE jeAMHNUIIe TOKaTHe CaMOyIIpaBe.
Marmbe jenuHuIle TOKaTHE CAMOYIIPaBe MOTOfHMje CY 3a OCTBapMBalbe JIOKAIHE leMOKpaTuje 1
camoympase. MebyTum, komuxe he jemyHuiie nokaaHe caMoyIpaBse y TEPUTOPUjATHOM CMUCTY
OMTH, 3aBUCK OfI LIEHTPATHUX B/IACTY, KOje MOPajy YBa)kKaBaTu HEKONMKO Kpurepujyma. Tpapu-
1111ja, eKOHOMCKA VI IPUBPE/HA TI0BE3aHOCT JIOKATHE TEPUTOPIjE, 3aXTEBY I CTPEM/bEHba TOKATHOT
CTaHOBHUIITBA Cy KPUTEPUjyMIU Ha OCHOBY KOjUX JipxaBa ypebyje moneny cBoje Tepuropuje Ha
jemVHMIIe TOKA/THEe CaMOYIIpaBe.

2. ICTOPUJCKM IIOITIE]I HA TIOKA/IHY
CAMOYIIPABY Y CPBUU

Kaga je peu o Tpapguuuju, Cpbuja je y morneny passoja mokaaHe caMoympase mocenyje. 1y
cpenteBekoBHOj CpOuji, OCTOjate Cy TOKaIHe 3ajefHILIe ca I3BECHUM CafipKajiiMa ay TOHOMIje.
Te noxanHe 3ajeHiuLie, Koje ¢y 6uie ypebhere o614ajuum mpaBom, Hocure cy cnenehe HasuBe: Ba-
CTE/IMHCTBA, CeJIa, XKYIIe, TPaJioBI, KpalIlITa X ToMe CI4HO. [lyr Iepuop; Heco6ofe y Hopo6/beHoj
Cp6uju o3HaveH je ofpeheHnm Kmuama caMOyIIPaBHOCTH y JIOKATHUM 3ajegHuiama. Tako je
npe [IpBor cprckor ycraHka, y ManuM HacebuMa Cpouje — cemyma, ocTojao kHes (06M4HO ca
HAC/eTHNM TIOTIOXKajeM) Kao opraH BmacTi. KHes je y cBojuM pykama ¢ysmuoHMCa0 [Ieo CYLicKe U
U3BPIIHe BIACTH, cTapajyhi ce 0 HajBXXHMjIM MUTAbMIMA Off MHTEPeca 3a KMBOT CTAHOBHMKA ¥
cenmuMa. KHeXXMHCKM KHe3, 3BaH Jipyraunje 0060p-KHes, Takobe ieo cyacke v U3BpIIHE BIACTY je
00aB/bao y KHeXXMHaMa, Koje Cy ce cacTojaie of Buie cena. Cama Haxuja 6111a je cacTaB/beHa Off
BIIIe KHexXuHA. KHe30BM ¢y 61y pefcTaBHMUIIM KHeXIHA Y HaXyja ¥ OfHOCUMA IIpeMa BUIINM
BIIACTMMa, KOje Cy MIMaJjie CBoje CefuIlTe y rpafjoBuMa. CpIicKa CpefjiheBeKOBHa JIOKalTHa CaMoy-
npasa (6osbe je pehu mokamHa yrpasa, c 003MpOM Ha Taalllibe CTBAPHO CTakbe CTBAPM) HUje MMaa
KapaKTepMCTHKe JaHAIlIbe CAMOYIIpaBe. JeTHOCTaBHO pedeHo, O1/Ta je CKpOMHOT JOMETa, alli je
Kao MHCTUTYIIMja 3aCTY>KHA 32 OUyBatbe HAL[VIOHATHOT MEHTUTETa ¥ CBECTH jefiHe, Tafja IOT/Ia4eHe
Hanyje. Yax u Taj Hepa3BujeH! 00/MK HapOJHEe caMOyIIpaBe IIPefiCTaB/bao je KaKaB-TaKaB TeMe/b
3a la/bU pa3Boj JIOKA/IHe caMoyITIpaBe, koju he oTrovetyt mocne n3bujama [IpBor cpricKor ycraHka.

MebyTum, noxanHa ynpasa Koja of BpeMeHa [IpBor cpIICKOT yCTaHKa ce IOHOBO JIeNy Ha
OKDYTe, Cpe30Be ¥ OIIITIHE, HUje Maia MCK/bYYMBO Y3MasHy IIyTamby, jep Cy HOCTojamy Hefle-
MOKPATCKM IIPEKUAM Y IeHOM pa3Bojy. Ca IOHOBHMM M3TpahyBameM cpIICKe pXKaBe, Koja ce
TeMe/bJ/Ia Ha IPMHIUITY IIeHTPpaTn3aliuje 1 jaKoM IPUCYCTBY BOjHMX BIACTH, He MOXKe C€ TOBOPH-
TV O HEKOM Of K/TaCMYHMX TUIIOBA JIOKA/THe CaMOYIIpaBe. Pasyior Tome je jak Hafi30p LeHTpalTHNIX
BJIACTI, C jeffHe CTpaHe 1 ofpel)eHoCT TOKa/THNUX BIACTH, C iPyTe CTPaHe. 3aKOHOM O OIIITHHAMA
13 1839. rofyHe, OMINTIHE Ka0 HajMatbe jefYHNUIIE TOKaTHe CaMOYIIpaBe HUCY MMaJle ofroBapajyhe
TIPMXOfie 3a peann3alyjy BIUXOBOT OyIIeTa, jep je Mopasa a TOCTOj11 CaINaCHOCT LIeHTPaTHUX BTa-
cTi 3a Ty pajmy. ONMIITHHCKY CY, KOjU CY YMHMIM KMeT U /iBa IOMONHIKA, a Kojit je 00aB/bao u
TIO/IUIIMjCKe TTOCTIOBE, 610 je TOKaTHM HajBaKHUjY OpraH. 3aKOHOM 0 ONIITHMHAMa 13 1866. ronuHe,
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0jayaH je MOMI0XKaj IIPeCTaBHMIKOT Te/a OMIITHHCKOT 360pa. VHade, 32 0Baj 3aKOH 3a KOji ce HaBO-
I f1a je 6110 cacTaB/beH 110 YITIeNY Ha ayCTPUjCKM MCTOMMEHM 3aKOH, IIOPef] TOTa IITO je YK/bY4MOo
onurryHy y KHes MuxajnoBy LeHTpa/IM30BaHy YIIpaBy, HABOAY ce Aa je uMao cefiche ocHoBHe
KapaKTepPUCTHUKe: ,,- OIUITIHA je Z00MIa IOTIYHNU]y OpraHM3aLjy; - CTajasia je IO CTPOryM Hafl-
30pOM LieHTPajIHe BIIACTY; - MU30OPHOCT je MOCTOjasIa, a7y OMIITUHCKM 360p Hifje MOrao CMEHUTH
OIIIITHHCKe OpTaHe, a HUje MIMao HY IIPaBO HajI30pa HaJl (bJIXOBUM PafioM; - ONIITHHA je cxBaheHa
Kao HEIoCcpefiHa MecHa IO/MUIINjCKa B/IACT, KAo IIOfPYYHM OPraH CPECKMX U OKPYKHMX HayeTHU-
Ka, IPEKO KOjIIX ce Ofp>KaBao pef 1 6e36eTHOCT Y 3eMJbl; - 3aKOH je M3paKaBao HeBepoBambe ¥
CIIOCOGHOCT OMIITHMHA J1a 06aB/bajy MOC/IOBe 6€3 TyTOpCTBa MOMnLje; - Tpaxkehu fja YaHOBU
OIIITUHCKMX (POpyMa MIMajy HEIOKPETHO MMakbe, IP>KaBHA BJIACT je II0Ka3a/ia Ia Ce Y ONIITYHAMA
MO>Ke OCTIOHUTY CK/bY4MBO Ha COICTBEHMKeE; - MOTYHOCT 3a LieHTpaIHe OpraHe BIACTH Jla CaMyl
CTBApajy Be/yKe OMIITIHE (MM MaJie), ako To Hab)y 3a moTpe6HO, 6e3 KOHCYITOBaa OMIITIHAPA S

Topuue 1878, naxre kapa je Cp6uja cTekma He3aBUCHOCT Ha BepnnHCKOM KOHTpeCy, YKUHYTH
Cy cBU 0O/IUIIM JIOKA/THE CaMOYIIpaBe ¥ YBefieHa OIMIMjCcKa yiipaBa. JJeceT rofuiHa KacHuje, 10HeT
je HOBU YcTaB, IIPBY Y TIOTIIYHO He3aBUCHO] ApxaBy Cpouju, mo3HaT kao Pajykancku ycras, 3a
KOjUI ce Ka>Ke la 03HaYaBa II0YeTaK 37IaTHOT fo6a okaHe camoynpase y Cpouju.” OBuM YcTaBoM
je 3afip>kaHa Iofiefia ip>KaBe Ha OKpyTe, CPe30Be U OMIITHHE. Y umaHy 161 YcraBa ce HaBopu: ,,Y
OKpy31MMa II0CTOje Y3 ApKaBHe yIIpaBHe BIACTH, KA0 CAMOYIIPaBHI OPIaHN: OKPY>KHE CKYIIIITIHE
¥ CTaJIHM OKPY>XHM ofibopu. IbuxoB je safjaTak fia Bofie 6pury o dyBamy 1 yHanpebemwy mpocset-
HMX, IPUBPENHNUX, caobpahajHuX, CAaHUTETCKMX U PUHAHIVjCKUX OKPY)KHMX MHTEpeca, Kao 1
Jia BpIIIe CBe IIOC/IOBE KOji1 61 ce 3aKOHOM CTaBIIIN Y BIXOB KPYT paja‘ YcTaB je MHAyTypucao
CaMOYIIpaBy OMNIUITHHA, @ 38 BPIIehe OMITYHCKMX TT0CT0BA, KA0 OPraHM CY MOCTOja/ly OIMIITHH-
CKIL CYJ, ONIUTMHCKY OXOOP M OMIITHHCKY 300p, JOK CY ONMIITUHCKY U360pYU OV HETTOCPeRHN.

»Y HajkpaheM ycTaBHa pelllera TEPUTOpHjalHe OPraHNU3alyje CTajle Cy Ha Moja IyTa usMebhy
JEeKOHIIEHTpalMje 1 AelieHTpaIu3alje BIacTH. Y OffHOCY Ha IIepMOf, IIpe TOra, HOBa Pellerha Cy
TpefcTaB/bata KpynaH Hanpenak .® Beh 1901. ronute, foHolIebeM YcTaBa, IOHOBO Ce CMambYje
CaMOCTA/THOCT Ha JIOKA/ITHOM HUBOY, Aa 61 y pasno6my of 1903. no 1914. rogune, 6una Bpahena
caMoyIpaBa Kpo3 HeloCpeiaH u360p MHCTUTYIYja M OCTOjakbe MOCI0BA CAMOYIIPABHOT AE/I0-
KpYyTa y3 IIOMMTUYKY U IPaBHY KOHTPOITY O CTPaHe Ap)KaBe.

Y Kpamesunu Cpba Xppara u ClroBeHal[a, a I0TOM 1 JyTOCTaBUjI 1 lajbe CY OIIITHHE 61Te
OCHOBHE jeJVHNIIE TOKaTHe CAMOYIIPaBe, a IOCTOja M CY U CPE30BH, OKPY3U 1 06/1acTH, kao Behe
LieTIMHe. ,, BUI0BaHCKMM yCTaBOM, IpefBUI)EHO je 1a ce 3aKOHCKM U3BPIIY TIOfIeNIa M ClIajatbe Ha
0671acTH IpeMa IPUPOHIM, COLMjaTHIM 1 eKOHOMCKIM IIPIINKAMa, IIPY 4eMy, jeffHa 06/1acT Hutje
morna umaru uiire of 800.000 craHoBHuUKa. ‘Ha yeny cBake 06macTy Ha/asy ce BEMMKM XKyTaH
KOTa T0cTaB/ba Kpasb 1 Kojit yIipaB/ba IpeKo Ap>KaBHMUX OpraHa MOCTOBMMa IPKaBHeE YIIpaBe y
067macTu. 3a MOCTIOBE MECHOT: ONIITUHCKOL, CPECKOT M 00/TaCHOT 3HaYaja yCTaHOB/baBa Ce MeCHa:
OTILITIHCKA, Cpecka 1 obrmacHa caMoympasa ypehena Ha Hadeny usbopsoM . Kapia je ped o ynpasu
¥ CAMOYIIpaBH IPajioBa, IpeABMheHO je a ce 0Ba 06/macT ypeny moceGHMM 3akoHoM. CaMoyIIpaBHY
OpraHM Cy ipeMa 3aKOHY 00aB/ba/iy cCaMoyIIpaBHe oCoBe 13 obmacTu: puHaucuja (yrBphusarma

6 RuzicaTysuna.,,AkryemHoct neje Ceerozapa Mapkosuha o mokanHoj camoynpasu®, Ananu [IpasHor dakynrera
y beorpany, 3-4 (1968): 384.

7 He6ojma MakcumoByh. AMIHMCTPATHBHO-TEPUTOPUjaTHA OPTaHM3AIMja U JIOKA/THA CaMOyIpaBa y Bunosnan-
CKOM ycTaBY (JOKTOPCKa fiucepTanuja ofbpamena Ha [lpasHom dakynrer Yausepsutera y Humry, 2021), 14.

8 Ilerpos, B., Crankosuh, M., YcraBHo npaso, beorpay: [Ipasuu pakynrer Yuusepsurera y beorpany, crp. 125.
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obmacHor 6yiieTa, pacronarama o6macHuM Aak6MHaMa y by mokpuha o6lacHMX pacxofa),
007TacHu jaBHM pafioBy U rpah)aHCKy NPOIICH, CTapambe 0 00TaCHUM IPVMBPESHUM MHTEpeCcHMa
(paTapcTBO, CTOYAPCTBO, BUHOTPalapCTBO, BORApCTBO, IYMAapCTBO, PEYHO 1 je3epcKo pubapcTBo,
JI0B, TEXHMKA IO/BOIPUBPEIHOTr II000/bIIAba), YIPaBa 00TACHUM MMambUMa, OpIUra 0 HApOHOM
3[[paBJby Y 00/IacTy M1 yCTaHOBaMa KOjuMa ce yHaIpelhyje 3ipaBCTBeHO cTame y 061acTy, 6pura
0 COLMjaTHUM 3aJjalluMa y o6macTit, 06/1acTi XyMaHe yCTaHOBe, obmacHe caobpahajHe ycTaHoBe,
capabuBame Ha yHanpebemy mpocsete y o6macty, capahuBarme Ha CTPy4HOM 06pa3oBamy y 00/a-
CcTH, 3aBoberbe 1 Op)KaBambe YCTAHOBA 33 IITEAHY, Y3ajaMHO IIOMarame M OCUTYpalbe, JaBambe
MULDbebA Ha 3aXTeB BIIaJie, 10 3aKOHCKIM IIPeIo3nMa KOj)t ce T4y 06/IacTi Kao M YOIIIITe O
CBUIMaA IPYI'UM IPEAMETIIMA, 3a KOje BJIajia TpaXX! IbUXOBO MUII/bEIHE. OBum ycTaBOM HpCHBI/Ibe—
HO je la caMOyIIpaBe UMajy cBOj ropuumby 6yyet. O6/macHe U cpecke CKYIIITHHE OMpae ¢y CBOT
npencenHyka u O6macHu cpecku of6op. Bemixu xyaH je 6110 BpXOBHM CTapellIyHA OIIIITE JPXKaB-
He aIMUHNCTpalmje y 06macTy (YKOMMKO [0 3aKOHY He IOCTOje 32 HapoduTe 0CTOBe AP)KaBHE
ympaBe moce6Ha HaIeNITBa 3a jegHy i Buiire o6mactu’

Ha ocnoBy OxTponcanor ycraBa 13 1931. rofune, perynmcaso je ja ce ONIITIHE Y CBOjUM
YUCTO YHYTPALIBUM IOCTOBMMA ypelyjy Ha caMoympaBHOM Hadeny. [paHuIle BUXOBe CaMoOy-
npase ofpebeHe cy 3akoHOM. KyIMMHaIMjy caMOCTaTHOCTH IOKA/IHA CaMOYIIpaBa je fJocerna y
coyjamucTnakoj Jyrocmasuju. Ilo YeraBy us 1946. ronute, HapogHY OfOOPY CY OPraHM JpPKaB-
He B/IACTM, @ OPTaHM3Yjy ce Y MecTMa (cea M Mamy IpafioBM), CPe30BIMA, TPALICKUM PEOHMMA,
rpajjoBUMa, OKpy3uMa u obnactima. Haponsu ogbopu pykoBofie paoM MOTUMHEHUX OpraHa
yIIpaBe 1 IPUBPENHOM U KYITYPHOM U3TPAJIEOM Y CBOME eNOKpYTY; 06e36elyjy samTury jaBHOr
HOpeTKa, CTyhaBatbe 3aKOHa 1 YyBambe pasa rpahana; yrBphyjy coj 6yuer. Hapopuu ogbopu
JOHOCe y OKBJPY CBOje HaIEXKHOCTY OIIIITe Iporuce (OfTyKe) Ha OCHOBY CaBe3HOT YcTaBa, YcTa-
Ba peny0Ke, CABE3HIX 3aKOHA, 3aKOHA PeITy6/IiKe 11 OIMIITHX IIPOITNCA BULIKX OPraHa Ap)KaBHe
BracTy. Hapopuu of6opu fy>xHY €y fa ce ¥ M3Bol)erby OMIITIX M MeCHUX 3a/jaTaKa OCTIambajy Ha
MHUIMjaTUBY 1 IMPOKO ydenrhe HApOJHNX Maca 1 Ha OpTaHu3anuje pagHor Hapopa. Ilo YcraBy
u3 1963. roguHe, oNIITHHE Cy O1Ie OCHOBHE APYLITBEHO-IONMUTIYKE 3ajeflHNMIIe, u3rpaheHe Ha
OCHOBaMa KOMYHA/IHOT CHCTeMa, KOju je ycTaHoB/beH 1955. ropuHe. Taj cucTeM je peTnocTaB/bao
OflyMUpambe p>KaBe, eeTaTU3alujy U IpeysuMarbe (byHKqua Ip>aBe off cTpaHe onuTyHa. OHO
1ITO je pehe pellierse y yIOpeHOM IIpaBy, 61110 je Ha CHA3Y Y YCTABHOM CHCTEMY COLIMjamuCTIHIKe
Jyrocnasuje. Hanme, Baxuna je mpeTIocTaBKa HafIeXXHOCTH oNuTHHe. OMIITHHY Cy NpUIIajane
cBe (yHKIIMje BIIACTY, OCUM OHMX KOje Cy M3PUYUTO JOfe/beHe IPajy, HOKPajIHYL, pernyomium u
dbenepauuju. Tako cy jemyHuIe TOKaTHe caMOyIpaBe OyIe TPajjoBy, T0CeOHO ITTaBHY IPAfIOBH
pemy6iKa ¥ IIOKpajiHa, TpajicKe OMINTIHE, Cpe3oBy 1 beorpay, kao rmaBHu rpaj. Ycras 13 1974.
TOMHE, KOji je yBeo OpojHa HOBA MHCTUTYLIMIOHA/IHA Pellelba, OfiPEANo je 00aBe3HO yipyKyBatbe
OIIIITHHA Y TPajICKe U PErVOHa/He 3ajeHNUIIE Kao ToceOHe APYIITBEHO-IOMUTIYKE 3ajefJHIIIE Ha
Koje ce IIpeHOCe ofjpeh)eH MoCIoBY 13 HaIIeXKHOCTH PeITy6/MKa, OTHOCHO ay TOHOMHIX ITOKpPaji-
Ha U’ OIIIITMHA.

YcraBom u3 1990. roguue oppeheHe ¢y ycTaBHe OCHOBE JaHAllbe IOKaNHe CaMOYIIpaBe.
360r 3Hayaja 0BOT YCTaBa, yKa3yjeMo Ha HEeroBa pellera, Koja ce OTHOCe Ha IOKaTHy CaMoyIIpa-
BY. ITo oBOM AKTY, ONIITIHA NIPENCTaB/ba OCHOBHY je]II/IHI/H_Iy JIOKaZIHE CaMOYIIpaBe. ,,OHU_ITI/IHa,
TIPEKO CBOjUX OPTaHa, y CKIaJy ca 3aKOHOM: 1) JOHOCU IporpaM pasBoja, ypOaHMCTUYKY IITaH,

9 Ivancevié, G., Razvoj lokalne samouprave u Srbiji, Kultura polisa, 46/2021, str. 161.
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OyueT 1 3aBpIIHY pauyH; 2) ypebyje u 06e36ebyje ob6aBmarme 1t pa3sBoj KOMYHATHUX IETATHOCTI;
3) ypebyje 1 06e36ehyje kopuurhere rpagckor rpa)eBUHCKOT 3eM/BIIITA U IOCTOBHOT IIPOCTOPA;
4) crapa ce 0 M3TpajiBbL, OAPKaBaby M Kopuurherwy TOKaTHUX ITyTeBa U YIUIA M [PYTUX jaBHUX
objekara off OIIITMHCKOT 3Ha4aja; 5) cTapa ce 0 3afoBojbaBamy ofpehennux nmorpeda rpabana y
obnacTyMa: KynType; 00pa3oBama; 35paBCTBeHe U COLMjaIHe 3aIUTHTe; JPYIITBEHe OPUTe O Hery;
GbusuuKe KynType; jaBHOT 00aBeINTaBamba; 3aHATCTBA, TYPU3MA M YTOCTUTE/bCTBA; 3AlITUTE U
yHarpehuBarma )XMBOTHe CpefiuHe, M Y APYTUM 06/acTIMa Off HeIIOCPEHOT MHTepeca 3a rpaba-
He; 6) M3BpIIIaBa 3aKOHe, ipyTe mpomuce 1 omuTe akte Perryomuke Cpbuje umje usBpiuaBame je
HoBepeHo ommuTHY; 06e36elyje M3BpIIaBarbe IpoINca 1 OMIITHX aKaTa OMIITHHe; 7) 00pa3yje
opraHe, opraHusanuje u cryxoe 3a moTpebe OMIITIHE U Ypehyje BUXOBY OpraHM3aljy u paj;
8) o6aBba 1 Apyre mocnose yrBpheHe YCTaBOM U 3aKOHOM, Ka0 1 CTAaTyTOM omuTiHe. CucreM
NokanHe camoympase ypehyje ce sakonoM. Perry6nmka Cp6uja Moyke 3aKOHOM IOBEPUTH BpILIICHe
T0jefMHIUX ITOCTI0BA Oipel)eHO]j OMIITIHY 1 IPEHETH joj CpeficTBa 3a Te mocmose  (wiaH 113 Yerasa).
YcraBoM je, Takobe, 6110 pomycaHo fa 3a 06aB/barbe YCTaBOM M 3aKOHOM YTBpheHIX MOCTIOoBa,
OIILITVHY IIPUIAJajy IPUXORY yTBpheHNM 3aK0HOM. ,3a 3aJ0BO/baBambe I0Tpeda rpahana y omurri-
HM CPefICTBA Ce MOTY IPUKYIIbaTI Ha OCHOBY HEIIOCPEeHOT M3jalllbaBatba rpabaHa, y ckiagy ca
3akoHOM“ (wraH 114 craB 2 YcraBa). CTaTyT ONIITHHE je IOCTA0 yCTaBHA KaTeropuja, ¢ 063MpoM
fia ra je HajBMIIV OMIITY IPABHMU aKT U3PUYNTO HpeBuhao. TuM akToM, KOji JOHOCU CKYIIITH-
Ha OIIITHHE, ypeDyjy ce OCIOBM OMIITIHE U OPraHM3allija i paj OpraHa OMUITHHE. YCTaBOM je
perymicaHo HeTIOCpeIHO HapofHO OfNy4uMBatbe myTeM pedepeHiyMa 11 ofTydnBame rpahana
IIPEKO CBOjUX MPECTABHUKA Y CKYIUITYHM OMIITHHE. , CKYIIITUHY OMIITHHE YMHEe Of0OpPHI-
I U3a0paHM Ha HEIOCPeNHUM M300p1Ma, TajHUM ITacambeM  (wiaH 116 craB 2 YcraBa). Ycra
je IIpefBUfIe0 fia ce TOjefVHa ONIITIHA 3aKOHOM MOXKe YTBPAMTY Kao Ipaf] y3 06aBe3y fia ce Ha
TepPUTOPUjU TAKBOT Ipafia 06pasyjy iBe MM BUIIE pajickux omurtyHa. CraryToM rpapa oppebyje
ce Koje TOCTIOBe OIILITIHE BPLIN TPaf, a Koje rpajfcka ommurtyHa (wian 117 cras 2 Yerasa). Kao u
Baxkehn Ycras, Tako je u Yeras u3 1990. rofuHe, Kpo3 moce6aH WiaH HOPMIPAO MONOXKaj Tpafa
beorpapa, kao rmaBHor rpaja. ,Ipag beorpan o6aBspa mocnose onuiTiHe yTBpheHe YcTaBoM 1
ocrIoBe Koje My Perry6ika 3aKoHOM TTOBepY U3 OKBMpa CBOjUX Ipasa 1 fy>kHocty. Tepuropuja
rpaga beorpana yrphyje ce 3axonoM. Ipany beorpany npumnapajy npuxoau yTBpheny 3akoHoM,
Kao U CPeJCTBa 3a 00aB/bambe MOBEPEHNX IOCTOBA U3 OKBUpA IpaBa 1 Ty>KHOCTU Permy6bmmke
Cp6uje. Ipap Beorpay nMa cTaTyT KojuM ce ofipebyje koje mocmoBe onmuryHe Bpuiy rpag beorparg,
a Koje Tpajicka OIILITHHA Y BeroBoM cacTaBy U ypebyjy opranusauuja u pay oprana Ipasa, kao u
Jpyra mTama of uHrepeca 3a rpaji beorpap. Craryr rpaga beorpaga monocu CkynmitiHa rpaja
beorpana. Ckynuruny rpaja beorpaja unne og6opHuIiy 13abpaHy Ha HEIIOCPETHUM U300pKMa,
TajHMM I7TacameM (wiaH 118 YcraBa).

I3 mocapaisyx usmarama Koja cy, y Hajkpahum nprama, o6yxBaTuia OIIITe KapakKTe-
PUCTUKe JIOKAJTHE CaMOYIIpaBe U MCTOPUjCKY PasBoj MokayHe camoympase y Cpouju, Mornu 6u
KOHCTAaTOBATH [ja [I0CTOje cnefieha ocHOBHa 06enesxja TokamHe caMoyIpase: 1) mocrojame YcraBoM
1 3aKOHOM yTBpheHor 061Ma caMOyIpaBHIIX JIOKa/THIX IO0C/I0BA, KOje je[MHNIL[e IOKATHe CaMOy-
IpaBe BpIle (e3 MIHTepBeHIYje IeHTPaTHIX APXKaBHUX OpraHa; 2) rpahan y jenuHIIIaMa T0KaHe
caMoyIpaBe cI0OOTHO 6Upajy CBOje IPeCTaBHMYKO TENO WV AUPEKTHO OFIY4Yjy O NUTambUMa
OMTHIUM 32 CBAKOJHEBHM JKMBOT Y TIOKAJTHOj 3ajefHUIIN; 3) OpraHM3alMOHA U TIePCOHATHA CaMo-
CTA/THOCT JIOKAaTTHUX MHCTUTYLN)a; 4) ayToHOMUja GMHAHCHjCKMX M APYTUX CPEACTaBa, OfHOCHO
COIICTBEHMX IIPVUXOMA, YMjU ce U3BOpHU U HaMeHa yTBPhYjy y Oyyety nokante 3ajenuuue. Vinade,
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JIOKQJTHU — OMIITMHCKY OylIeTU 3aCHOBAHM CY Ha YeTUPHU K/byUHA eMeMeHTa: ,, 1. CUCTeM IPUXOia,
2.cucreM pacxofa, 3./IoKanHu Oyiet, 4. mokanHa puHaHcujcka agmunucTpanyja“ (Jlykuh, 2019,
I1. 266)'%; 5) ycTaBHA M 3aKOHCKA 3alITHTA CAMOYIIPABHIIX IIPaBa jefMHNIIIaMa JIOKa/IHe CaMOyIIpa-
Be, a 3apaj] BMXOBOT IIPaBOBA/bAHOT JIENOBAMbA.

3. YCTABHUM ITO/TOKA] I KAPAKTEPUMCTUKE
JIOKA/THE CAMOYIIPABE Y CPBUJU

Y Cpbuju, kao u y mojefyHUM APYTMM YCTAaBHUM CUCTEMMMA, TOKaTHa CaMOYIIpaBa je
ycTaBHa KaTeropuja. OBa MHCTUTYIIM]ja je M BUJ ieLieHTpanu3anuje Apxxase. Kazja je ped o merren-
TpanM3aLujiL, yKasyje ce: ,Hacympot nenTpanusanujy, feneHTpanu3anija mogpasymena ypehame
HaJJIeXXHOCTY HIDKUX, IepU(epHIX TePUTOPUjaTHUX KOMEKTUBUTETA, IPU YeMY OHU OCTajy, ¥
U3BECHOj Mepy, ofpeheHn BUIIMM yIIpaBHUM MHCTaHIaMa. [Jakiie U LieHTpanu3alyji U feleH-
Tpa/M3aLjI CY IMAHEHTHM OJHOCH U CTamba HafipeheHocTy 1 mofpeheHocTH, jep camMo OHO IITO je
yCTpojeHo kao (He)xujepapxujcku ypehen nopegax mosxe 61ty oppxuso ' Tako mpodecop Jlazo
Kocruh tBppu fia je mprkaBa fielleHTpamM30BaHa YKOMHKO je BIaCT pa3MellTeHa, OfHOCHO YKOMIKO
ce BpIIM ca Bure Mecta. OH UCTHUYe jefjaH BP/IO OUTaH acCIeKT [ielieHTpanusaluje: ,JelleHTpa-
JIICTIYKO ypeDeme MpeTHocTassba fpxKaBe IPUINIHOL, YaK I BEMMKOT TePUTOPHjalHOT OIICera.
Kox MuHMjaTypHUX ipXaBa He MoXe OMTI HU pedn 0 feneHTpanmsauuju... Kocruh gogarHo
IIPENM3Npa 0Baj CTaB: ,,|aMo I7ie MMa OMIITUHCKE CAMOYIIPaBe, Koja je AHAC J MaTepyjaTHo BP/IO
OTpaHIYEHOT 00MMa, Ip)KaBa He IIpecTaje OUTH LeHTpamucTiiKa. [la 611 ce cMaTpaa ieLieHTpamu-
30BaHOM, Tpeba a ocToje MHOro Behe, 3aMaliHuje, jade, CAMOCTATHIje TEPUTOPHjATTHE jeIUHULIE.
Tpeba ga moctoje, kako Hemipu kaxy, koMyHante Bese Buier pefa (Kommunalverbinde hoherer
Ordung)“'?, Kao 11 kKo ayTOHOMHe IOKpajiHe, IPABOM Ha IOKAJTHY CAMOYIIPAaBY rapaHTyje ce jefaH
IpocTop 3a 06aB/barbe TOKAITHUX [I0C/I0BA, I7ie HUCY HAJUIEKHU IIeHTPaIHy opranu .

Ca nepuopom Tpansuimje gecune cy ce y Cpouju, modes op 1990. ropuHe, KpyIHe mpo-
MeHe Y YCTaBHOM ¥ 3aKOHCKOM II0/I0XKajy JIOKa/THe caMoyTpase. JlokanHa camoynpasa o Kapmy
Opuapuxy UMHY OCHOBY KOHCTUTYLIMOHAHE AEMOKpaTHje, Koja ce 4ecTo okasana nsHeHabyjyhe
OTIIOPHOM IIpeMa IPUTIUCIIMMA ToTauTapHe Brafe.'* To Huje KapakTepuctika camo Cp6uje, Hero
U ApYTUX 3eMasba y TpaH3uuuju Ha bankanckom nonyoctpsy EBpore. Tako ce mory ussyhu 3ajen-
HITYKe KapaKTepUCTIKe 3eMajba y TPaH3UIIMjI II0BOFOM IO/I0)Kaja TOKaJTHe caMoyIIpase:,,1) CBaxa
071 3eMajba y TPAH3UIIUjH je OHeNa HOBM, ,,IEMOKPATCKU “ YCTaB. YCTaBOM Ce TapaHTyje OKaj-
Ha caMoyIIpaBa U YOIIIITeHO ofpelyjy mweHe HaIeXXHOCTY, IPMHIMIN OFHOCA €A LIeHTPATHIM
HIBOOM BJIACTY, HAYMH OCHMBAIba, IPOMEHA TePUTOPUje, MHCTPYMEHTH 3aLITUTE HeHNX NPaBa
¥ APYTU elleMeHTH TIPaBHOT TI0I0XKaja Ha HMBOY Havena, JaK/e, OHa Y>KMBA YCTABHU CTATYC; 2)

10 Mapuja Jlykuh, ,,Yora 6yyera y dunancupamy nokamHe camoynpase’, BojHo freno, 2 (2019): 266.

11 Jejan Byueruh, [lenenrpanmsanijay KOHTMHEHTATHIM IPaBHIM CiCTeMMMa (OKTOPCKaA iucepTalija ofbpare-
Ha Ha [IpaBHOM ¢akynrery Yuusepsurera y Humry, 2012), 43.

12 Jlazo Koctuh, YcraBno npaso (Cabpana gena - npsu Tom) (beorpan: 3UIIC Cpnicka papukansa crpanka, 2000),
259.

13 Opnosuh, YcrasHo mpaso, 383.

14 Karl Fridrih. Konstitucionalna demokratija — teorija i praksa u Evropi i Americi (Podgorica: CID, 2005), 199.
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TapaHTyje ce ayTOHOMUja jefMHNUIIA TOKATTHE CAMOYIIPaBe, Koja 61 Tpebaso a o6yxsata cmobomy
0ff MOTyhe KOHTpOJIe Ie/MMCXOJHOCTY aKaTa Koje JOHOCH Y BpIIeY CBOjIX M3BOPHIUX OB/lalIhema
Ofl CTpaHe AAp)KaBe, IITO je ¥ 06aBe3a 13 EBpoIicke moBesbe 0 IOKaTHOj CAMOYIIPABH, /1M 1 0O
KOHTPOJIe 3aKOHUTOCTI ¥ yCTAaBHOCTH HeHOT Pajia Off CTpaHe Ap>kase; 3) IIpaBHY IIOI0XKa] JIOKATTHe
CcaMOyIIpaBe IIPELM3HO je pery/micaH sakoHuMa. To ¢y 3akoHM Koju ypeDyjy agMuHUCTpaTuBHO-Te-
puTOpUjaHy MOfieNy, OpraHU3alMjy TOKaTHe a[MUHUCTpALVje, HaIeKHOCTH, HauMH 1360pa
JTIOKAJIHVX TPeJICTaBHMUINTABA, ToceOHe APYIITBeHe 0671aCTH Y Be3N ca TOKaTHOM CaMOYIPaBOM
Kao IITO CY jaBHY [IPMXOAY, UMOBJHA, jaBHe HabaBKe, pedpepeHIyM, je3uK 1 MICMO Y CTY>KOEHOj
yHOTpe6u, yIpaBHI IIOCTYIIAK, PAJHY OFHOCK Y CIMYHO; 4) 3a BpIllerhe N3BOPHUX HaIe)KHOCTI
jenMHMIIaMa JIOKaHe caMoyIpaBe ce 06e36ehyjy 1 usBopHu npuxony, a gpxasa obeszbehyje
CpeficTBA 13 CBOT OyIleTa WIM yCTYIIa CBOje IIPYXOfe 3a BpIleke IPeHeCceHNX U IIOBEePEeHNX HaJl-
JIEXKHOCTH, Kao 1 HeffocTajyha cpencTBa y Iornefy M3BOPHUX IOCTIOBA, IUTO je CIy4aj y Behunu
jenmMHIIa TOKaTHe caMOYTIpaBe CBUX OBUX ApxKaBa; 5) [pabau HemocpenHo 61pajy mpencTaBHMYKA
Tela M ocTaB/beHa UM je Beha MoryhHoCT 3a HemocpenHo y4enrhe y BpIIeY jaBHUX IIOCTIOBA,
TUM [ TU MHCTPYMEHTI HUCY Y MOTIIYHOCTU Hpuaroheny o6jeKTMBHUM MOIyhHOCTIMA, IIPO-
BEPEeHMM pelleh}Ma, HUTY peaHuM IoTpebaMa rpabana, T je TeCHO I10Be3aHO ca IIPUPOFIOM
€KOHOMCKVIX OFTHOCa KOjJi Ce Tpajie ¥ CBaKOM Off APYILITaBa OBUX 3eMaba ‘.

U YeraBom Cp6uje ypehenn cy OCHOBHM eleMeHTH U KapaKTepUCTHKe IOMI0Kaja TOKaTTHe
camoympase. [IpenusHuje ofpenbe o TOKATHOj CAMOYIPABY HA/Aa3MMO Y 3aKOHMMA, Kao LITO Cy:
3aKOH 0 JIOKa/IHOj CAMOYIIPaBM, 3aKOH 0 TePUTOpUjanHoj opranusanuju Peny6muke Cpbuje, 3akoH
0 ¢uHAHCKpaIby IOKATTHE CaMOYIIPaBe, 3aKOH O ITTABHOM I'Pajiy, 3aKOH 0 KOMYHA/THUM Je/IaTHO-
CTVIMA, /I 11 OI3aKOHCKMM aKTVMa, Kao J1 IPOIIICUMA Koje JOHOCE caMa IOKa/THA CaMOYIIpaBa.
JloxanHa caMOyIIpaBa IpeficTaBba IpaBo rpabaHa 1 OpraHM3aIMOHY BUJ AelieHTpau3alje
Bracti. Beh y Hayenmuma Yerasa Pery6ruxe Cp6uje u3 2006. rofuHe ce TOBOPY O TIOKPajUHCKO]
ayTOHOMMjU U I0KaTHOj CAaMOYIPaBH, IITO jaCHO yKasyje 0 3Hauajy oBMX MHCTUTYLUja. Tako ce
y wiany 12 YcraBa HaBopu: ,,[IpXkaBHa BJIACT je OrpaHMYeHa IpaBoM rpal)aHa Ha HOKpPajUHCKY
ayTOHOMMjY U JIOKaJIHY caMoympaBy. [IpaBo rpahaHa Ha IIOKpajUHCKy ayTOHOMU]Y U JTOKA/IHY
CaMOYIIpaBy IOIeXe CaMO HaJI30py YCTaBHOCTYU U 3akoHUTOCTH . Cy6jexTyt mpaBa Ha JIOKajHy
caMmoympasy cy cu rpabanu Penry6myke Cp6uje TouupaHy IpeMa MecTy IIpe6UBaIMIITA Y JIOKAII-
He 3ajeIHNIIe — OIINTKHe, Tpafioe 1 rpaf beorpan. Ipabanu cy y cBuM ommuTiHaMa 1o cafipxajy
TpaBa Ha IOKA/IHY CaMOYIIPaBy U3jefHAYEHH, IITO 3HAYM 1A je[MHMIIE TOKA/THE CAMOYIIPaBe UMajy
JICTe HaJINIe)XHOCTH 1 OpTaHe BIIACTH.

JlokayHa caMOyIIpaBa IMa FapaHTOBAH KPYT CaMOCTa/THIX, OFHOCHO M3BOPHUX OB/amhema.
Ta osnainhema ce jemue YcraBoM u 6mke ypehyjy 3aKkOHOM 1 BUX TOKaTHa CAMOYIIPaBa JIeioM
ypebyje cama, a u3BpIIaBa UX y HOTIYHOCTU. VI360p oprana BIacTi y TIOKalIHUM caMOyIIpaBaMa
je meo ayToHOMMUje oKasHe 3ajenuutle. Tako rpabanu, 6e3 yuemha apxase, 6upajy cBoje oprane
Brnactyt. CKyIIITIHA OIITHHE (M Tpajia) 6Mpa ce HeOoCPEfHO, a M3BPIIHY OPTaHM — PEACEfHUK
OIIITHHE U onTHHCKO Behe mocpenHo. Tek ako fohe 10 u360pHOT criopa 360r HE3aKOHUTOCTH,
IpkaBa he HakHaJIHO, Ty TeM CYy/ia, Y4eCTBOBATH Y M30OPHOM IOCTYIIKY. JIOKa/IHA caMOyIIpaBa y
Cp6uju uMa cTaHe U3BOpe (PUHAHCUPAIHa, KAao CBOje M3BOPHE IPUXOJe, KojuMa cTo6OfHO pac-
nonaxe. VIHade, y MofilepHUM Jip)kaBaMa, I1a Tako 1 y CpOuji, jenuHimIIe IOKalHe caMOyIIpaBe ce

15 Darko Goli¢, Igor Soltes, ,,Karakteristike lokalne samouprave zemalja u tranziciji“, Pravo - teorija i praksa, 5-6/2009,
str. 70.
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Cyo4aBajy ca 036M/bHIM IPOOIIEMOM, & TO CY OCKYHM caMoCTanHu 13Bopu npuxopa. Hajpehu reo
IIPUXOJiA jefIMHMIIA JIOKATHE CAaMOYIIpaBe IOTIYe U3 P)KaBHOT OyleTa, IIITO HETaTYBHO YTUYE Ha
OCTBapMBalbe TOKaTHE CAMOYIIPaBe. AKO jefiyHMIIE T0Ka/THe CAMOYIIPaBe He MOTY ia CAMOCTAaTHO
HPVKYIUbajy IPUXOJiE U f1a O HIXOBO]j IOTPOLIY OTYUYjy, TOKaaHa camoytpasa he y 3HaqajHOj
Mepy 6MTU MPTBO CTI0BO Ha ITanupy.,,Y EHrneckoj oxo 80% TpoIkoBa ToKanHe BIacTy pMHAHCH-
pa ce U3 rpaHTOBA LieHTpayHe BIacTy ' To je cpefcTBO Aa IpXKaBHA BIACT, y PaKTUYKOM CMUCIY,
OTpaHI4M JIOKA/THY CAMOYIIPABY, MAKO je Y GOpManmHOM CMICTY He OTPAHIYaBa. JeAMHMIIe TOKAII-
He CaMOYIIpaBe 3aAP)KaBajy Haf/IKHOCTH, ATi He MOTY UX BPLIUTH Y Lie/IOCTH, C 0031POM fia He
HOCeNyjy [OBO/BHO (GDMHAHCUCKIX CPeICTaBa Koja CaMOCTAIHO IIPUKYIIE.

MapxkupaHo je fja IocToje ,,9eTHpH cructeMa $pyHAHCHUPamwba TOKaaHe camoynpase. [IpBu
CUICTEM je IeHTPAUCTUIKY ¥ HUje Y CKIafly ca IIpUPOAOM J0KanHe camoympase. To je cucrem
TI0 KOMe CBU jaBHY IIPUXO[M IIPUIAJIajy IPXKaBH, @ OHa OJTydyje 0 ToMe KOMMKM Ao npuxopa he
TOMjeNUTI jefMHNUIIaMa JIOKaTHe caMoyIpase. [IpyTy CUCcTeM IIPEeTIoCTaB/ba ia 3aKOHOM Oy
IPENM3HO YTBpHEeHM U pasjiBojeHy Ap)KaBHY U JIOKATHY IpUXoau. [Ip>kaBa 1 jefyHMIe IOKaTHe
caMoOyIpaBe HeMajy 3ajeHIYKe IIPYUXOfE, T1a je 1aKO Pa3iBOjUTH jeflHe Off JPYTUX. JeAMHMIIE IOKAI-
He CaMOyIIpaBe MOTY OCTBAPUTI OHOMMKO CAMOCTATHOCTY KO/IMKY CY TIOKA/THY IIPUXOA. 3aKOHOM
ce yTBphYjy 1 HaJTIeXXHOCTY M M3BOPY IIPUXOJIA jefMHNLIA TOKa/IHe CAMOYIIpaBe, TAKo Jia 611 Tpebasio
Jia je CHCTeM KOH3MCTEHTaH, jep 3aKOHOfjaBall Tpe6a a BOJy padyHa o ToMe ia Aofjerbyjyhu camo-
CTaJTHe HaJIeXXHOCTH jefMHNUIIaMa IOKaTHe CAMOYIIPaBe, UCTOBPEMEHO (MCTIM 3aKOHOM) YTBPAK
IOBOJbHE M3BOpE IPUXOJia 3a BpLeme 0BUX HayiexxHocTn. Tpehn cucreM QuHaHcKpamwa 3HaUN
fia Cy Ap>KaBHM ¥ JIOKaTHU IIPUXOAY Koje Ap>KaBa youpa, a fjerne ce usmeby npxxase u jenuania
JIOKaJIHe CaMOYIIpaBe, IpeMa MjepusuMa 1 y oMjepy koju cy yrBphenn sakoHoM. YeTBpTH cucTeM
nonpa?,yMjeBa fa Cy CBI jaBHI/I npuxogn 3ajeJIHM‘{KI/[, IIITO 3HA4YM [1a C€ njene IIpeMa IIponeHTMa
KOjJ Cy 3aKOHOM yTBpheHn, ipu yemy Apxasa ofpebyje koju mpuxonu u y kom 06umy he npurma-
CTU B0j U jelMHMIIaMa ToKayHe camoympase”.” Cp6uja je usabparna Takas cucTeM UHAHCHpPaba
JIOKaJTHe CaMOYIIpaBe, Ifie Cy IpeL3HO YTBpheHN 1 pasjBojeHyt IpXKaBHYU U TOKATHU IPUXONIL.
lHave, Toxa/IHa CAaMOYIIPaBa je TENIKO 3aMIIC/IMBA (€3 IIOCTOjaba CAaMOCTa/THUX MI3BOPa IIPUXOJia.
[Ila 611 mokanHa camoympaBa nuMana 6pojHe caMoCTaIHe HaIIEXXHOCTH, B0j Tpeba omoryhury fja
HapTHULMIIPA Y PACIIOfie/I IPUXOJA, Koje ipXKaBa 0CTBApYje Ha T0KaTHOM HUBOY. To ce moce6HO
OJTHOCH Ha MaJie jeMHILIE IOKA/THE CAMOYIIPABE, YMji CAMOCTA/THY 3BOPY IPUXOfla HUCY U3~
HI, I1a CY joj moTpebHe (uHaHCHjCKe foTalLlje fpXKaBe.

JemuHuLe MokanHe camoympase y Cp6uju uMajy YcTaBoM rapaHTOBaHa IIpaBa 3allITUTe
JIOKaJIHe CaMOYIIPaBe U3 CBOT T0JI0)Kaja Ipef AP>KaBHMM OPTaHMMa, YCTaBHUM CY[oM, BpxoBHIM
CyZioM U YirpaBHUM CyfioM. Hexommko je eneMeHaTa Koju 9iHe T0KaTHy CAaMOYIIPaBy Kao yCTaBOM
ypebeH Bup HelleHTpanusatyuje BIacTiL, a TO CY: Ha3UB, TEPUTOPHja, CEUILTE, OCHUBAE U YKU-
Jame jeAMHMNIle TOKaTHe caMOyTIpaBe, HAYMH OjlTy4NBama rpabaHa, ypeheme nokanHux oprasa,
HaJeXXHOCTH, Beh ToMeHyTH QyHaHCHpabe, KOHTPONIA U 3aIITHTA IOKATHe CaMOYIIpaBe.

HasuBu jenuuuia ToxanHe caMoyIpase Cy OIMIITHHA, Ipaj u rpafi beorpan. Mehytum, To He
3Ha4l fla Cy TO pas/MyNTe BPCTe TOKA/HYX 3ajefHNIa, Beh 1a je ped 0 jelHOj OCHOBHO] jefMHULII

16 Martin, S.,,,Local Government Improvement in England: Policies, Progress and Prospects“, Commonwealth Journal
of Local Governance, 8-9 (2011): 71.

17 Topan Mapkosuh, YcraBuo npaso (Mcrouno Hoso Capajeso: JII «3aBof 3a yiibeH1Ke 1t HACTaBHA CPeACTBa», A.Jl.,
2021), 397-398.
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JIOKaJIHE CaMOyIpaBe — ONIUTIHIY, a la CY U3BefieHe jeAuHuIle rpaj u rpag beorpan. Jipxxasa
3aKOHOM OJ/Iy4yje O OCHUBAIbY U YKUIAby TePUTOPMje U CENUILNTA jefMHIILIE TOKAIHE CaAMOY-
npase. OBOM OCHUBAIY U YKUAAbY IPETXOAN CaBETOLABHY pedepeHIyM Off CTpaHe IOKaTHOT
cTaHOBHMIITBA. CKYIIITHHA ONuITHHE (OFHOCHO, IPajia), Tj. OMIITIHCKO Behe vty camu rpahauu,
MOTy Jia IOKpeHY MHUIMjaTVBY 3a IPOMEHY ONIITUHCKUX rpanuia. Onurrute (kojux y Cpbuju,
TpeHyTHO uMa 150) mpefcTaB/bajy OCHOBHE TEPUTOPHUjaIHE jeAMHNLE U ¥ BYIMa ce OCTBapyje
7I0Ka7nHa camoynpasa. OHe MMajy CTaTyC IPAaBHOT NULA ¥ HA IbMX0BOj TEPUTOPU)I XKUBY HajMatbe
10.000 craHOBHMKA. 3aKOH 0 JIOK/THOj caMoyIpaByu npepsubha MOryhHOCT ja ONIITHHE VIMajy 1
Matbe off 10.000 craHoBHMKa. Tako, onuITIHE Koje Cy 06pasoBaHe [0 pecTaHKa BaXKera 3akoHa
0 TepuTopujanHoj opranusaryju Peny6bnuke Cpouje, Mory nmaru Matse off 10.000 cTraHoBHMKa
(Hapopna ckynurruna Penry6muxe Cp6uje, 1991)'. ,,JI3y3eTHo, Kafia IOCTOje MOCeOHU eKOHOM-
CK1, reorpad)CKt MV MCTOPHjCKY PA3TIO3JL, MOXKe Ce OCHOBATY HOBA OIILITHHA ca Mambe o 10.000
craHoBHUKa".'* OMIITIHA je afMUHUCTPATUBHA 1 IPUBPEJHA IIe/MMHA CI0OCOOHA Jja BPIIN CaAMOY-
IIPaBy ¥ MCTY OCTBapyje MyTeM CBOjux opraHa u rpahana HerocpenHo. [pagosu xojux y Cp6uju
1Ma 23 Cy 10 CBOM IIPaBHOM 00MMY, KaJia je ped 0 CaMOYIIPaBIL, ICTO LIITO ¥ OIIIITHHE, CAMO UMajy
npyraunje ume. HoBuHa 3akoHa o I0OKa/IHOj cCaMOyIIpaBH je 1iTo oBrainhyje rpaj Aa y cKimagy ca
3aKOHOM 00pa3yje KOMyHaIHy onuiujy 1 o6e36elyje u opranusyje Bpliere OCTOBa KOMyHaI-
He nomuuyje. Ty MoryhHocT Hema omurryHa. Ipaj; Kao jeAMHMIA JIOKaTHe cCaMOyIIpaBe Mopa Jia
6poju Hajmare 100.000 cTaHOBHMKA (TO je ¥ HEKMM CTy4ajeBiMa I Matbe) Ha TPafiCKOM HOApPYYjy.

»1epuTopuja 3a Kojy ce rpaj; hopMupa IpeicTaB/ba IPUPOFHO TeorpadcKy LieMIHY, eKOHOMCKH
II0Be3aH IPOCTOP KOji MMa M3rpaeHy KOMYHUKaIMjy usMel)y Hace/beHIX MecTa ca CeyIITeM
rpaja Kao texuurrem . * [paj ce cactoju off rpajicKux (jemHO Wiu BUlle) M CEOCKUX Hacerba. [paj
¥IMa IIpaBo (a, He 11 06aBe3y, kako je 6110 o Ycrasy u3 1990. ropute) fa 0CHyje rpajicKe ONILTIHE
1 OHE MIMajy CaMO HaJJIEXXHOCTY IIOBEpEHe O] CTPaHe Ipajia.

»KoHauHo, pelreme npema KojeM rpaj beorpaj 1Ma moce6aH TpeT™MaH y OFHOCY Ha OCTajle
jemHMIIE TOKaTHe CaMOYIIpaBe I IIpeMa KojeM ce IMTaa Be3aHa 3a IbeT'0B CTaTyC ¥ OpTaHu3aLujy
ypebyjy moce6HMM 3aKOHOM je Y HOTIIYHOCTM JIOTMYHO 1 ollpaBAaHo. OTaBHO je, HauMe, y yIopes-
HOM IIpaBy IIpero3Hata noTpeda 3a MoceOHNM TPETMAHOM Be/IMKIX, MWIMOHCKVX TPafioBa, T3B.
MeTponona. Pasnosu sa o cy ounrnennu. IIpe cBera, MeTpoInona He MOXe Jja IPefiCTaB/ba OCHOB-
HY JIOKAJIHY 3aje[IHMIIY 32 TOMMKY 6POj CTAHOBHIIKA, jep Ce TOKaJIHa IPUMNafHOCT Moxe oceharn
caMo IpeMa JAaJIeKo Marb0j TePUTOPUjH 1 MatbeM OPOjy /bYU. 3aTUM, BULIEMITMOHCKY Ipaji Huje
IIOTOfaH J1a 6y/ie OpraHM30BaH Kao “0614Ha” OMIITHHA, jep ‘06MYHA" ONINTHMHA HHUje Y CTAbY Aa
3aJj0Bo/bY HOTpebe Tako Bemukor 6poja rpahana. Ocum Tora, ocToju HempecTaHa norpeba 3a
IIMperbeM IPajicKor IOApYYja, HajBulie yorlen nosehama 6poja CTAaHOBHIMKA U Pa3Boja Ipaficke
npuspefe. KonauHo, moce6aH pasjior 3a cIeljanaH CTaTyc IOCTOj¥ KOJ ITTaBHUX IPajioBa, Koji
Cy CelMIITa HajBUIINX IP)KaBHMX opraHa. CBY HaBefleH) pa3nosy Baxke 3a rpaj] beorpap, y xojeM
XKUBY TOTOBO YeTBPTHMHA YKyIMHe momynanuje Pemy6mke Cp6uje 1 Koju ca CBOjUX OTOBO ABA

MIIMOHA CTAHOBHIMKA ciiafia MeDy meTHaect HajBehnx rmaBHux rpagosa y EBporm“?!

18 3aKOH 0 TepuTOpMjanHOj opranusanuju, «Cnyx6enn rmacauk PCr», 6p. 47/91, 79/92, 82/92 - ucmp., 47/94 n 49/99 -
JIp. 3aKOH.

19 3aKoH 0 JI0KanHoj camoynpasu, «Ci1. rmacHuk PCy, 6p. 129/2007, 83/2014 - ip. 3axoH, 101/2016 - 5p. 3akoH, 47/2018
u 111/2021 - gp. 3aKoH, umaH 18 cras 3.

20 3aKOH 0 10Ka/THOj CAMOYIPABH, YIaH 23 cTaB 3.

21 Marko Stankovi¢, ,,Broj i veli¢ina opstina u Srbiji“, Pravni zivot, 12 (2013): 605.
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Oxpyr u MecHa 3ajeHuIIA He IPeCTaB/bajy jeAMHNULE IOKATHE CAMOYIPABE. ,,Y HEKMM
3eM/baMa OKpY3J IPefCTaBIbajy TePUTOPUjaIHE jeAMHULIE, Koje ce Hamase usMehy LeHTpamHor
U JIOKAJTHOT HUBOA I 4uHe Be3y usMehy mux. Iloppydje okpyra y TuM 3eM/bama 06yxBara, 1o
IIpaBUILY, TEPUTOPY)Y Bullle ommtiHA. MebhyTuM, OKpy3u Koi Hac HeMajy TakaB Kapakrep, Beh
TIpefiCTaB/bajy BUJ IeKOHIIEHTpalluje penmybmike BIacTy (06aB/barbe TOCTOBA BaH CEMIVINTA PEITy-
OMmM4KYX opraHa)... YIIpaBHY OKPYT TIpeficTaBlba fAeo Teputopuje Pemy6bmuxe Cp6uje, Ha koMe ce
0bjenMIbaBa JeMATHOCT MONPYYHNX jeMHUIIA ITOjeAMHUX PeNyOMMYKIX OpraHa Ap>KaBHe yIpaBe

(MMHUCTapCTaBa M [PYIUX peNyOIMIKMUX OpraHa)® >

»VIaKo ce 0BM OKpy3U (HUXOBA CEAMIITA, Tj.
3rpajie y KojliMa Cy CMeLITeH) Ha4e/THYK U FeT'OBJ CapaJHMIIN) Ha/la3e Ha TePUTOPUjI TOKATHIX
CaMOYIIpaBa I, HEPeTKO, y HEIIOCPENHO]j OM3MHM CefMIITA jeIHIIIA JIOKa/IHE CAMOYIIPaBe, IBbIXO-
BJ1 IIOC/IOBY KOje BpIIle 1 HAJUIXKHOCTH KOje Cy UM IIoBepeHe ce pasiuKyjy. Takobe, pasmukyje ce,
y IOTITYHOCTH, FbUX0BA OpTaHM3allVja, HAYMH QUHAHCHUPamba, pyKoBolembe, Joasak Ha HajBMlIIe
dyHKIMje u cndHo > MecHe 3ajefjH1IIe, JAKIIe, KA0 IITO CMO U PEK/IM, HUCY jefVHNUIIE TePUTO-
pujante opranusanuje Penry6ruke Cpbuje, Beh je Bi MHTepecHOT caMoOpraHu3oBama rpahana
panu panyoHaIHMjer 1 epUKaCHUjer OCTBapyBamba IpaBa IrpahaHa 1 3a10BO/baBamba HIXOBIUX
uHTepeca. MecHa 3ajeHuIa je 067K caMOOpraHu3oBama rpahaHa y jemHmiama 1oKanHe caMmo-
yIpase. Y MeCHOj 3ajefHUIY ce MOXKe OpPraHM30BaTH paf] OMIITIHCKe yIIpaBe, a NMa 3BOPHE U
TIpeHeTe IPUXOE.

Ipabannma y jequHuIIaMa T0KaTHe CAMOYIIpaBe OCTAB/bEHO je 1a CaM OfTY Y]y MM IPEKO
CBOjUX CTI060HO M3abpaHNX MpefcTaBHMKA. To MOTY UMHUTI Ty TeM 06/IMKa JUPEKTHOT Ty -
Bama IrpabhaHa 1 To: rpahaHCKOM MHMIIMjaTHBOM, TOKaTHUM pedepennyMoM, 360poM rpabaHa n
noxanHuM usbopuma. Kaga rpahany npemraxy n1okaaHOj CKYIIITUHY JOHOIIEHe HEKOT aKTa 13
IbeHe HaJIeXHOCTI, pajy ce o rpahanckoj nanuujatusu. [Iponenypa he o6aBesno 6utu otmoye-
Ta KaJja MHUIMjaTUBY TIOJHeCe HajMame 5% Oupaya y ommtyHu. 360p rpabhaHa casusa ce 3a fieo
OIIIITHHE fia 611 ce TOKaTHOM OpraHy (CKyNIITHHY OMIITHHE MM OMIITHHCKOM Behy) ymyTua
TIeTUIIMja 32 pelllaBabe HEKOT IMUTaba MM JOHOLIeke IPoIuca TOKalTHor KapakTepa. Iletn-
IJ1ja HeMa 00/IMIaTOpHYM KapaKTep, LITO 3HAYM [ja OHAj OPIaH JIOKAJIHe CaMOYIIpaBe Ha KOra je
OHa ajipecipana, Mopa CaMo Jia OfiroBoOpy TofHOCKoNY. JIokamauM pedepeHIyMoM ce ofmydyje
0 IIMTamMMa Off JIOKAJTHOT 3Hayaja M TO je BUJ| CTBAPHOT OfTyYMBama rpabaHa, koju pacmucyje
JIOKa/THa CKYIINTIMHA Ha IpejyIor HajMambe 10% 6upada.,,PedepennyMm je (ycmpkoc cBojoj opranu-
3aLMjCKO-TIPOLEAYPATHO]j U TPOLIKOBHOj 3aXTjeBHOCTM i MOTyhHOCTH MaHMIyMaLyje) 3HaYajaH
IeMOKPATCKM ajIaT ¥ pyKaMa OfrOBOPHNX Ipal)aHa KojiM OHJ MOTY He CaMO U3Pa3UTH CBOj CTaB
0 OfTyKaMa B/IaCTM KOje OUTHO yTjedy Ha IJUXOB CBAKOTHEBHM )XIBOT HETO V1 IPUCYIUTY TO/HN-
TIYKO BOJICTBO Ha JJOHOLIIEE O/TYKe 0 ofipel)eHOM MITaby Koje je ¥ CKIafy ¢ jABHUM MHTEPECOM
1 pedpepeHTYMCKUM oIpenje/berbeM rpabana“?

HaBope ce mpegHOCTU MOKaTHUX pedepeHayMa y OFHOCY Ha ipxaBHe. Tako, mpodecop
Boromy6 Munocasmesuh Tepan ,,Heke of moremkoha koje mpare gp>xaBHe peepeHfyMe He
ZoMase o M3paxkaja KOJ TOKAITHOT pedepeHyMa, I1a ce OH YTOMKO IpHje YKasyje Kao IoxKerbaH

22 Jlparan Munkos, YipasHo mpaso I - YBogHa 1 opranusanuona nurama (Hosu Can: Ilpasun daxynrer Yuusep-
surera y HoBom Capy, Llentap 3a u3gaBauxy femarsoct, 2016), 125.

23 [lejan Jlorapymmnh, YcraBHO-IpaBHa 3alITHTa IIpaBa Ha IOKATHY CAMOYIIpaBy (JOKTOPCKa fucepTaliuja ofbparme-
Ha Ha [IpaBHOM akynrery Yausepsurera y Kparyjesuy, 2016), 244.

24 Vojko Resetar, ,,Lokalni referendum kao institucionalni mehanizam participacije gradana u Hrvatskoj“ Hrvatska
komparativna javna uprava (2014): 713.
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mogen yuetrha rpabana. JJokanHo CTaHOBHUIITBO G0/be MIO3Haje MUTakba 0 Kojuma Tpeba ia loHece
OTYKY Off IUTatba p>KaBHe MOMUTHUKE, II0 IIPUPOAM CTBAPU BUIIE je 3aMHTEPECHPAHO 3 U3TIa-
3aK Ha JIOKQJTHJ HEeTO Ha IpKaBHU pedepeHAyM, Mambe je IOfIOKHO MaHUITY/Tallji Off CTPaHe
HOMUTUYKMX CTPAHKI. 360T CBera Tora ce JI0Ka/JHU pedepeHyMU BUIlle IPAKTULIMPAY U Aajy
60Jbe pesynTaTe, a y HeKMM 3eMjbaMa Cy TO M jeRyHM gonyiteHu pepepenaymu (Hip. CAJl u
Xonanpyja). Vinak, HoCToji HeKOMMIMHA eBPOIICKUX 3eMalba Koje He IOfpXKaBajy IoKajHe pede-
pennyme (Typcka, Asep6ejitan, Jleronnja, JIutBanmuja, Kumap, lIBencka n Hopsemka). Y nanuju
cy noxanuu pedepergymu Moryhu, anu nopexy ofgobperny LeHTpaIHe BIacTy, KoK y [Tobckoj
II0CTOj1 HAJi30p LieHTpaIHe M300pHe KOMMCHje HaJj TOKamHUM pedepenaymoM > Y ckmany ca
YcTaBOM M 3aKOHOM, jeAMHNIIA JIOK/THe CaMOYIIpaBe MMa IIPaBo Ia caMOCTaIHO ypeDyje oprane
u cnyx06e. [[p)xaBa, y HajoIImITHjeM CMUCTY Te pehu peryiuiie opraHusalyjy BIacTy Ha JIOKa-
HOM HYBOY, a CIIeLIM(IIHOCTH ypeherba BIacTy MPENyIITajy ce jefMHUIM JIOKaTHe CAMOYIIpaBe.

CKynumTyHa OMIUTHHE, OHOCHO TPajia je HajBMILY TOKATHM OPTaH U jeAMHA MM PaHT
ycraBHOT opraHa. CKyIIITIHA JOHOCK CTaTyT Kao HajBYIIY OIIITY IPaBHM aKT OMIUTUHE, yCBaja
U [IpyTe OIIIITe aKTe, 3aTHM ycBaja OyIIeT M 3aBpLIHM padyH, IVIaH Pa3Boja I IIPOCTOPHM IUIAH,
pacnucyje ommTrHCKM pedepeHfyM 1 06aBiba [pyre MOCIoBe ofpeheHe 3aKOHOM U CTAaTyTOM.
CxymnuTyiHa 6Mpa N1oKaIHe U3BPIIHE OpraHe, a TO Cy IPeACefHUK ONITIHE U OMIUTHHCKO Behe.
[oTBpHa Aa je CKYMIITMHA HajBUIIM JIOKATHY OPraH MoXke ce Hahu 1 y ycTaBHUM ofipen6aMa o
onbopuutuma. Tako ce y unany 180 Ycraa HaBOM a CKYTIITHHY jeAMHNUIIE TOKA/THE CAMOYIIPaBe
uyHe of6opruIn. [lopen ckynurTuHe, y YcTaBy cy HaBefeH) M M3BPIIHU OPraHM, a APYTY OpTaHN
Ccy ofpeheHM cTaTyTOM y CKIIafiy ca 3aKOHOM. ,, YHyTap YCTaBOM yTBpDheHOr IIpaBa Ha JIOKaIHY
CaMOYIIpaBy, CIPOBODebEM JOKATHYUX HAJUIeXHOCTI Tpeda Ja ce MCIyHe IBa FPaHNYHA yC/IOBa.
JemaH je CBPCUCXOZHOCT OfTy4YMBaba Ha TOKaTHOM HuBOY. To 3Hauy fa je Hajoombe (1 Hajmaxiue),
HajeKOHOMWYHIIj€, HajIIpYMepeHje, 1a 0 KOHKPETHOM IIUTalby Of/Tydyje TOKa/IHA BIACT M/IH HeHO
CTAaHOBHMIUTBO Ha pedepeHayMy. [Ipyru ycioB je HeraTuBaH I mbIMe ce MOIITYje Xujepapxuja
PasMMYNTYX HMBOA BIACTU — 1A TO IUTake HUje ¥ HA/IeXKHOCTH Ap>KaBe. OBO BaXK! 3a U3BOPHE
TIOC/IOBE JIOKa/THEe caMOoyIpaBe. IloBepeny ocnoBy €y jeAHOCTPaHU NPEHOC MOCIOBA Off CTPaHe
Ap>KaBe U ayTOHOMHE TOKPaj)iHe Ha JIOKaTHY CaMOYIIPaBy M TO HOjeIHNX INTamba U3 HIX0BE
HaJIIeKHOCTH, Y3 06e36eheme cpencTaBa 3a 06aB/bame IPeHETUX IOCTIOBA U IPABO HaI30pa HaJ|
BJXOBYM U3BpIIemheM > Mehy ycraBHuM ofpenbama mocseheHNM T0KaTHOj caMOYIIpaBH, Haj-
OpojHuje cy OHe Koje ce TUUY JIOKATHUX Ha[IeXXHOCTH. VINaK, jefuHuIIe ToKaTHe caMOyIIpaBe ce
pasmukyjy 1o osramrhemnma. To 3Ha4n fa rpafl, Ha IpUMep, Opel Ha[TeXXHOCTU KOje MMa Kao 1
OIIITIHA, MO>KE MIMATY 3aKOHOM IIOBEPEHe 1 Ipyre Hajnexnoctu. Kaja je pe o rpapy beorpany,
ETOBE HAJUIEKHOCTH CY HafloTpajiiba IpaBa Koje MMajy OILITHHA U Tpaf.

»OIIITHHA, IPEKO CBOjUX OPraHa, y CKIajy ¢ YCTaBOM M 3aKOHOM: 1. JOHOCH CBOj CTa-
TyT, 6YIIeT U 3aBPIIHY PavyyH, IPOCTOPHY U YPOAHMCTIYKMY ITaH U IIPOTpaM pasBoja OMIITHHE,
Kao ¥ CTpaTellIKe ITAHOBE U IPOrpaMe JIOKATHOT eKOHOMCKOT pasBoja; 2. ypehyje u obesbebyje
o6aB/pame ¥ pa3Boj KOMYHA/THUX JIEIATHOCTY, JIOKAIHU IIPeBO3, Kopuihemwe rpalheBrHCKoOr
3eM/bHIITA ¥ IOCIOBHOT IIPOCTOPA; 3. CTapa ce 0 M3IPajiiby, PEKOHCTPYKIV)H, OfP>KaBaby 1
kopuinhermy JT0KaTHUX ITyTeBa U YIMIA U IPYIUX jaBHUX objekaTa off OIIITUHCKOT 3HAYaja; 4.

25 Bogoljub Milosavljevi¢, Ja¢anje gradanskog u¢e$¢a na lokalnom nivou u Republici Srpskoj: analiza pravnog okvira
sa preporukama (Bijeljina: Savez opstina i gradova, 2010), 26.
26 Opnosuh, Ycrasro mpaso, 386.
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CTapa ce 0 3a10BO/baBary HoTpeba rpahana y o6macTu mpocseTe (IPEMLIKONCKO BAaCIUTambe 1
06pasoBatbe 1 OCHOBHO 1 CPefjibe 00pasoBabe I BaCIUTabe), HAYIHOUCTPAKUBAYKE I IHOBALINO-
He JIe/IaTHOCTY, KY/ITYpe, 3APaBCTBEHe 1 COLVjaIHe 3aIITITe, AedNje 3alITHTe, CTIOPTa 1 pusnKe
KynType; 5. 06e36ehyje ocTBapuBame nocedbHux morpeda ocoba ca MHBATUANTETOM U 3ALITUTY
IpaBa 0CET/bUBYX I'PYIIa; 6. CTapa ce 0 pasBojy U yHaIpehemwy Typu3Ma, 3aHaTCTBA, yrOCTUTE/bCTBA
1 TPTOBMHe; 7. JOHOCH I peansyje IIporpame 3a MOJCTUIIAE TOKATHOT EKOHOMCKOT Pa3Boja, IIpe-
y3uMa aKTMBHOCTH 32 Ofip>KaBatbe ocTojehnx 1 mpyBadere HOBUX MHBeCTUIMja 1 yHapeDyje
OIIILTE YCTIOBE II0CTIOBAIba; 8. CTapa ce 0 3aLITUTH KMBOTHE CPENVIHE, 3AIUTUTI Off e7leMEHTAPHUX
U IPYIUX HEIOTOfia, 3aLITUTH KYITYPHMX Z06apa off 3HaYaja 3a OIILITHHY; 9. CTapa ce 0 3alITUTH,
yHanpebemwy 1 kopuniheny I0/bOIPUBPEIHOT 3eM/BIIITA U CIIPOBORY IIOTUTIKY PyPaTHOT pas-
Boja; 10. cTapa ce 0 0CTBapyBamY, 3aLITUTH I YHaNpelemwy /bYCKMX 1 MAaBUHCKYX IIPaBa, POHO]
PaBHOIIPaBHOCTH, Kao ¥ 0 jaBHOM MHpOpMICarby y oty 11. 06pasyje u ypebyje opranusanujy
¥ paJi OpraHa, OpraHusaliyja u CIy6u 3a oTpebe ONLITHHE, OpraHusyje cIyx0y npaBHe momohu
rpahanuma u ypelbyyje opranusanujy u pag muposHux seha; 12. yrephyje cumborne onmruse n
IBJXOBY yIOTpeOy; 13. yipaB/ba ONIITIHCKOM MMOBMHOM 1 YTBPlyje CToIe M3BOPHMX IIPUXOAa,
Kao ¥ BUCHHY JIOKaJTHUX TaKCH; 14. Ipomucyje IpeKpilaje 3a HoBpefie OMITYHCKMX Ipomuca; 15.
o0baBsba 1 IpyTe TMOCTOBE Off IOKATHOT 3Hayaja ofpeleHe 3akoHOM (HIp. y obmacTiMa ofbpaHe,
3aIITHTE 1 CIIACaBamba, 3allTHUTE Off 0Kapa, OM/IAJIMHCKe IIOTIUTIKE, 300XUTMjeHe 1 JIP.), Kao 1
TIOCTIOBE Off HETIOCPENHOT MHTepeca 3a rpahaHe, y ckmafy ca YcTaBOM, 3aKOHOM M CTaTy TOM. JeiH-
CTBEHI TOIIVC II0CTI0BA, KOjI CY ¥ CK/IAAly ca OBUM 3aKOHOM Y HaIEXKHOCTH OMUITHHA, 06e36ehyje
MUHICTAapCTBO HAIOXKHO 32 JIOKA/IHY CaMOYIIPaBy Ha OCHOBY IOfjaTaKa JOOMjeHNX Off OIIITIHA
U OpraHa ipXKaBHe ympase“.”’

IToBepennu MOCNIOBY CY, YITTaBHOM, IIOCTIOBY /ipXKaBHE YIIPaBe, M3BpIIaBarba 3aKOHA 1 IPYTHUX
IpaBHMX akaTa. Tako ce ONUITMHYU OBePaBajy MOCIOBY MHCIEKI[UjCKOT Haji3opa y o6macTu-
Ma 06pasoBama, 3[PABCTBA, 3aLITUTE XIBOTHE CPefjyHe, PyAapCTBa, IpoMeTa fobapa 1 ycmyra,
TIO/bOIIPUBPENE, BOROIPUBPENE I IyMapcTsa. OMIITIHA MIMa CTATyC IPABHOT ML, ITO 3HAYM fia
0CTBapyje COICTBEHe IIPHUXOfie, INIAHMPA PACXojfie ¥ IO THM IIMTAbIMA JOHOCK OyIIeT M 3aBPIIHI
pauyH. OMHAHCHjCKOj CAMOCTATHOCTY OMINTIHE UHXEPEHTHY CY CTATHU U CTaOWTHY IIPUXOY
Koje cama yTBphyje u muMa pacronaxe. [Ipuxoay okanHe caMOyIpaBe ce MOTY IOfETIUTH Ha
U3BOPHE I TPEHETE, OFHOCHO YCTYI/beHe. VISBOpHY NPUXOMY CY OHY IPUXOLM KOjU CY OCTBApEHN
Ha TePUTOPU)jM OMILUTHHE U yIase ¥ el 6yiieT.,,[IpoMeHa cucteMa puHAHCHpamba je yTHIaNa M Ha
IIpOMeHyY CTPYKTYpe IIPMXOJia ONUITHHA U TpafioBa. [loBehaBajy ce M3BOpHY IPUXOAM, IIpe CBeTa
300r IIpemyIITama Mope3a Ha MIMOBJHY Y CTaTUIV IOKA/THUM caMoyIpaBama‘.?®

To cy agMUHUCTpaTHBHE, KOMYHa/IHe U OOpaBIIIHE TaKce, HAKHAJIA 3a kKopulheme rpaji-
cKor rpabeBIHCKOr 3eM/BUINTA, caMofonpyHoc. OmurtyHa yTBphyje cTome oBYX IIPUXOLA, Ay
¥l HauMH 1 Mepuia 3a ofpehyBarme BUCHHE TOKATHYUX TaKCU ¥ HakHafa. OMIITHHA MMa MOryh-
HOCT fla ce 3aiy>Kyje KOfi KpeJUTOpa MOf, TP)KULIHUM /Y IIOBO/bHUjUM YCTIOBMMA, @ MOXKE U [
U37aje OMUITYHCKe BPEFHOCHE anupe, 06Be3HMmIle 3a GuHAHCHPatbe CBOjuX pacxofa. CKymuITu-
Ha OIIITYHE JOHOCK aKT O jaABHOM 3aJy>KVBalby. YCTYIUbEHN IPYUXOIM CY JPXKaBHY NOPE3U KOjU
Cy NPMKYIUbeH) Ha TEPUTOPHUjI OMILITHHE, a 33 PAYyH [IPKaBe, a KOje IPKaBa, Y HEKOM ITPOLIEHTY
VTN Y LeToCTH IpeHocy ommTyHM. To ¢y o6mumu nopesa Ha foxofak rpafana — Ha 3apae, of

27 3aKOH 0 T0KA/THOj CAMOYIpPaBH, YiaH 20.
28 Milan Kecman, ,,Koncept finansiranja lokalne samouprave u Republici Srbiji“, Industrija, 3 (2010), 173.
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CaMOCTaITHe Je/TaTHOCTH, ay TOPCKUX IIPaBa, Iope3 Ha IMOBYHY, [I0pe3 Ha Hacnele 11 OK/IOH, opes
Ha IIPEHOC AICONY THUX IpaBa. [loce6an Bup je GpuHaHCHParbe I0CT0BA TOBEPEHNX OIIITUHY, KOje
jé y LeNOCTY IIOKPUBEHO IPEHETUM IPUXOAMMA IPKaBe MIM ay TOHOMHE MOKpajyHe.

YcTaB Kof KOHTPOJIE ¥ 3aLITUTE JIOKaJTHE CAMOYIIPaBe FTOBOPU CaMO O OIIITIHM, YIjV CY aKTI
IO} Ha30pOoM Biasie. MehyTum, KoHTpoma ce ogHOCH 1 Ha rpafioBe 1 rpaf beorpap. Ilentpanta
BJIACT, T10 TPaBUITY, 3a cebe 3a/ip)kaBa KOHTPO/HA OB/aIIhemba, ITa Y TOM KOHTEKCTY HY TTOKaTHM
TIOC/IOBY KOj) Ce CMATpajy UCK/bY4NBO U3BOPHNUM, He MIPEACTaB/bajy 00/ACT HOTIyHe cr1obose
JTIOKaJTHe CaMOYIIPaBe, jep ce M HaJ| bJIMa CIIPOBOIY KOHTPOTIA 3aKOHUTOCTH. Bilaa Moyke ommuTi
aKT OIIITHMHE, a TO jé CTATYT MM OfTyKa KOji je IO HeHOj OJUTYIIM HEYCTaBaH UM HE3aKOHUT,
o6ycraBuTy off u3BpiIena. [la 61 06ycTaBa IpaBHO OICTaNA [0 JOHOLIEHhA MEPUTOPHE OMTYKE,
YCTIOB je fla BNIafia y pPOKy off 5 laHa ITIOKP€eHe MOCTYIAK 3a OLleHY YCTaBHOCTY ¥ 3aKOHUTOCTY TOT
aKTa. YCTaBHY CYJ| OANydYyje O yCTABHOCTU U 3aKOHUTOCTH 00YCTaB/beHOT OIIITHHCKOT aKTa. Braga
VIV IPYTY IP)KaBHY OPT'aH MOTY Jia IOKPEHY MOCTYIaK OLleHe YCTaBHOCTHU U 3aKOHUTOCTY OUII0
KOjer IOKa/THOT IIPOIINCa, WITO je Takobe, 06K kKoHTpore. Baa MOXKe 1a pacycTy CKYIIITHHY
OIIITMHE AKO CY UCITYyIbEHU YCIOBY JATU 3aKOHOM. ,,OBO 3Hau [ia je Biafia xujepapXxujcku usHap
APYTOr yCTaBHOT OpPraHa — CKyHIITHHE ONIITIHE, MIaKO Ce Pajiyl 0 OPTaHNMA ,,[Bajy" BIACTH — lieH-
TPaJIHOM U JIOKa/THOM. VIcTOBpeMeHO ca pacnyliTameM, Biiasia he uMeHOBaTy IpUBpeMeH OpraH
KOjI1 y TIpeTTa3sHOM IIepUOfY, 0 M360pa HOBe, pafiil YMECTO PACIyIITeHe CKYMIITHHE OIIITHHE.
Iberos cacraB ce monymasa Tako /ja ce 'BOAM payyHa O HONUTMYKOM M HAL[IOHATHOM CacTaBy
pacmymTeHe cKynurTuHe ommTyHe (Wi 192). To 3Haun fa ¢y WeroBy WIAHOBU IpefCTaBHULIY
TOTafallbe BIACTU M OO3ULMje. YjeHO, IIpU CacTaBy IPUBPEMEHOT OpPraHa BOJM Ce PadyHa 1 O
IIpaBJMa HAIMOHA/THUX MambuHa >

»Y TIPaBHOj TEOPMjU U IIPAKCH MO3HATY Cy PA3TMYUTY CUCTEMMU Y HAYMHM 3AIUTUTE JIOKAII-
He caMOyIIpaBe, Kako of MpeKopayerba op/alnherma IOKaTHIX OPraHa, TaKo U Off IIpeKopauerma
oBnaimhema Ap>KaBHUX OpTaHa. Y OCHOBI, OHA CY IIPETXOHOT /TN HaKHA[[HOT KapakTepa. [Ipet-
XOJHM OOMNK 3aIUTHUTE TOKA/THE CaMOyIpaBe, Hajuenthe ce 0cTBapyje IPOMUCHBabeM IIpaBa
JIOKaJTHe jeVHMIIe, FAPAHTOBAIbeM HheHIX II0CTI0BA I3BOPHOT KapaKTepa, peaTiBHe (pMHaHCHjcke
ayTOHOMUje, CAMOCTA/THOCTY M360pa OpraHa M CTPYKTYpUCaby beHe OpraHu3alyje, alTTe Off
Ip>KaBHOT Hajj30pa BaH 3akoHOM npensubenor utn. HakHaguu o6mmuu cy, Hajuemhe, ycMepenn
Ha CYJICKY, OJHOCHO YCTaBHO-CY/ICKY 3aIUTUTY JI0KalHE CaMOYIIPaBe Off JOHOLIEIha HEYCTAaBHIX,
OJTHOCHO HE3aKOHUTHX, II0jeiYHAYHMX MM ONIUTHX aKaTa MY TIpefy3uMarba Pajiby FP>KaBHIX
OpraHa KojuMa ce HapylllaBa ayTOHOMHOCT /I0Ka/IHe caMoyIpase. To cy mpaBHa MM BaHIpaBHA
CpefiCcTBa, Koje yryhyjy opraHu IokaIHe caMOyIIpaBe IpeACTaBHIYKIM VI CY[ICKIM OpraHiMa
(xarnbe, Tyx6e, meruiuje u ci.) >

YcraB kopi mpaBa 10Ka/THe CaMOYIIpaBe Ha 3alITUTY HABOJY CAaMO OIILITYHY, a/TM Ce OHa Tide
U rpasioBa 1 rpafa beorpasa. 3amriura je ycMepeHa, Kako Ha I0jefiHaYHe, TAKO J Ha OIIILTE aKTe,
KojuMa ce oBpebyje ONMIITHHCKA HAAEXHOCT, OFHOCHO IIPABO Ha IOKA/IHY caMoympasy. OmuTuHa
ce MO>Xe 00paTuUTH YCTaBHOM CYLY 3apaj 3allTHTe CBOjUX MpaBa. KoHKpeTHa 3aImTnTa mocToju
y OHOM CITy4ajy, Ka/ia OIIIITHA NPEKO [0 CTATyTy HAJIEXHOT OpPraHa CKYIIITIHE ONIITIHE VI

29 Cno6opan Oprnosuh, ,,YcTaBHOIIpaBHY IONI0XKaj T0KaMHe camoynpase y Cpouju’, 36opuuk pagosa IlpasHor akyi-
tera'y Hosom Cany, 4 (2015), 1665.

30 M. Bnarxosuh, [IpaBHa 3amtuTa mokamHe caMoyInpase,(MarucTapcku paj onbpamen Ha IlpaBHom daxynrery
Yuusepsurera y Kparyjesiy, 2001), 52.
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OIIITIHCKOT Beha ofiHece )anby YcTaBHOM Cyy y CIy4ajy fia ce MojeAMHAYHIM AKTOM U PajiihoM
Ip>KaBHOT OpraHa IV OpraHa je[YHNIIe TOKAIHe CAaMOyIIpaBe oHeMoryhaBa BpIlee OIIITIHCKe
HapexxHocTy. OMIITH BUJ 3aIUTHTE Ce OIIefia Y IPaBy [ja OPraH OIMUITYHE — JAK/Ie CKYIIITHHA
w Behe OKpeHe OCTYIIAK 32 OLIEHY YCTaBHOCTY U 3aKOHUTOCTH PeIry(/IIIKor YT MOKpajyuH-
CKOT IIpOIICca KOjUM ce IoBpehyje IpaBo Ha IOKaTHy CaMOYIIPaBy.

4. 0 JIOKATHOM U3bOPHOM CUCTEMY
Y PEIIYB/INIIN CPBUN

Kako Ha Ip>xaBHOM HIBOY OJLTyu¥Bama rpahaHa Ha 360puMa, TAKO 1 Ha HUBOY TIOKaTTHe
camoyItpase, MOryhu Cy pasni4uTi OCHOBHY BUZIOBU U3060PHUX CHCTeMa U TO: BehuHCKy, cucTeM
Cpa3MepHOT IPefiCTABHUIITBA — IIPONOPLMIOHATHM CHCTEM U MELIOBUTI CUCTEM, KAO 11 IbUXOBE
BapujaHTe. Y Hayly yCTaBHOI IIpaBa, u360PHOT IIpaBa U TeOPUjU M300PHIX CUCTEMA, BOMIE CY
ce U BOJie ce pacIpaBse O IIPEJHOCTIMA ¥ MaHaMa TUII0BA M300pHUX cucteMa. BehuHcku cuctem
¥IMa CBOja 1Ba I/IaBHa IIOJICUCTEMA, & TO Cy CUCTeM aIlCOTyTHe BehnHe 1 cucteM penatusHe Behue.

»Cuctemy anconyTHe BehuHe (ako ce He I7maca npedepeHIMjamHO) ce MOXe 3aMepUTH JIa 3aMa-
pa 6upade moTpe6OM [ Ce M3MA3K Ha ITIacabe Y 1Ba MM BUIIIe Maxa. JefaH 6poj 6upada u Hutje
3aMHTEPeCcOBaH 3a APYrU U3OOPHY KPYT, jep je BbIXOB KaHAUAAT MCIA0 13 M36OPHE TPKE Y IIPBOM
kpyry. O6a pasynora cMamyjy U3/l1a3HOCT, @ TUMe 1 JIETUTHMMUTET U3abpaHor KaHpupaTa. JJBoKpyx-
HM M300PHY CHCTeM JOBOAY 0 HeIPUHIMIIMjeTHIX Koamuiuja u3Meby n8a n36opHa kpyra, koje
cabnaxmwanajy 6upade (C. Joanosuh), raca ce 3a KaHUfaTa 10 CTPAHAYKOM 3aJaTKYy, UaKO OH
HUje cTBapHy u3bop Tor 6upada. OTyza ce Moxe fiecuTy Aa 6yie usabpaH KaHAMIAT U ITTACOBU-
Ma OHUX KOjU Cy 61V IIPOTHB 1bera y IpBoM Kpyry ... Kapia je ped o cucremy penatusHe Behune,
npodecop Cnoboman Opnosuh ykasyje fa “oBaj M300pHI CHCTEM TOCTELIEHO FOBOAY [0 FBOCTPA-
HAYKOT IIO/IMTIYKOT CHCTEMa, Y KOMe Ce iBe BeJIMKe IOMUTIYKe CTPAHKe IEPUOTITIHO CMEbY]y Ha
Bractyt. Takobe, cucteM penatuBHe BehiHe BpeMeHOM OfiCTparbyje MM MapIMHA/IN3Yje HOMUTIIKe
CTpaHKe eKCTpeMHe upeonoryuje (jep He MOTy ja 0CBOje MAaHJAT), IITO CTAOMIN3Yje HOMUTUYKI
CHCTeM, Kao 1 YMIbeHNIa la ce GOpMMPpa, IO TIPaBUIY, jeTHOCTPaHauKa, CTabumHa Bnaga. OBo
je Moryhe, jep mobenHMYKa IOMUTHYKA CTPAHKa 0CBaja BehuHy off yKymHOT 6poja mocnaHny-
Kux MaHgara. OCHOBHU HEJJOCTaTaK cUcTeMa penatusHe BehuHe je Hetadan ofHoc u3Meby 6poja
HobujeHNX I71acoBa 1 MaHyaTa. [lobegHIYKa MOIMTIYKA CTPAHKa je HaAIpeCcTaB/beHa — 0CBOjIIa
je HecpasMepHo Behu 6poj MaHzaTa y OHOCY Ha JoOMjeHe I1acoBe, a 0CTae IMOMUTUYKE CTPAHKe
0CBajajy Mame MaHJjaTa Hero ITo 011 UM CpasMepHO JOOMjeHNM IT1acoBMMa TpebaIo IpUIIacTIL.
Marbe monuTHyKe CTpaHKe ¥ MaIbUHCKE IPYIIe TEIIKO 0CBAjajy MaHJaT, INTO 3HAYM 1A Tap/IaMeHT
He OfpakaBa MOMUTHYKY CIMKY YMTABOT APYIITBA. !

Jemnoxpy>xHHU BehnHCKY M300PHY CUCTEM MOKe [ yBefie BeNUKY HeIPaBUYHOCT YOIIIITe,
a Ioce6HO aKo ce MpMMebyje Ha JIOKaTHOM HuBoy. Tako, IpiMepa pajiy, CTpaHKa WM Ipymanyja
rpahaHa koja je ocojuna, Ha IpuMep, 15% rracoBa o yKymHor 6poja usamnux 6upada, a Hema
KOQJIMIIVOHN KaMaI[MTeT, MOXe JIa OCTaHe Y HajeKCTpeMHUjeM CTy4ajy 6e3 MjeJHoT MaHpaTa y

31 Cnobopnan Opnosuh, Ycrasro npaso (Hosu Cap: enTap 3a usgaBamrso u nnpopmucame IIpasror dakynrera
Yuusepsurera y Hosom Capy, 2018), 157-158.
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JIOKA/THOM IIPefiCTaBHIIKOM Tery. [loBOfoM IPefHOCTH, OHOCHO HeToCTaTaKa CpasMepHIX n3bopa,
npumehyje ce 1a onu ,,06e36elyjy Behy cpasmMepHOCT, OIHOCHO IPABUYHOCT Y PACIIOfie/M MaH/aTa
aTO je IJXOBA I7laBHA MaHa. Tako3BaHa IIPaBeHOCT Y pacIofie/ MaHfjaTa oMoryhasa mocrojame
Majux CTpaHaKa, OfHOCHO IIpeBeNuKor 6poja mapnaMeHTapHuX cybjexara. Ycen Tora HacTajy
Be/MKM IIpobeMut Y popMupamy napnamMeHTapHe BehyHe, a M oHIa Kafja ce oHa hopMupa fonasu
JI0 BeHOT TaKor pacmaya. Hemoctarak cpasMepHux us60opa, HApOUUTO OHMX Y BEMUKUM M360PHIM
jemyHUIIaMa je ¥ IOMIHAIVja CTPaHaKa PV CacTaB/baiby U3OOPHUX TUCTI. Y OBOM CUCTEMY pac-
Tofesie MaHflaTa CTPAHKe Cy MHOTO 3Ha4ajHuje Of KaHAMaTa, 3 He3aBUCHY KaHAU/ATY, ONHOCHO
KaH[MUAATH Ipyme rpabana, HeMajy TOTOBO HUKAaKBe LTaHCe. Y Cpa3MepHOM M360PHOM CHCTEMY,
YCTBApHU ce I71aca 3a CTPaHKe, a He 3a M300pHe KaH/UfjaTe. MOHOIION CTpaHAKa Y OBOM CUCTEMY je
TaKO jak, Jja ce u300pu O/IVDKe OCPENHUM U3060pMMa, ... CpasMepHUM M300PHUM CHCTEMOM Ce, II0
TIpaBUITY, yCTAHOBIbABA YICT BUIIECTPaHauKy cucteM. OH O/laKIIaBa OIICTaHAK He cAMO Ma/nx, Beh
¥ eKCTpeMHIX cTpaHaka. OBaj CHCTeM He Tepa CTpaHKe Ha I0Oey, HUTU CTUMY/IHIIE YMEPEHOCT.
Ko Texxu mobegu Mopa fa 3a10B0/bY BeMNKI 6pOj I71acaya, IITO 3HAYK Ia Mopa ia Oy/ie yMepeH.
[Ipononyonanuu cucreM omoryhasa a ce CTpaHKa 3afj0BO/bY MarbUM 6pojeM I71acoBa, IITO He
3Ha4y Jja He MOpa OMTU yMepeHa, jep 1 6e3 Tora Mo)Ke OCTBapUTHU 3HavyajaH pesynTar. CpasMepHU
I/[36OPHI/[ CUCTEM 0M0ryhaBa IMpemhe MOMUTINYKOT CIIEKTPa HOjaBY Beher 6p0ja TIapIaMeHTapHUX
cybjekara, 103Bo/baBajyhu yyernhe y mapraMeHTy, 4ak 1 eKCTpeMHUM cTpaHKama. OBaj us6opHu
CHCTeM je, TIo MuIIbewy Beher 6poja TeopeTuyapa, y OCHOBM HECIIOjUB Ca MaplaMeHTapu3MOM,
KOjit He MOXe (YHKIMOHMCATH 6e3 jacHe, cTab1/IHe 1 yOe/buBe mapraMeHTapHe Behune. Y apyrium
CHCTEMIIMA TI0fie/le BIACTIL, CPa3MepHM U300PHI CICTEM [jaje Matbe IIoryOHe pesyTare, OIITO y
IbJIMa er3eKyTHBA He 3aBUCU Y TOj Mepy Off IIOApIIKe JIerucnaruse. >
3a MeoBuTe MM KOMOUHOBaHe U360pHe cyucTeMe puMehyje ce 1a OHM ,He IPEACTaBbA]Y
IPOCTY MeLIaBUHY BeRMHCKYX 1 IPOMOPIMOHATHUX M360pHUX MHCTUTYTA. OHY MMajy BNacTUTE
KapaKTepUCTHKe Koje MX YMHe 0CeOHNM TUIIOM U360pHOr cucTeMa. [IBa Cy TaKBa CTPYKTypHa
obenexja: - OCTOjarbe Ba Pas/MMuNTa HUBOA PACIIOfiE/ie MaH/ATa - HOMIHATHOT ¥ TMCTOBHOT
- Ha KojuMa 61pauy MCTOBPEMEHO I7Iacajy M Ha KojuMa Ce paclofie/byjy MaH/aTy; - OCTOjatbe
MHCTUTYTA [JIACamba Ca 1B I71aca: HOMIHAJHOT KOjYIM Ce [7Iaca 3a KaHUjaTa U IUCTOBHOT KOjUM
ce Iaca U300pHY MUCTY. [|Be HaBefjeHe KapaKTepUCTHKe MELIOBUTHUX M300PHMX CUCTEMA - [1Ba
CTPYKTYPHO PasINuuTa HUBOA PACIIOfie/ie MaHAaTa 1 IBa CTPYKTYPHO Pasii4uTa I71aca — TBOpe
KBaJIMTaTUTUBHO APYTadljy, AyalnHy CTPYKTYPY KOja HPeCTaB/ba MHCTUTYLIMOHATHY OKBUP YHY-
Tap KOra Cy aKTepy MOTUBMCAHI [la Pa3BMjajy CTOXKeHe U KOMIIIEKCHE CTpaTeruje AeNoBama,
HeyoOuyajeHe 3a TpajuinoHanHe u3bopHe Mopene. > MoxkeMo KOHCTaToBaTy jia y BehuHckum
CUCTeMVMa [0 M3paxkaja BUIIE 03U caMa IMYHOCT M KOMIIeTeHIVje KaHUaTa 3a Of0OpHHU-
Ke KOjI/I CY, 110 IIpaBUITY, I3 JIOKA/THE CPENNHE, a IIpOrpaM IIOIUTUYKE CTpaHKe BUIIIE je Y Apyrom
I/IaHy, IITO He 3HAYM J1a je OTIyHO 3aHeMap/buB. Kajia je ped o IpaBMYHOCTH, OHa je Ha CTpaHM
TIPONOPILIMOHATHOT M360PHOT CUCTEMa, KOjU Jaje peallHy CIMKY ORHOCA MOMUTUYKIX CHAra, Kako
Ha EHTpa/THOM HMBOY, TAKO I HA TOKa/THOM HMBOY OpraH30Barba BIACTU.

32 Mupocnas XXuskosuh, lapko Cumosuh, YcraBro npaso (Beorpaj: KpuMuHamcTiuko-nonnimjcka akagemuja,
2009), 122.

33 Jywmasn Byunhesuh, [lonmutuuke mocmenuie MemoBuTIX 1360pHUX CUCTeMa, (JOKTOPCKa AMcepTalitja, OfOparbe-
Ha Ha PaKynTeTy NOMNMTHYKNX HayKa YHUBepsuTera y beorpany, 2017), 342.
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Y Cp6uju 3aKOHOfIABCTBO Ha TOKaTHOM HIBOY, @ TOBOJOM 1360pa 000PHNUKa I pacrofierne
MaHJIaTa, KPeTajlo ce MyTambOoM Off CYCTeMa aficonyTHe BehiHe, IpeKo cucTeMa pelaryBHe Behu-
He, 10 CUCTeMa CPa3MepHOT IIpeACTaBHMINTBA. Tako je 1991. ronuHe yBefeH CUCTeM allCOTyTHE
BehuHe y 1Ba kpyra, 1ok je 1999. ronuHe, yBenieH BehTHCKY jeHOKPY)KHY CHCTEM. ,3aKOH O JIOKaJI-
Hoj camoymnpaBy 13 1999. mpepicTaBmbao je 'lex specialis y omHOCY Ha 3aKoH 0 1360py HapOTHUX
IOC/IaHMKa Koju npepsuba nponopunoxanuu cucreM ' .> Hanume yanoM 146 3aKoHa o T0KaIHOj
caMoympaBi* 610 je IPOMICAHO A je 3a OFOOPHMKA Y M300PHO] jeVHMILY M3abpaH OHaj KaH-
IUAEAT Koju je mobmo Hajsehu 6poj rmacosa. [locre merookrobapckux mpomere u3 2000. ropye,
JiBe TOfiMHe KacHMje YBefleH je CUCTeM M300PHYX JIICTa, OfHOCHO IIPOIIOPLYIOHATHN CUCTEM Ha
JIOKAJIHOM HUBOY, a U CafjallllbyIM 3aKOHOM 0 JIOKa/THUM 1360puMa’, ocrao je Baxkehu nmponopru-
OHAJIHM U300PHY CUCTEM. ,]71aca ce 3a M30OPHY JCTY KaHAMAATA 32 ofdopHIKe. Op6opHULY ce
01pajy y jeRMHMIIM JIOKaTHe CaMOyIIpaBe Kao jefHOj u360pHoj jenuuuin. OO OpHUYKI MaHFATH
pacrofierbyjy ce M360pHUM NMCTaMa cpasMepHo 6pojy fobujeHrX I71acoBa, a 6poj MaHAaTa Koju
npumnafa u3bopHnM nucrama yrephyje ce mpumeHoM cucteMa Hajeher komruanka. Of6opHMIKM
MaHJaTH Koje je 0CBOjIIa M300pHa MICTa HOie/bYjy ce KaHMAATIIMA 3a Of0OPHIKeE [peMa BIX0-

“7 .Y pacriofeny MaHfaTa MOTY y4eCTBOBATH CaMo U300pHe

BOM pefiocielly Ha M360pHOj IMCTH.
JIUCTe Koje Cy Robuie HajMambe 3% IacoBa o 6poja bupada Koju cy Inacam. AKo HujeHa n360pHa
nmcTa Huje fobuna 3% rimacosa of 6poja 61paya Koju Cy Iacaim, oHja cBe U360pHe MICTe Koje
Cy B061IIe TT1acOBe MOTY YYeCTBOBATH Y pacIofieny MaHAara. *® ,MaHiaTu ce pacropiebyjy Tako
IITO Ce YKYIaH 6poj I71acoBa Kojit je fobuma n3bopHa ucTa Koja yIeCcTByje y pacIiofieN MaHfaTa
TIOfieNM CBaKMM OpojeM Off jeraH o 6poja ofbopHimKa Koju MMa CKynuItuHa. JooujeHy KomuaHumm
PasBpCTaBajy ce 10 BeMYMHY TaKO Ja M360PHO;j IUCTY IPUIIaa OHOMIKO MaHaTa KOIMKO UMa
CBOjuX Komn4HyKa Mehy HajBehuM komruHuIyMa cBUX M300PHIUX JIMCTA KOje YIeCTBY]y Y pac-
nopenu. bpoj HajBehux KonnyHuKa je 6poj ofdOpHMKa KOji MMa CKYIIITYHA. AKO [IBe /IM BILIE
M300pHMX JMCTa J06Mjy KOMMYHUKE MCTe BPETHOCTU HA OCHOBY KOjUX Ce pacIofie/byje MaHAaT,
IpeHOCT MMa 1360pHa ICTa Koja je fobua Behu 6poj racosa. Ako opeheHoj n36opHoj micTn
IpuIajia BUIIe MaH/aTa HeTo IITO ¥Ma KaHAUAaTa 3a of0OpHIIKe, MAHIAT KOji ce He JOfe/IH TOj
u300PHOj MUCTH fOfieTbYje ce M360pHOj IMCTH Kojoj mpumasa cnenehn Hajpehu kommyHMK 32 Koju
HHje Hofie/beH MaHpaT. VI360pHOj IMCTH Koja je Ipeliia M360pHM LIeH3YC, a IO cucTeMy HajBeher
KOMMYHMKA jOj He IIpUIIaJiHe MAHJAT JOfe/bYje Ce jelaH MaH/aT Ha padyH M300pHe JIUCTe K0joj
IpUIafia MOCTeNbY KOMMYHNK Ha OCHOBY Kojer ce fobuja MaHfaT, a Koja Huje u360pHa mucTa

HAI[MIOHATHe MatbIHE 1 KOja je JoO/Ia BuIile Off jenHoT MaHpaTa. >

34 C.Jlunuh, ,,JJokamHa camoynpasa i 3aKOH 0 IOKa/HOj caMoyTpasy,” JIokaTHa caMOyIpaBa — YacoIIiC 3a TEOPHUjy
U IPaKCy N0KaHe caMoyIpase, 6 (2000), 19.

35 3aKOH 0 JIOKA/THOj caMoyTpaBu, ,Cyx6enn rnacuux PC, 6p. 49/99.

36 ,Crmyx6enn rmacuuk PCY, 6p. 14/2022.

37 3aKOH 0 MOKaMTHUM U360puMa, WIaH 5 CTaBOBM 2-5.

38 3aKOH 0 IoKa/MTHUM U36opuMa, WiaH 61.

39 3aKOH 0 JIOKa/THUM 1300puMa, 4IaH 62.
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5.IIOJEIVHN ITIPENIO3U1 3A PEOOPMY -
ITPOMEHY N3bOPHOT CUICTEMA Y IOKATHO]J
CAMOYIIPABI PEITYB/IMKE CPBUJE

Pecopma Kojy y 0BoM pafy mpefjIaKeMo, MOITIa OY1 ce KpeTaTu y IIpaBly YKUAamwa Tpe-
HYTHO Bakeher POMOPIMOHAHOT CICTeMa Ha IOKaTHOM HUBOY. VINak, He JOBOJMMO y IUTambe
7ia je 0Baj TUII U36OPHOT CHCTeMa IPaBUYHM]I, uMajyhu y Bupy fja 6Mpauy Ha TTTaBHOM TOKaTHOM
U3jallllbaBamby [71acajy 3a CTPaHKe, OFHOCHO KOA/INIINje, [T ce ¥ TOMe M3pakaBa IPaBUYHOCT OBOT
CHCTeMa 13 yI7Ia oTpebe cTpaHaka fja 6yay IpeficTaB/beHe Y I0KaTHIM Iap/IaMeHTIMa, T0ce6HO
OHIX Koje Cy Marbe. MaHa TpONOPLMOHA/THOT CHCTEMa je IojaBa TOKaTHMX Iap/laMeHaTa ca nspa-
3UTO Be/IMKMUM 6pojeM NMONMUTIYKMX CTPaHaKa, IOKaTHUX IO/IUTIYKNX [IOKpeTa, IpyIa rpahaHa
u koamuja. Kao nome pelnrerme Ko IPONOPIMOHATHOT CUCTEMA, II0jaB/byje ce 0TeXKaHa Moryh-
HOCT opMIpama CTabuIHe NTOKaJHe er3eKyTuBe U BehnHe,* OTHOCHO BUCOKO IIypalnTeTHA
CKYMIITVHCKA Beh1Ha, a CIMYHA CUTYalMja, HacIpaM CKYIIITHHCKe BehnHe, Mora 6u 6uty n'y
OIo3MLOHOM Tabopy. Tpeba MMaTy y By fa KOJ IIPOIIOPIYIOHATHOT CICTeMa U Majle CTPaHKe,
OIHOCHO rpyIie rpab)ana, cy Ha IOKa/THOM HUBOY HpefcTaB/beHe. To 3HauM fja y IPONopIMOHATHOM
CUCTEMY 3HayajaH 0poj y4ecHMKa M300PHOT Ipolieca Ha JIOKATHOM HUBOY, Y/Ias) Y CKYIIUTHHY
OIIIITHHe, T1a Tpaf)anu koju cy rmacamu 3a 6pojuaHo cnabe MOMUTUYKe IPyNanyje, 6MBajy mpes-
CTaB/beHN, a eeKaT MpenrBamba IPBOIIACKPAHNM CTPAHKaMa je HOIPUINYHO 3aHEMap/byB.
Y BapujaHTM IIPOIOPIMOHANHOT CUCTEMA, I7Tie je HU3aK LieH3yc (1o cafjallmeM pelresny je 3%),
Moro 61 fa fobe 1o mojadane ofroBOpHOCTU OfOOPHIKA, jep 6u Ha cnepehnm nsbopuma rpaba-
HJI BEPOBATHO TIOBEPIIIN MAH/AT, AKO OCTAHY BEPHY CBOM M3BOPHOM IIPOrPaMy IIPe3eHTOBAHOM
TOKOM M360pHe KaMIIambe, a Y 0HOj MepM KOJIMKO je To Moryhe M mberoBuM CIpoBohermeM TOKoM
MaHJJaTHOT TIepHOjia IOKaJIHe CKYIIITHHE.

Pechopma 1360pHOT cucTeMa Y TOKATHOj CAMOYIIpaBM MOITIa 61 ce KpeTaTu y ImpasIly
Bpahama Ha JBOKPY>KHM WM jeSHOKPY>KHM BehMHCKY cucTeM IO 3aKOHOHABCTBY of 1991. u
1999. rogune. Mima Mecta 1 3a adpypMaTUBHe apryMeHTe 3a yBoDherbe jelHOr BIjla MEIIOBUTOT
CHUCTEMa, TAKO IITO OU e jefaH feo 0fOopHIKa 61pao Ha 0CHOBY BehHCKe BapujaHTe, a [PYTH 10
TpONopIoHanHOM Mofieny. To ITo ce 3a/maxxeMo 3a yBoere Apyraumjer Tyma u360pHOT CUCTEMa,
YMeCTO Cajallliber MPOIOPIOHATHOT KOj) je Y YIOTpe6y Ha T0KaTHOM HUBOY, HACTAIIO je Kao
noc/eanIa He3agoBosbaBajyhe mpakce Ha MOMUTUYKIM CIleHaMa HAIIMX JIOKaTHUX CaMOYIIpaBa.
Ped je 0 jenHOM UyHOM MO3auKy ca ABe cnuke. Ha pBoj crmiin BUAMMO 3aBICHOCT OFOOPHMKA
OFf IIO/IMTHYKYX CTPAHAKa, IOTOTOBY aKO Cy OHM IIPefiCTaBHIIN BJIajajyhe IOMTITIKe HOMEHK/IA-
Type Ha pemyOIIYKoM HUBOY, @ Ha IPYT0j CIUIM BUAUMO IIPOMEHY CTPaHAYKOT KOJIOPUTA U TO
IPETEXKHO ONOOPHYKA OTIO3UUMOHNMX IIOIMTIYKYX IPyIIaliyja U rpyna rpabasa, Taxo mro ce ¢pop-
MUpajy HOBe CTPaHKe MV KOa/uIje, Koje HICY yuecTBoBajle Ha M360pyMa, I1a Io/asy 0 MojaBe

40 Taxo, Ha n3s6opuma 3a Cxynurtuny rpaga beorpaga, ogpxxanum 17. fenem6bpa 2023. roguse, n3bopHa amucra

Anexcanpap Byunh - Beorpap He cMe fa ctaHe je go6una 49 o ykynso 110 manpgara, n36opHa nucra Visuna JJaunh -
npemujep Cpbuje, Toma ®ua — rpagonadentuk beorpaga 5 Mangara, Cpouja nporus Hacuba 43 MaHpara, ip Mutom

JoBanosuh - Hapga 3a beorpan 7 mangara, Mu - rmac us Hapoga — Anekcanpap Jepkosnh 6 mangata. Hanme, crpanke

Brafajyhe koamuiuje ca pemy6aMuKoOr HUBOA, 0CBOjuIe Cy 54 MaHJaTa, IITO je HeOBO/BHO 3a MUHIMATHY Behuny,
Koja usHocu 56 MaHpara. Yak u ja je popmmpaHa ckymtiHcka BehiHa o fator 6poja MaHpaTa, 0Ha 61 611a, Kako ce

Kaxe ,TaHKa". VImajyhu cBe y Bupy, oiHOCHO HeMoryhHOCT 4a ce KOf OBaKBe paciofienie MaHJaTa MOCTUTHE CTAOMTHA

ckymmruHcka Behuna y beorpany, maptuje Bragajyhe koanuiuje ca pemy6nuaxor H1uBoa, OAIydnIe Cy ia ce ufie Ha

MIOHOBHe U300pe Y ITaBHOM Ipafy.
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menerutumusanuje. [la je neruTMMUTET JOBEEH TOJ, 3HAK UTAba, jOLT BIILE JO/TA3M 10 U3paXkaja
KOJ| IpeTacka OfO0pHIIKa 13 jefiHe [TaplaMeHTapHe CTPaHKe WM KOa/IMIIije Ha IOKTHOM HIBOY
Y BpyTH HOMUTIYKY TabOop, YaK 11 0Haj TabOp Kojit je OBOOPHIKY, KOjI Y IbeTa IIperasu, 61o uspa-
3UTO IPOTUBHIYKIL. Y CKYNIITHHAMA jeAMHNIIA TOKATHE CAMOYIIPaBe, IPONIOPIMOHATHU CHCTEM
4eCTo JOBOAM [0 TOTa JAa je off orefano Biafajyhe koamiiuje Koja GpopMypa M3BPIIHY BIACT ¥
pemny6muim. ApryMeHT 3a 0BaKaB IOMMTUYKY TIPOLIEC HAMA3M Ce ¥ OTPebU ennTa ia MMajy 1cTe
TonUTIIKe 60je, Koje MX IOPKaBajy Off IOKATHOT [0 LIeHTPaTHOT HUBOA BIIACTH. 32 OBAKBY 10jaBy
MOTY Ce YIIyTUTH I KpUTHKe 1 oxBaste. KpuTHKe ce OFHOCE Ha YTHIIAj M3BPIIHE BIACTY PeIryOmmd-
KOT HIBOA HA €T3€KyTUBY Ha JIOKATHOM HUBOY, 3 TOME je 3aC/TyKHa jaKa CTPaHa4YKa AUCIUIIINHA.
oxBara 6u ce kpeTana y ciefehem mpaBIy — oKa/IHe er3eKyTUBe U3 BUIIe pas3iora HeMajy
HOBO/BHO (DMHAHCHjCKUX CPENiCTaBa 3 YCIIELTHO YIIPaB/babe 3ajefHULIOM 32 KOjy CY ORroBOpHe. Y
TOM CMICITY, TOTpebHa je GpUHAHCKjCKa JOTAlMja TOKA/THOj eI3eKyTUBY Y pelllaBarby MaTepuja-
HO-(MHAHCUjCKUX MPO6TeMa Off CTpaHe LieHTpanHe eraekyTuse. OHe ce makiie [o6ujajy, ako cy
B/IACTH Ha JIOKaJTHOM HMBOY IIpec/IMKaHe OHOj Ha IleHTpanHoM. To, fofylie, He 3HA4M [ja HeMa I
HO3UTHBHYX IIPMMepa WM A UX Huje 61110 y PMHAHCHjCKOj ZOTALV)I, OLO3UIIVIOHYIM JIOKA/THUM
CaMOyIIpaBaMa, Off CTpaHe (pPMHAHCHjCKM Ha/l/Ie)KHUX OpIaHa IeHTPa/IHe U3BPIIHE BIaCTIL.

Axo 6u ce mokyurasno ca ysoherweM uncror BehMHCKOT cHcTeMa, HeBE3aHO fia /I je ped o
BapMjaHT! jeTHOKPY)KHOT WM IBOKPY)KHOT, OTHOCHO aIICOTyTHE WIN penaTuBHe BehuHe, Hau-
11710 611 ce Ha 6paHy y By yCTaBHe ofipefioe 0 IPONOPIMOHATHOj 3aCTYIbeHOCTH HALIMOHATTHIX
MamJHa y jefVHUIIaMa Koje MMajy MeLIOBUTY HallMoHanHK cacras.*! Kao koMIpoMicHu Mopien
Koju Moxe 61Ty TIOHYheH, 610 6u yBoheme BehMHCKO-IIpONIOPLOHATHOT CUCTeMa, Koju 61
JI0BeO J10 IIOMMperba 1Ba 3aXTeBa — IIPBOT, a TO je U360p IpeficTaBHMKA HAIIMOHATHIX MabIHA I
IpPYTor y BURY U360pa pecreKTabWIHNUX MIMYHOCTI. JJaK/ie, y IPOIOPLMOHATHOM Jie/y OBOT MeIlo-
BUTOT CUCTEMA Y1 IPEACTABHUIM HAMOHATHUX MambIHa 01 MManu cBOje OOOpHIYKe MaH/aTe
y CKYIIITMHAMA jeMHNUIIA TOKaTTHe caMoyIpase. MehyTuM, MelroBuTy M360pHU CUCTeM HUje
Hobap caMo 360T UCITyera ABa TOMEHYTa 3aXTeBa I bera Oy Ba/basio YBECTU Y CBUM jefMHU-
IjaMa I0KalHe CaMOYyIIpaBe, a He CaMO OHMM KOje MMajy MELIOBUTY HAIIMOHAIHM CacTaB. Y TOM
U360PHOM CUCTEMY IpeACTaB/beHe Cy M MOMUTIYKe IApTHje, C 0031pOM fia ce I71aca 1 3a MapTij-
CKY JIVICTY, a/I1 ¥ TIOjeIVHIIN, jep ce I/Iaca 1 3a KaHAMyiaTe.

Capjanme cTame, a TOBOJOM 1300pa 3a CKYMUITHHE jefMHNUIA TOKaTHe CaMOYIIpaBe, Kao
Jia je OBEJIO 10 TOTa [ia Cy 0BO Ipe M360pK 3a CKYIMIITHHE jefMHNUIIA TOKaMHe yipase. Hanme,
MaJla IIPOZIa3HOCT Ha M360pyMa JOBeNa je KO TOra ia He3aBMCHIU OfOOPHUILIN, KOjI CY YITIefHN
YJTAaHOBY JIOKAJTHE 3aje[iHULIE, TeXXe 0CBajajy ofdopHIYKe MaHpare. Vax, y ojeHIM T0KaTHUM
camoympasama y Cpbuju, Ha usbopuma rpyie rpahana ocBajase cy u 0CBajajy pecrekrabumas
6poj ombopHNYKMX MaHpaTa.

41 Y ayTOHOMHVM TIOKpajiiHaMa ¥ jeiMHNI[aMa JIOKaTHe CAaMOyTIpaBe y KOjiMa JKMBY CTAHOBHMIITBO MEIIOBUTOT
HAI[MOHAITHOT CacTaBa, oMoryhyje ce cpasmMepHa 3aCTyI/beHOCT HAI[MOHATHMX MatbMHA Y CKYIIITUHAMA, Y CK/Iafy ca
3akoHOM.“ YcraB Peny6nuxe Cpbuje, wnan 180 cras 4.

42 Taxko, Ha mpuMep, Ha u36opuma 3a Ckynurruny rpaga Kparyjesia ogpxxanum 2023. rogune, ['pyna rpabana mop,
HasuBoM ,Crnaban Pakuh - Kparyjesauka nnunujarusa — Ilokper Bomum ceno cBoje — Exo mapk, ocBojuna je 11,9%
I/IacoBa, IIACKpaBIy ce Kao Tpeha mo cHasu rpynanuja y nokansom napnaMenty. OBaj pesynTar ieMaHTyje TBPAbY
Jla’y IPONOPIIMOHATHOM CHCTEMY Ha TOKa/THOM HMBOY HeMa MeCTa 3a He3aBJICHe KaH/UjjaTe.
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6. 0 I3bOPY ITPENCENHUKA OIIIITITHA
U TPAJOHAYETHUKA

Y HOMUTIYKOM >KMBOTY, Y MOJIEPHOj IpXaBH, eI3eKyTUBaA je IIpey3e/ia JOMUHALN]Y, a 360r
HEOIIXOJIHOCTY O30T ¥ epyKaCHOT JOHOLIEHA OfIYKa U BbUX0BOr cripoBobema y xuBoT. To ce
YeCTO YMHM M Ha yIITPO AEeMOKPATCKOT IyXa Y jeTHOM APYIITBY. Y NTOKAaTHOj CaMOYIIPaBH, Mk,
JI0TIa3M 10 AHTATOHMUCTIYKE CYIPOTCTaB/bEHOCTH iBa CYIUTMHCKA Hayesla — Hauesa leMOKpartuje
1 Havera e)MKaCHOCTI ¥ eKOHOMUYHOCTHL. [Jo6po yIIpaB/bambe y T0OKaTHOj CAMOYIIPaBI CBOLY Ce
Ha IpUO/IbKaBatbe OBJX HadeNla, a He IJIXOBY CYIPOTCTaB/beHOCT. Tako, Hauero eMKacHOCTI I
€KOHOMJYHOCTY IIPYIVKOM JIOHOIIEHa OJIYKa ¥ HIX0Ba IPUMEHIBOCT, U3BEICHO je Y HeKIM
YIOPEJHO-YCTaBHUM CUCTEMMMA [0 Kpajibux rpanutia. ¥ Cjenumenum AMepuykuM JIpxaBama
3a TO je MpMMep MeHallepCKy MojieNl IoKaaHe camoynpase. Tako, mpodecroHamHy MeHallepH,
KOjU Cy M3abpaHM Ha KOHKYPCY, YIIPaB/bajy TOKaTHUM CaMOyIIpaBaMa Koje Cy yCBOjusIe 0Baj
MopieT. MeHallepcKy MOJieNI II0Ka3ao je 1 fo6pe cTpaHe y IPpakcy 1 0 TOMe ce TOBOpM Y Teopuji.*?
Jlnak, He Tpe6a cMeTHYTH ca yMa [ia je I/TaBHa CBPXa JIOKaJTHe CAMOYIIPaBe YIIPaB/balbe 10KaTHIM
nocnosuMa. To mpaBo rpab)ana He motupe MOryhHOCT fa Ha JIOKaTHOM HUBOY €T3UCTHPA CHAXKHA
€r3eKyTIBa, I0CeOHO Y CIy4ajy Kaja je M3abpaHa off cTpaHe 6ypada HerocpeHuM myteM. Y EBporn
Ha 3Ha4ajy 001ja cBe BUIIE Ufieja a ce TOKATHU TONMUTUYKI TUAEpU OUPajy IUPEKTHUM HapoJ-
HIM ITIacalbeM. , YocTaoM i KoHrpec mokamHux u pernoHanuux snacty Beha Espome je y cBojoj
I[Ipenopyun 151 (2004) ncTaxao YeTHpy MpeFHOCTI HEIOCPENHO OMPaHOT IpajjoHavYenHuKa: Beha
NerMTUMHOCT, Beha menTuduKanyja, Beha 0aroBopHoCT, 60/be yrpas/bame 1 Beha craburiHocT. “H

Y MHOTMM eBpOIICKVM [ipXXaBaMa y CIIPOBefieHe Cy 3Ha4ajHe pepopMe MHCTUTYIMOHAI-
HOT OKBMPa BUXOBUX jefMHMIIA JIOKaTHe CaMoyIpaBe. ,Hajpaxxuuja Mely myma, npema HalreMm
MUIIbEHY, YBODeme je HermocpeHor u3bopa rpafoHadenuuka. To ce mpusHaje u y Pesomynuju
139 KoHrpeca ToKamHuX U perioHanHux Bracty Eypore, Koja HaBogu Aa je 'HemocpenHy usbop
rpajfloHaYe/HIKA Off CTpaHe Hapojia IpoLiefypa Koja ce CBe BUIIe KOPUCTH Y ApKaBaMa WIAHN-
nama Bujeha Eypomne mpu n36opy meda usspinse Bractu'. Y Ipyrom ussjemhy KoHCTaTHpa ce
Ha ‘ysumajyhm y 063up cBe unMOeHMKe, YMHY Ce KaKOo IOCTOjM jeiHa OfIyYHa ¥ joucTa pactyha
CKJIOHOCT HeTloCpefHMjeM U300py” ToKaTHe U3BpILIHE BIACTH Y fpXKaBaMa wiaHuaMa Bujeha
Eypome.' “*® Vnmax, Hemocpenas u36op rpajjoHadeNHIKa MMa CBoje fo6pe 1 1ole 0cob1He.

43 Ipodecop Ipenpar Numutpujesuh ykasyje fa cy rmaBHe IpeHOCTH MOJe/a TOKA/THOT MeHalepa: ,epukac-
HocT, mpodecronanHoct u Aemokparuynoct (CAJl, Kanaga, Ayctpanuja, a cse Buine y EBpor). Y oBom Mopeny
II0CTOj jacHa mofiena pyHKIMja U jaCHO pasjBajatbe MONUTUKE Off afMUHICTPAL[Ije U T0Ka/THe IIOTUTUYKE eTIUTE Of

npodecnoHanHux ynpaspbada. OBo pasfiBajame je y KOHTEKCTY, He CaMo NOB/Iauetba rpaniuiie nsmelhy mommrumuke u

AMMUHUCTPATVBHE OATOBOPHOCTH, Beh MjaCH]/IjeF pasrpaHn4emba NOMUTUYKNX AAMUHNCTPATUBHAX d)YHKI_U/Ija, 10/~
TUYKUX ¥ Al MUHUCTPATUBHIUX Te/a UTH. ... Y TOM CMUCITY MOXe Ce IIOCTABUTY IIUTakbe [1a je MeHallep OMNTHIKY OPraH

VTN QIMUHUCTPATUBHY CTy>KOeHMK? CUTYPHO [1a y pajly MeHaliepa IIOCTOj) ¥ OMIMTUYKY ACTIeKT Pajia ca HarTalleHuM

MeHalIepCKUM HafIMe)KHOCTUMA BUCOKOT aiMMHUCTPATUBHOT CTy)KOeHMKa KOji yIIpaB/ba 'CBOjUM aMIHUCTPATUB-
HuM TuMoM. [TonnTuka nmMa yrTuuaj Ha u36op 1 Bplietbe GpyHKIIje 0BOT aAMIHUCTPATHBHOT OPTaHa KOji je 110 CBOjoj

IPUPOAY AAMUHUCTPATUBHO-TIOIUTHYKY OPTaH. AIMUHICTPATUBHM 110 POpecHoHamu3My y 06aB/basy MOCIOBA,
a mONUTUYKY 1o u360py u Tpajamy byrkuuje. IIpenpar Jumurpujesuh, MeHayMeHT jaBHe yrpaBe (ayTopu3oBaHa

ckpunra), 2015, 85.

44 . MunoBanosuh, ,,ITojenysn pasnosu 3a yBoheme Mofiena HermocpeHo GUpaHOT rpajjoHaYeNHNKa y rpagy beo-
rpafy, AIMIHUCTpAI1ja i jaBHe ONUTHKe, 3 (2015), 34.

45 Robert Podolnjak, Dorde Gardasevi¢, ,,Neposredno izabrani gradonacelnik i problem kohabitacije - Slu¢aj hrvatskog

glavnog grada Zagreba“, REVUS, 20 (2013), 61.
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Ycras Penry6muke Cp61je mperycTio je 3akoHOAABILY Aa Ofpeny KOju Cy U3BPILIHY OPTaHK
JIOKAJIHE CAaMOYIIpaBe. ,,Y YCTaBy je M3pUIMTO IpeABubeHo jeHO a ONIITYHA MMa CKYMIITHHY
OIIIITHHe, 0K je Y IIOI/Iefly OCTA/INX OpraHa pery/I1caHo Aa MX ONnuITiHa oppebyje cBojumM craryToM
y CKIajy ca 3akoHoM. MehytnM, y 3akoHy 0 JIOKalHOj caMOYIIpaBy Cy IpeBuheHN CBU OpraHu
onurryHe OpraHy ONIITHHE CY CKYIUITVHA OIUITYHE, IPECEFHNK ONIITIHE, OMITHHCKO Behe
1 ONUITYHCKA YIIPaBa ... VISBpIIHY B/IaCT y OMIITHHM BpLIE IIPeACEIHMK OMIUTHHE I ONIUTHHCKO
Behe. 3a pasnuKy off IpeTXOHOT epUOfa, KaJia je IPeACe[HIK OMUITIHE O1paH Ha HEIOCPETHUM
usbopuma, mpema 3akoHy u3 2007. TofyHe IpefCefHIKA OMIITHHE GMpa CKYIIITIHA OIIITIHE, U3
penia of00OpHIIKa, Ha BpeMe off 4 TOfiHe, TajHUM I/IacarbeM BehiHOM I7TacoBa off YKyIHOT 6poja
00OpHNKa CKYMIITIHe omuTHHe. KaH1MaTa 3a IpeficefHIKA OMINTIHE IIpefyIaXe IpefceHIK
CKYIIIITYHE OMIITHHe. ‘S 3aMeHMK NpecefHNUKa ONIITHHE je GpyHKuMja Kojy mpensuba 3akoH o
TIOKa/THOj CaMOYIPaBy, a CBOJY Ce Ha TO Jia Y CIy4ajy Kajia je MpeCefHUK OfiCyTaH MM CIIpe-
YeH fja 06aBjba CBOjy IYXKHOCT, OBOT 3aMembyje. V360p 3aMeHMKa HOPMUPAH je MICTOBETHO, Kao 1
n360p IpeficeHIKA OIIUITIHE, C TUM IITO Ce Pas/uKyje y HorIefy MpefyIora 3a KaHgUAaTypy. [lok
KaHJM/aTa 3a NpefiCeNHMKA OIIITIHE, Kao IITO je HaBeJ,eHO, IPeIaXKe NPENCEeNHNUK CKYIIITIHE
OILITHHE, KaHAWIATa 3 3aMeHKa [IpeficeHIKA OIIITIHE OB/IAIINeH je ja IPeIoXKy KaHuaT
3a IpefceNHMKa OMIUTYHE. Y CKYIIITYHM ONIUTVHE, @ HAKOH 1300pa IpeficefHIKA ONIITIHE 1
ErOBOT 3aMEHMKa, 32 062 0Ba PYHKIIMOHepa IIpecTaje MaHaT Of00PHIIKA U OHM Ce § TOKY Tpajamba
CBOT MaHJaTa Haja3e Ha CTAJHOM pajfy y onurtuHy. Obramhera mpefceHNKa ONIITHHE JIOHU-
paHa cy y 4iaHy 44 3aKoHa 0 I0Ka/lHOj caMoyIpasi. Tako, IpeficefHUK OMIITHHeE je oBaurheH ja

»1) IpeCcTaB/ba 11 3aCTYIIa ONIITHHY; 2) IpeyIaXKe HAUMH pelllaBarmba MUTamba 0 KojlIMa OfIydyje
CKyIIITHHA; 3) HapenOopaBall je 3a U3BpIewe Oyyera; 4) ycMepasa u yckiaahyje paj ommTuH-
CKe yIIpaBe; 5) JOHOCH IIOjeAMHaYHe aKTe 3a Koje je opnaiheH 3aKOHOM, CTaTyTOM VIV Of/IyKOM
CKYMIITVHE U 6) BPIIN U APyTe IOCIO0Be yTBpheHe CTaTyTOM U APYIUM aKTHMa ommuTyHe. Yna-
HOBM OIIIITYHCKOT Beha 10 [0/10Xajy ¢y HpefcelHNK OMIITIHE M HeToB 3aMeHNK, a IIPefCefHIK
OIIIITHHE je, 10 QYHKLVjU, M IIPefCefHMK OMUTIHCKOT Beha, unju ce wiaHoBY 6upajy Ha MICTOj cef-
HMIIM Ha K0jOj Ce BpILY 1300 IpeficefiHIKa OIIIITIHE 1 BeTOBOT 3aMeHyKa. [IpeficeHuK onuitnxe,
OJJHOCHO TpajloHaYeTHUK, ICTOBPEMEHO j€ MHOKOCHM OPTaH M3BPIIHE BIACTH, a 10 MOJI0XKajy je
Ha YeJTy KOJIeTHja/THOT M3BPIIHOT OpraHa — OMIITIHCKOL, OFHOCHO rpaackor Beha. To 3Haun fa je
y IpeJiCeIHMKY OINUITHHE, OHOCHO TPaJIOHAYETTHUKY, JOIIIO 10 CTaNama IBe GyHKIMje — caMo-
CTaJTHOT M3BPIIHOT OPTaHa, Koju MMa roce6Ha oBamherma 1 peIceiHIKA ONIITHHCKOL, OHOCHO
rpaackor (usBpiiHor) Beha, koju Taxobe 1MMa ayTOHOMHe U3BPIIHE IIPEPOraTyBe.

Y cucremy noxanHe camoynpaBe, a Ha OCHOBY 3aKOHA O JIOKAJIHOj CAMOYIIPABM, TIPefiCeN-
HUK OILITYHE, OAHOCHO IPaJlOHaYe/THNK, OCUTYPAO je 3HauajaH, UCTAKHYT 1onoxaj. [loctassba
ce MUTame Jja I TO 3HAYY Jia je yCTaBHa HOpMa, Koja IpeaBuba CKYMIITUHCKI CUCTEM BIIACTI
Yy jeAMHMIIaMa T0Ka/lHe CaMOyIIpaBe 3aHEMApEHa, Te [ia je YBefeH cucTeM Tofene Baactu. [lopo-
JIOM TOTa, M3HET je CTaB y TeOpUjiL: ,3aKOHOM 0 T0Ka/THOj camoympasy u3 2002. rofuHe yBopu ce
OTPaHNYEHO Have/lo Mofiefie BIACTH Y OpTaHM3alyjy ToKamHe BaacTi. OBo Hauerno ce, Ipe CBera,
JCIIO/baBa HEMIOCPEHIM 300pOM IpeficeHIKA OMIITIHE M IPajjOHaYe/HIKA Off CTpaHe rpahaHa
(pu yemy, He MOXKe f1a ce 6upa, u3 pefa oXOOPHIMKA), ITOfIENIOM HaIIe)XHOCTH M3MeD)y CKymuITiHe
OIILITHHE Y IIPefCeHIKA ONIITIHE, OHOCHO I'PajjOHaYe/THIKA, Ka0 HOCHOLIA U3BPILIHE QYHKIMje
u ip. Hauerno nmopene BmacTu ce o6pasnaxe (a moce6Ho ce obpasmarano y pacpasu y HaponHoj

46 Mwunkos, YupaBHo npaso I - YBofiHa 11 opraHusanmoHa nurama, 150-151.
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CKYIIITYHY) TIOTPe6OM [ia Ce yBefie jeflaH 4NCT, jefHOCTaBaH MOJIEN, ca MambuM OpojeM cy6jeka-
Ta U BHIUXOBYM jaCHMM TIpaBMMa I 06aBe3aMa, Kako 011 ce 0CTBApUO JOCMIEAH CUCTEM TIOfeNe
BJIACTY U JIOLMpamba OAroBOpHOCTI. MehyTum, 3akoH o noxanHoj camoynpasu u3 2007. rogu-
He, onasehu op wi. 191 YcraBa, Bpaha ce Ha oppebeHo, m/paHo Haveno jefMHCTBA BIACTH, jep
je CKYNIITVHA jeAMHNLIe IOKaJTHe CaMOYIIpaBe HajBMUIIM OpraH JokamHe BaacTu (wi. 180 cr. 1
YcraBa) 1 optydyje o u360py U3BPIIHUX OPraHa ¥ OHI CY joj, peMa 3aKoHy, OATOBOPHM 3a CBO]
pap. Ilpema ToMme, 0BUM je 3aKOHOM YCIIOCTaB/beH, HAHOBO, CieludIdaH CKYIIITUHCKY CUCTEM
JIOKAJIHe BIACTH, KA0 Pe3yITaT, KaKo ce 06pas/Iarano y mpefyiory 3akoHa, YiibeHNIIe f1a je y pesKu-
My 3axoHa 13 2002. Tof1He, [OTA3UII0 9eCTO 10 CyKoOa M pasuIaxkerba CKYIIITIHE M M3BPIUIHNIX
OpraHa, IPBEHCTBEHO IIPefiCefIHNMKA OIIITIHE, IOTOTOBY AKO je IPeACEAHNK ONIITIHE JONa3/0
V3 pas/uMyMTe MONUTIUYKE OIIIjYje, Hero IITO je 6M/Ia CKYIIITHHCKA BehnHa, ITO je JOBOJUIO O
3acToja, Ima 1 6710Kajie pajia opraHa je[MHNIIe TOKaTHe CAMOYIIpaBe, @ Y KpajibeM ce 3aBpIlaBaso
pacHylTameM CKYIIITHHe 1 06pasoBabeM Off CTpaHe Biaie mpyBpeMeHor opraHa 3a 06aB/bame
[I0C/IOBA V3 FbeHe HaIeXXHocTu. Y

[Inrame gomacka Ha GYHKIN]y MHOKOCHOT OpraHa JIOKa/lHe er3eKyTuBe 1001ja Ha 3Ha4ajy,
360r Tora mITo MMa IIMPOKa ¥ pasHonuKa osnainhemwa. Hanme, un. 193 ct. 4 YcraBa Peny6muke
Cp6uje, perymicaHo je fa ,CKyIIITHHA ONMIITIHE OATYYYyje 0 M360py M3BPIIHUX OPraHa y OIIITH-
HU Y CK/IAJIy Ca 3aKOHOM U cTaTyToM . MehyTum, Beh y HapeTHOM CTaBY MCTOT YIaHA IIPOIMCAHO
je ma ce u3bop M3BPIIHMX OpraHa rpafa u rpapa beorpaga ypebyje sakonom. [lakne, moryhe je
Pas/mIuNTO TyMayermwe u3pasa,,onnyuyje o u36opy*. Tako je mpodecop Parko Mapkosuh y Besu ca
OBIM IIMTabeM IPUMETHO: ,,OH MOXKe 3HAYUTI la CKYMHIUTIHA ONIITHHe 6)pa M3BPIIHE OpraHe
Y ONIUTUHY, A/IM U A CKYIIITIHA OMIITHE Y CBOM CTaTyTY 110 OCHOBY CBOT IIpaBa HA CAMOOpra-
Hu30Bame, yrBphyje ga mu he mpencenHmKa ommTyiHe 6ypaTy rpahaHyu y ONMIITUHY HETIOCPENHO
w of6OpHUIM y cKynmTHHY omuTiHe ** CMaTpaMo fia je ompepe/berbe 3aKOHOAABLA 61110
BMIIIE Y CK/Tajly Ca YCTABHOM HOPMOM, KOjOM je IIPOIICAHO /A je CKYNIUTIHA ONIUTIHE HajBULIN
OpIaH jefMHMIIe JIOKaTHe CaMOYIIpaBe, a MMajyhu y BUAY fa ce Ha HMBOY JIOKaTHe CaMOYIIpaBe
npepBuba jefHa BpcTa CKYMIITHHCKOT CHCTEMA. ,,Y OJHOCY Ha 3aKOHCKY PeTy/IaTUBY, IPOMEHeH
ofHoOC 13Mehy mpefcTaBHNYKOr OpraHa, CKYIIITIHE ONIITIHE, M U3BPIIHIX OPraHa y ONIITIHI,
KOjJI ce cajia 3aCHMBA Ha CKYIIITUHCKOM CHCTEeMY BJIACTH ... KOjU Ce 3aCHMBA Ha jeNVHCTBY (He
Ha TOfIe/N) BIIACTY Y KOPUCT CKYIIUTHHE, KOjI je II0CTOja0 Y BpeMe IOCTojamba COLMjamuCTIIKe
Jyrocnasuje (1946-1992).Y Tom cucTeMy BIacTy cBe opraHe 61pa u paspeinasa CKyIIITHHA LITO,
Kaj] je ped o ONUITUHM, ¥ Iue y YeTaBsy y 9. 191. ct. 4.¥

Henocpenuu 1360p nokaTHUX M3BPIIHNUX OPIaHa, 10BeO 6 10 CTaB/bamba 3HAKA jeJHAKO-
CTU ca JIETUTUMUTETOM KOj! IMa JIOKA/THO IIpefiCTaBHUIITBO. BeoMa je 3aMUC/IIBO fa 611 McKpCm
Ipo6/IeMy Ha peNaliyjy IpefCefHUK OMIUTIHE, OXHOCHO TPafjOHAYeTHUK ¥ CKYIIUTHHCKA Behu-
Ha, Kajla OHM MOTHYY U3 PasMMINTUX MOMUTHIKMX Ipynanyja.”® lupektan us6op mpefceHmuKka

47 Muwunas Bnarkosuh, IIpaBo nokanue camoynpase (bama JIyka: becjena, BLC, 2008), 272-273.

48 Parko Mapkosuh, YcraBHo mpaBo — IIpupydHuk 3a monarame npasocygHor ucnuta (beorpan: JIT ,,Cryx6enn
rmacHuk', 2009), 227.

49 Parxo Mapxosuh, ,,Ycras Peny6muke Cp6uje us 2006 — kputuuku nornes ', Ananu [IpasHor dakyntera y beorpa-
Ay, 6p. 2 (2006): 36.

50 O mpo6nemy xoxaburaruje Ha CPICKOM IPUMeEPY Y jelMHUI[aMa IoKajTHe caMoyInpaBe muire boromy6 Muo-
caspesuh: “Ha mouerky 2002. foHeT je 3aKOH 0 JI0Ka/THOj CAMOYIIPABH, KOJIM je OHa J00M/Ia IPUK/TIHIY IPABHY
OKBM. VI3BOpHe 1 TOBEPEHE HaINEeXKHOCTH Cy 06oraheHe HOBUM IOCTIOBMMA, yTBpheH je HOBY cucTeM QUHAHCUPaba,
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OTIUTVHE 6 KOHCTUTYIOHO MOEMMPAH CKYIIITYHCKU CHCTEM YCTPOjCTBA JIOKATHE CAMOYITIpaBe
yCMepuo Ka MELIOBIUTOM, @ Huje HeMoryhe 3aMMUC/IUTH Y IPAKCH CUCTEM BJIACTY KOjU je CTIMYaH
npepcenHnakoM. CBoje fo6pe cTpaHe, HelIoCpeaH U300p IpafjoHaYeTHIKA CBAKAKO MMa I Ha TO
ce yKasyje y Teopuju. AKo ce y 063up y3Me II03UTMBHA TeOPHUjCKa apryMeHTaLja ¥ IIPUIOT Hero-
cpepHor n36opa rpafjoHadeNTHNKa 1 ofpenba YcTaBa fia ce ypeheme M3BPIIHNX OpraHa rpaja u
rpaa Beorpaga mpemyiuta 3aKOHCKOj MaTepyji, OCTOjM COMyLMja ,,pasiBajama’ HauMHa u360-
pa rpajioHaYeNIHNKA TPajfioBa U OpeficefHNKA APYTUX ONMIITHHA. TakaB MpYUCTyI HOPMaTMBHOT
perynucama, Ha OCHOBY Kojer 0y ce rpajjoHauenHuy 6upam AUPeKTHO Of cTpaHe rpabaHa, a
IpeNCEeNHULY ONIITYHA TOCPEJHO Off CTPaHe CKYNIUTIHA, MOXKe TIO3UTUBHO YTULIATH Ha PasBoj
JI0KajTHe camoyImpase. Jlakiie, y Besu ca mpo6ieMoM pasfiBajatba 1360pa rpajoHadeHIKa Koju
01 ce Gupay HEMOCPEHO, a IIPefCeHUIIY OIIITIHA, K0 U JI0 Cajia — IIOCPEHO, IOCTaB/bEHO je
IITakbe Y YCTABHO-NPABHO] TEOPH]I,,,KaKaB j€ TO CUCTEM IOKaTHE CAMOYIIPaBe, y K0joj Ce M3BPIIHM
OpTaHM OIITHHE OMPajy Ha jefjaH, a M3BPIIHM OPraHy rpajia ¥ rpaia beorpana Ha gpyru HaunH. !
JIMa aprymeHaTta fia ce yBefie CHOKHA M3BpIIHA QYHKIMja Y TpaoBUMA Y OFHOCY Ha CUTYa-
Iujy, Kafia Cy y IMTarby Majle onmryHe. [Ipumep jemyHuIIa 1okanHe caMoyIpase, rje je MoryhHocT
yTuiaja rpahana Ha yIpas/bambe U M3BpIIaBakbe IOCI0BA Off JIOKATHOT 3Hayaja CY>KeHa y OFHOCY Ha
Mame oIITIHe ¢y rpaf beorpan 1 rpaosu. IToehame n3BpuHyx opnamherma rpagoHayeHIKa
je'y Besu ca muxoBuM ns6opom. ITo npasuiy, kafa ce uMajy Beha obrmamhema y 6110 koM mocry,
10 611 Tpebao fa KopecnoHAMpa ca BehyuM IpoLeHTOM eUKACHOCTH HeroBoT U3BpIIaBama. Ca
IMpPeKTHUM 1360poM rpajloHade/THIKa Tpeba fa ce Halasy y Be3y M MHCTUTYT HeroBOT OI03MBa
KOj¥ ce Ha/la3! y pykaMa 6upaya. TuMe ce cTBapa MHCTUTYLMOHATHO CPEICTBO II0jadaHe KOHTPO-
Jie HeIIoCpeIHO M3abpaHyX IPBUX JbYAM IPajioBa Off cTpaHe rpabana u Behy 061M oroBOPHOCTI
TIpef MCTUMA. ,,J0 61 6110 joIII jelaH KOpaK HaIIpey, y IpaBLy yo/IaKaBamba MOHOTUIIHOCTY IOKajHe
camoymnpase y Cpouju — Bemuke jefMHMIE 611 MMalie CHOKHI]Y eT3eKy TUBY, CIOCOOHY la e(pUKacHO
¥ IPaBOBPEMEHO 3a/J0BOJbI TTOTPele BEMUKOr 6poja CTAHOBHMKA, IOK 61 Marle jefiuHNIIe 3a/Ip-
Xajle 'MeKIIy' er3eKyTHBY,a [IABHY ped y ibuMa 01 U [ja/be BOJVIIO IOKATHO IPeCTaBHUIITBO,
IITO je IpUMepeHje jeANHuIIaMa T0KaTHe CaMOyIpaBe ca MaToOpPOjHIM CTAaHOBHUIITBOM. >
Mebyum, nckpcaBa nurame fa 11 011 yCTaHOB/baBakbe HEIOCPEHOT N360pa IpajoHaYeTHIKA
0110 Y CKJIAJy Ca YCTaBHOM HOPMOM KOja MHAyTypyIlle CKYIIITIHY Kao HajBYILM IIPefiCTaBHIUYKY

yCIocTaB/beHa Cy jaCHuUja IpaBu/Ia 32 OIHOCE TOKa/THe CaMOYIIpaBe Ca IIeHTPaTHMM OPraHIMa I MHOBMpPAHa je CTPYK-
Typa ToKanHuX oprana. Ilopes HemocpeHo 61paHe of60pHIUKe CKYIIITHHE, YBEIeH je IIPBY Ty T HEloCpe/iaH n36op
rpajioHavYeTHIKA, OfHOCHO MPeJICefHIKA ONUITIHE, A TTOPef Ta 1Ba OpraHa IpefBuleHn cy omuTuHCKo/Tpajicko Behe
U JIOKa/IHa yIIpaBa, Kao ¥ JIOKa/THN 3alITUTHUK rpaf)ana u jour Hexu gpyru ¢pakynratusuu opranu. Cpouja u llpHa
Topa cy 3. anmpua 2003. mpumbere y Caser Espore (CE), mrro je omoryhuo yuemrhe npefcraBrmka nokamse camo-
yIpaBe y MHCTUTYIMjaMa Te opranusaruje. Cenrembpa 2004. opxaHu Cy TOKamHI n360py Ha KojuMa Cy M3abpanu
Of6OpHMIY TOKaTHUX CKYIIITHHA U IPefiCeHMUIIN ONIITIHA OHOCHO IPafjOHaYeTHUIIN. YOP30 110 CIIPOBEIeHNM
JIOKaTHUM M300pyMa I0Ka3aso ce 1a y GyHKIMOHMCAbY TOKaTHIX OPTaHa IOCTOje 036M/bHM Mpo6emMut. Y B Of
jemHe TpehyHe omTHHA U TPafjoBa HACTaNA je MOMUTUYKA 6/I0Kaja y pajy opraHa, 360r TOra IITO Cy IpeficeAHIIIN
onuTvHa (TpajloHavyeTHNIN) IPUTIAJja/i jefHUM, a of6opHMYKa BeNyHa y CKYNIUITHHY IPYTUM NONMUTUYKIM CTPaH-
kaMa. Vzieja o HemocpegHOM u360pY IpefcefHnKa oty He (rpajoHaveHNKa) crora je HamymTeHa Beh 2006. To je
yuumeHo y HoBoM YcraBy Perry6muke Cp6uje (Yeras).” Bogoljub Milosavljevi¢, ,,Reforma lokalne samouprave u Srbiji,
Hrvatska komparativna javna uprava, 3 (2012), 750-751.

51 Parko Mapkosuh, ,,Ycras Pemy6nuke Cp6uje us 2006 — kputuaku mornes, Ananu Ilpasror dakynreray beorpa-
Ay, 6p. 2 (2006): 36.

52 Mapxo Crankosuh, Jlokanna camoynpasa y Cp6uju — IIpaBo nokanse camoynpase (beorpan: IlpaBuu pakynret
Yuusepsurera y beorpany, 2018), 188.
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OpraH jefyHNUIIA ToKanHe camoynpase. Ha ocHoBy YcraBa of 1990. ronuue, HapopHa ckynmryiHa
je 6una opnamthera ga kBamudukoBaHoM BehHOM CMeHM HETIOCPEHO M3a6PaHOT IpeICefHMKA
Perny6ruxe, yKo/mMKo yCTaHOBY ia je TOLUIO [0 Kpliema YcTaBa off cTpane wmeda apxase. [Ja
0BO IIPaBO Tpeha IIOBEPUTH IOKATTHOj CKYIIIITIHIY, aKO UCTa iobe 10 3aK/byuKa a je HEIOCpeRHo
u3abpaHy rpafjoHade/THIK [OBPEAMO CTATYT jefMHMIIE JIOKATHEe CAaMOYIIPaBe Kao bheH HajBUIIN
npaBHy akT? KoHayHo, fja it 611 yCTaHOB/baBambeM TAKBOT [IPaBa y CUCTEMY BIACTH Y TOKA-
HOj CaMOYIIpaByL, Ha XMjepapXIjcKoj IeCTBULM 610 3apXKaH IOTI0XKaj IOKaTHe CKYIILITHHE Kao
HajBu1er oprada Bnactu? OAroBop je offpiyaH, jep Joasy K0 Kpiberba CYICTAHIIE CKYIIITHHCKOT
CHCTEMa, KOMe je MHXePeHTHO [ja CKYIIUITHHA 61pa 11 0II0311Ba er3eKyTuBy. [IoBOTOM ycTaHOB/ba-
Batba IIPaBa JIOKA/IHE CKYIIITIHE Ja HEIIOCPEHO M3abpaHOT IpaJloHAYe/THIKA CMEHM, Ty 61 611a y
HajaBJ [IOBpefia Haue/a HapOJjHe CYBEPEHOCTI, C 0031pOM fia 611 TpafloHAYe/THIKA, KOjI je AUPEKTHO
n3abpaH, CMembIBajIa CKYIILITIHA, Koja je Takohe HemocpenHo n3abpaHa 1 MMa MCTH JeMOKPATCKH
kamarureT. CMaTpaMo Aa 0K IOCTOjU YCTaBHA OFpen6a 0 KOjOj je CKYMIUTIHA HajBUILY IIPEACTaB-
HUYKY OPTaH y JIOKA/THOj CAMOYIIPABI, TEIIKO je YCTAHOBUTY HOPMATUBHY KOHCTPYKI[VjY CHAKHOT
U IMPEKTHO 13a0paHor rpaloHaYeNHIKa, 6e3 0031pa Ha CHAXKHY apryMeHTaL1jy Y IPUIOT 0BOM
pellersy. 3aKOHCKO YCTaHOB/baBatbe HEIOCPENHO U3a0paHOr IpafjoHaYeHIKA Ca CTAHOBUIITA
YCTaBHOCTY 1 3aKOHUTOCTH je HEOTP>KIBO, MAKO je OCTA jaCHO IITa je YCTaBOTBOpaAl] XTeo Kafa
je perymucao fia ce u360p M3BPIIHNX OpraHa rpajosa i rpaja beorpasa HopMupa 3akoHOM, a TO
je mupa ayToHoMuja y ypehemy Te MaTepuje, Hero Kaja cy y IUTamy ONIITIHE.

7. YMECTO 3AK/bYYKA

Ha cprckoM nmpaBHOM MOAHEO/bY NTOKaTHA CaMOYIIpaBa MMaJa je TMOI0Xaj 06MYajHOT
TpaBa Aa 611, KOHAYHO, JOIIIA IO KOHCTUTYLMOHA/IM30BaHOT cTaTyca. Oco61He MOI0)Kaja ToKaIHe
camoympase y Cpbuju cy IpaBo Ha CaMOOPTaHM30Bambe I, UICTOBPEMEHO, kopuiiheme U3BOp-
HUX HajyiexHoct. JloxanHy camoynpasy y Cpouju kapakrepuire 67usyHa BracTu rpabanmuma
¥ BUX0BA MOTYRHOCT I HEIIOCPEHO O/ YY)y O HajBXKHUjUM MUTAbMUMA O] IOKATHOT 3HaYaja.
Kommko-romiko noxanHa camoymnpasa y Cpoujit, amu 1 y MHOTUM APYTUM JpXKaBaMa, OCTala je
M3BOPULITE JUPeKTHe eMoKpaTuje. MelyTim, jagameM caBpeMeHe ipKaBe JOLILIO je 0 HapyLla-
Bama ofjpel)eHNX MHCTUTYLVja YHY Tap TOKa/THe CAMOYIIPaBe, I1a 1 CAMOT HEeTIOCPeHOT Oy IMBaIba
rpabana. Hanme, T0 HemocpenHO OfTydMBatbe CBOMM Ce, YCTBAPM, HA UNH I7Iacarba IepUOAIIHO
3a JIOKaJIHe IpeICTaBHIYKE OPTaHe, a Y HeKMM Ap)KaBaMa ¥ ’HOKOCHE eT3eKyTVBHe oprane. AKo
HeMa M3BOPHUX HaJJIEXXHOCTI, HeMa HI I0Ka/THe CAMOYIIPABe, a TY Ce Pajiit 0 IOCTIOBMMa Koje je
Ap>KaBa HajBULIMM OIIIITYMM IPAaBHUM aKTOM JIOfie/IM/Ia IOKA/THOj cCaMOyIIpaBut. VIsBopHe Haiex-
HOCTH KOje Cy JIOKanHoj camoynpasu y CpOuju fofie/beHe, OHa BPIIN Y CKIafy ca 3akoHoM. I y
TOMe Ce OI7Iefia IeMMMUYHO Cy)KaBate KapaKTepa OpUTMHEPHOCTY THX IocnoBa. [IpaBo Ha camo-
OpTaHM30Batbe je MHNMITNjaTHO M3BOPHA HA/NEKHOCT JIOKA/IHE CAMOYIIPaBe, a Takohe ce ormena y
3aKOHCKOM HOpMMPamby M OrpaHudersy. [IpaBy Ha caMOOpraHn3oBame je TMMe HapyllleHa IpaB-
Ha TIPMPOJIa, jep ce MpUOMDKaBa IPEHETHM, a Yia/baba Off M3BOPHNUX HajyekHocTH. Ha ocHOBY
YcraBa, CKynIITIHHA ONLITHHE j€ OPraH KOju je MHMIMjaIHO Je0 IIpaBa JIOKa/lTHe CaMOyIpaBe Ha
caMoopranusosate. OcTam OpraHu MpefMeT Cy 3aKOHCKor ypeherma. [IoBofoM ofierne Ha M3BOpHE
1 IIpeHeTe IOC/I0BE Y BE3N je U KBa/IUTeT Hafi30pa Koji MMa IIeHTpajIHa BIacT. YCTaBHU CYJ fiaje
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KOHAYHY ped T0BOJOM YCTaBHOCTU U 3aKOHMTOCTU M3BOPHUX II0C/IOBA. bes mpaBa Ha 3amTuTy
HeMa ayTOHOMHOT ITI0/I0)Kaja JIOKa/IHe caMoyIpase. JHade, 3aIITHTa je yCMepeHa, KaKo Ha I10jefji-
HaYyHe, TAKO I Ha OIILITe IIPaBHE aKTe KOjJIMa Ce MOXKe HapYIINTH ITPaBO Ha TOKaTHY CAMOYIIPaBYy.
'y oBOM cryyajy, 3alITHTA je TOBEPEHA allOIMTUYKOM OpPTaHy — YCTaBHOM CYJY.
Y pagy cMo TeXuIITe pa3MaTpamba yCMepUIN Ha II0CTaB/batbe MUTaba Koju 611 THI n360p-
HOT cMcTeMa 610 60/bM 3a M360pe Y jequHNUIIaMa ToKamHe camoympase y Cpouju. V ctpyyHa, u
JandKa jaBHOCT, 3aMHTEpPECOBaHa je 3a ofpeheHe TumoBe M30OPHMX CHCTEMa, OTHOCHO Ty IPO-
6nemaryKy, 360r 3HauajHOT yTHLaja Kojy ofpeheny Mofen 1360pHOr cucTeMa MMa Ha JIeloBarbe
HapTHuja U BHUX0BeE IIAHCE J1a 0CBOje BIACT, OHOCHO Jid Y H0j AEMVMIYHO Y4eCTBYjy Wiu 6ap, 1a
Oyny penpeseHTOBaHe Y IpeACTaBHNYKIM opranuma. 1360pHu cucremu ce 06mukyjy 36or npes-
HOCTH KOje OHe MOTY JIaT! LIapTHjCKOM eCTabmuIMeHTy. MehyTum, IpeHoCT Kojy M360pHY cHcTeM
Zaje jemHoj MapTHji WLV KOAMLVI TapTHja He MOPa, YjeHO, fa 6y/ie 1 IPefHOCT 3a JPYILITBO.
Tako, u360pHM cHCTEM MOKe JOBECTH [0 HA/IIPeiCTaB/beHOCTH jefiHe apTHje WM KoaauIje, a
yMamemba 3Hadaja PyTux NapTUjCKMX CTPYKTYpa. Tako ce cTBapa IOTOfHO T/Ie 32 HEOATOBOPHY
B/IaIaBUHY, a Y HALllEM CTy4ajy TpaHchopMalyje TOKaIHe IeMOKpaTHje Y T0KalHy ayTOKpaTujy.
Hemnpasyyan u360pHY CUCTeM MMa HeTaTHBHE NOCIeAMLIe Ha IPyTe efleMeHTe IONMUTUYKOT CUCTEMA.
3aTo McKpcaBajy muTama Koju je u360pHM cucTeM Hajoormu. VI y 0BOM pafy je o ToMe Ipo36opeHo.
Taxo ce uctude:,,CIop 0Ko M360PHOT CHCTeMa je Y CYIITHHMU PacpaBa 0 Xe/beHoj IPMpPOAY Bajie
¥ TIPMHIMINMA KOju HOfpxXaBajy '[obpy' Bmapgy. Ha mpumep, Aa 1 je mpepcTaBHUYKA BIafa
BaXKHja Off ieIoTBOPHe B1ase? [la i je Harumarbe KOMIIPOMMUCY M CarIacCHOCTH 607be Off laBarba
IPEHOCTH YBepemuMa i npuHnunujensocti? To ¢y HopMaTHBHA IUTaka HA KOja ce He MOTY
matu o6jexTuBHM oprosopu. lllTaBuie, y cBeT/Iy ClI0XKeHe YIOre Kojy MMajy, u360pu Mory OuTu
OLieHeHN IpeMa pas/IMuUTOM PACIIOHY KPUTEPUjyMa, KOjI CY, HepeTKo ¥ Melyco6HOj cympoTHO-
cu. VI36opHu cuctemu cTora 3aBpelyjy camo orpaHYeHy MOAPILKY, KOja OCTMKaBa HPeJHOCTH
HaJl MaHaMa ¥ IIXOBMX jaKMX CTPaHa y OHOCY Ha ipyre cucTeMe. >
Y Cpbuju cy aeBenecerux roguta XX Beka Ha IOKa/THUM 300pyMa IPUMEMBAHA B THIIA
Behunckor u3bopHor cucrema. Ibixosa craba crpana oryesa ce y oneHu GyHKIMje IpeAcTaB/bamba.
Y Behoj Mepy, a ped je 0 BehMHCKOM jeJHOKPY>KHOM CUCTeMY WU Matb0j, a/li He3aHeMap/bUBOj
Mepi, a ped je 0 ABOKPY>KHOM BehMHCKOM cucTeMy, IpyMeHa 0BUX M300PHIUX CUCTeMa 3aHeMapyje
Xerbe 01paya, 300T YnbeHMNIle 1A IPeJCTaB/balbe CTPaHaAKa, OfHOCHO KOAJIMIINja, HUje afleKBaTHA
BIXO0BOj U360pHO] jaunHu. To moce6HO foMasy 1o M3paxaja, Kajfa cy y MUTamby Makbe CTPaHKe
u Koamuuje. Tako, Ha IpyUMep, Ha OMIUTUHCKYUM ¥ TPaickuM usbopuma 2000. ropyHe, Kajia je y
IpuMeHy 610 cucTeM penaTiBHe BehyHe y jenHOM Kpyry (,100eIHMK y3uMa cBe®), Koanuuuja
- Jlemokparcka omosutuja Cpouje je y HEKMM OMIITHHAMA M TPaJioBMMa MMarna mpeko 90% onbop-
HMYKMX MECTa, MaKo TO Hiuje OArOBapaso IPOLEeHTY BheHe MOoApIIKe ¥ 61padukoM Teny.> lakie,
BeNMHCKY jeTHOKPY)XHY M300PHY CUCTEM UTEKAKO He OfipakaBa pacIofieny npedepeHIija racaya.
Y eBeHTyanHOj IpoMenM u36opHOr cucteMa y Cpouju y jefMHuUIIaMa OKaTHe CaMOYIIpaBe, ako
6u ce yBeo ABOKPY>KHU BehMHCKY CUCTEM, Y TAKBOM CUCTeMY M360py 611 yCIIem caMo aKo je Ha

53 Endru Hejvud, Politika (Beograd: Clio, 2004), 440-441.

54 Taxo je, na mpumep, IOCy Ckymmtuuu rpasa beorpaga 2000. ropuse, og 110 og6opHuka fo6uo 105 (95,45% man-
JaTa Ha 0CBOjeHMX 52,78% nonynapHux riacosa), a CIIC-JYJI 4 manpara (3,64% Ha 29,10% rnacosa usaimx 61paya).
oparm o 6pojy onbopHIKa HaBefeH N TpeMa: Pery6mindku 3aBog; 3a MHPOPMATHKY 1 CTaTHCTUKY, V360pi 2000. 3a
opbopHIKe CKYIIITIHA OMIITIHA U TPafioBa, 3a ofbopHuke CkymmTuHe rpafa beorpapga u rpaga Huma, beorpap,
ebpyap, 2001, crp.122.
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BYX usaio 50%+1 of ykymHor 6poja 6upada. YKommKo 6u ce mpuMemnUBa0 CaMo 0Baj U300pHM
CUCTEM, MHOT€ JIOKa/IHE TIapTHje Y IOKPETH, A/l X Make CTPAHKE Koje He/yjy Ha HallMOHA/THOM
HIBOY, @ HEMajy KOAITUI[OHM KallalluTeT HU 3 IIPBY, HU 3a IPYTU M3O0PHU KPYT, ocTase ou 6es
op6opHMuKMX Mecta. To MMIUIMIMPA CUTYALNjy fa HIXOBYU OMpady HUCY IPeACTaB/beHI, @ U3
yIJIa JIOKajIHe JeMOKpaTHuje T je M3y3eTHO HenpaBenHo. Vnax, BehMHCKY IBOKPY>KHY CUCTEM
MOTao 611 ja CTBOpY jauy KoHekiyjy usmeby 6upada u ogbopHuKa umm 611, 6ap Tako Tpebaso fa
6yne. To je u pasmmka OBOT CHCTeMa Off IIPONOPLIMOHATHO, T/ie CY Y IPBOM II/IaHy BUIIIE TUAEPU
CTpaHaKa J KOa/IHIINja, Hero KaHUaTy 32 OROOpHIKe. V3 TUX pasyora cMo ce y pajiy 3a/Ioxum
3a MMIUTeMeHTAIYjy jefjHe BapujaHTe MEIOBUTOT CUCTEMA M TO TAaKO IITO 61 Aeo of0OPHIIKIX
MecTa 610 HOIymeH HoMohy anconyTHe BehiHe y IpBOM, OFHOCHO penaTiBHe BehuHe y gpyrom
KpyTy 1360pa, a ocTajia of0OpHIYKa MecTa 011 01/Ia IIoNybeHa ca cTpaHayuke jmucte. To 3Hauy fa
OMpaun fiajy ABa I7aca, jeflaH 3a KaHIWUaTa Y BUXO0BOj U360PHO] jenMHMIM a ApyTH 3a ofpeheny
naprujy. /inak, Ha IOCTaB/beHO MUTakbe O TOME [ia /N je 0Baj CUCTEM MJeaTHO TUIICKM 3a u360-
pe 3a jeluHMIIe TOKATTHE CaMOYIIpaBe, He MOXKe Ce JaTH jef[HO3HAYaH U MCK/bYYNBO IIO3UTHBAH
onrosop. [IpegHocTy yBohemwa 0BOr THIIAa MELTOBNUTOT M30OPHOT CHCTeMa, MOITIA 61 ce OIIefaTi
y TOMe Jia IeroBa XuOpUAHa IPUPOJa CTBApa CBOjeBPCHY PaBHOTEXY IPefiCTaB/batba U300PHIUX
jemvHMIA M M360PHY IPAaBUYHOCT. Y TOM MEIIOBUTOM CHUCTEMY CTpaHauke nucte 6y omoryhue
Jla 4MTaBa CKYIIITIHA jeiUHNIIE TOKaTHe caMoyIpaBe 6y/ie cpasMepHO IpeficTaB/beHa. De lege
ferenda oaxas Tun us6opHor cucrema 61 omoryhuo 6upadnma fa u3abepy npefcTaBHUKe CBOje
u360pHe jeMHNIIe U3 jefiHe CTPAHKe, a IPUMepa Pafii, ia ce 3a 06pasoBarbe OMIITHHCKOT MM
rpagckor Beha fja HoppIIKa HEKoj APYroj mapTujiu.

be3 063upa mTo ce 3amaxxeMo 3a yBoheme 0BakBOr TiIIa U360PHOT CUCTEMA, He IIpeHe-
OperaBaMo 11 merose MaHe. Hanme, ¢ 0031poM fja y 0BOM CHCTeMY IIOCTOje M300pHe jefyHuLe ¥
KojuMa ce 6Mpa jefjaH MOCIaHNK, OHOCHO OI00PHMK, TO MIMa YTHIIaja Ha BUCOKY IIPOIOPLOHAT-
HOCT. Y 0BaKBOM MOJIe/Ty M300PHOT CHCTeMa IIOCTOje {Be BPCTE IPeCTaBHIKA. JefiHM Cy u3abpaHu
IPOIOPLMOHATHIM IIyTeM, a Apyru BehunckuM. TuMe ce Tomasy fo MUTama Ko of M3abpaHux
IpefcTaBHNKA MMa Belly oiroBopHOCT peMa 6upaurma. Mumbera cMo a je oHa Beha kop pes-
CTaBHUKa Koju 611 6uym n3abparu BehuHckyM myTeM. Jmmax, Tako HEIITo 3aBUCK Off CaMe JIMYHOCTI
¥ KaKO Ce CXBaTa OffTOBOPHOCT. MOIJIO 611 ce AeCUTH ia CTPaHKe Ha TAPTHjCKOj MUCTU MCTAKHY OHE
KaHIUaaTe 3a 0f6OpHIKe, Koju 6u 1o mobenyt 6umu Ha pykoBofehyM GpyHKuMjamMa y rpaioBIMa 1
ommTiHaMa. TiMe He joa3y TOMMKO 0 yMambera Mohu ImapTija, jep OHe He OfTyIyjy caMo 0 TOMe
KO JIMa IIpUBUJIETHje fa ce Habe Ha MUCTH, a KO MOpa Aa ce 60pM 3a HAKTIOHOCT 6ypava Kao Ioje-
IvHayHM KaHpupar. Hanme, oyryka mapTuja Tide ce 1 MecTa Ha UCTH. bes 063upa Ha oBe MaHe
MeIIOBUTOT M300PHOT CUCTeMa, CMaTPaMO Jia IPETEeXY HheroBe I03UTUBHOCTIL. Bajba ykasaru fia je
I0KaIHa ieMokparuja y CpOuju yrabeHa off II0XKe/bHOT U MCTUHCKY ileMoKparckor cucteMa. To je
CHCTeM ca IocTa fiedpeKara, a OBJie Cy M3TIOKEH) HeKM TIPEIosy KaKo Jia ce Tv edeKTH UCIpase.

IToBopoM 1360pa rpajjoHaYeTHIKA 1 TIPefiCefHIKA OIIITIHA HEIIOCPETHNUM Iy TeM, TO
61 petrere 611110 Moryhe Tex mpomeHom Ycrasa 13 2006. rofMHE — AaKiie, TPOMEHUTI HOPMY 110
K0j0j je CKYIIIITIHA jefMHNIIA TOKa/THE CAMOYIIPABE, HajBUIIN IIPEICTABHIIKI OPTaH, IITO 3HAYM
YK/Tamarbe JIOKaTHOT CKYIIITUHCKOT CHCTeMa BIacTiL. Taga 61 ce rpajjoHaue/THIIN Y IIPefiCeHIUIIN
OIILITVHA MOT/IY OMPATH [UPEKTHO BeNMHCKIM CHCTEMOM ¥ TO BbeTOBOM BapyjaHTOM — CYICTEMOM
JoaTHOT I7aca. KapakTepucTike oBOT CUCTeMa ce MOTY CBecTH Ha cnefiehe — kaHmpar Koju mo6e-
v, Mopa fia 0cBOju 50%-+1 OHUX Kojit Cy M3AIIIM Ha I/Iacambe; Opojarbe ITacoBa Ce BPIIN peMa
IpBOM M300DY; YKOTMKO HUjelaH KaHAUAT He 0CBojI Ipeko 50% I7macoBa, HOCIeby KaHUaT
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VICTIaJa, OTHOCHO OfICTpamYje Ce, a I7IaCOBMU TOT KaHAM/AATA Ce PeMBajy WM Ipebalyjy oHoMe
Koju cy 6vmut pyru wiu cnenehu n36op 6mpadnma, a TaKBa omepariyuja ce BpILI CBe TOK jeaH Of
KaHAugaTa He ocBOju BehuHY, IITO 3HA4M fja CBU KaHAUAATY OTIIAZIajy ocuM mpBa iBa. [IpegHocTu
oBakBor Moryher 1360pa rpajjoHa4e/THIKa je y TOMe LIITO ce OBUM TUIIOM BehyHCKor crcteMa Mambe
pacrie (OFHOCHO IIpONajHe) IIACOBa HETO Y CUCTEMY ,IIpBH y3uMa cBe . Takol)e BpiuHa oBor Mofie-
7na BehMHCKOT cMcTeMa je la Ha pe3y/nTar He yTudy Aorosopu usMeby KaHmupaTa, Kao Kajia je ped
0 ABOKpPY>XHOM BehuHcKoM cucremy. bes 063mpa 1mTo mobefHIYKY KaHMAAT MOia fia 06e36emu
BIIIIE Off TIOTIOBIHE TIOFPIIKe OUPAUKOT TeNa, TO He 61 MCK/bYIUIO TIOCTOjatbe OMIITUHCKOT MIN
rpajckor Beha xoje je jeTHOCTpaHAuKyM 000jeHO IV CaCTaB/beHo Off jeffHe IIpef300pHe Koau-
yje. [lakne He 61 ce 0TBOpKO pobIeM Koxaburaiuje.

MebyTum, Tpe6a ykazary 1 Ha IojefiMHIIe MaHe 0BAaKO HEIOCPENHOT U360pa rpafoHayer-
HUKA. Y OBOM CHUCTeMY, KOji Hifje MHOTO TIPONIOPLMOHATHUjY Off BapyjaHTe “TIPBY je MOOeTHUK
¥ flajbe je BUI/bMBA IPEJHOCT BEMMKUX CTPAHAKa, ITO MIAK He 3HAYN Jja He3aBUCHMU KaHUAATH
He 6u mobexunu. [lo6ese He3aBUCHNX KAaHAMAATA WM KAaHAUATA MAbUX TAPTHja, MOTIe 61 fja
oTBOpe pobieM Koxabutanuje. Takas mpo6/eM je BU/bUBIUjU HETO KOJ IToOefie KaHAUAaTa HeKe
Be/IMKe CTPaHKe WU KOaJIMIje.

O eBeHTya/HMUM IIpOMeHaMa M360PHOT CUCTeMa Ha JIOKaTHOM HuBoy y Cpouju, unmMe cMo
ce, MPEBACXOAHO, 6aBUIIN Y OBOM pajy, He MOXe e BPILM M30/0BAHO IIOCMaTpambe Off oTpebe 3a
HOBUM MHCTUTYLIMOHATTHUM JIM3ajHUMA Y [eNOKYITHOM HOMUTIIKOM cucTeMy. [Ipomena us6op-
HOT CMCTeMa Ha JI0KaJTHOM HUBOY, MOTIa 611 ia I0Befie 10 IIPEKOMIIO3UILINje IOMUTHUYIKE CLieHe ¥
JIOKQJIHVM 3aje[fHUIIAMa, a TUMe Ja OTBOPY IIMTamba U APYINX peOpMCKUX IIPoLeca y IO TN,
IIa ¥ IpOMeHa M300PHOT CUCTeMa Ha HUBOY Pery6muke.
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Summary: The paper places special emphasis on the local electoral system. Before that, the authors
look at the position and role of local self-government in Serbia, with initial considerations on the
historical development of local self-government in the world. Local self-government is performed on
a limited part of the state territory under the authority of the state government. What characterizes
local self-government is that the residents of the local community decide for themselves on issues
related to everyday life. The paper specifically analyzes the status of local self-government according
to the 2006 Constitution. In this sense, the concept of local self-government, the way of decision-
making, powers and protection of local self-government were pointed out.

There is an open discussion about the features, advantages and disadvantages of the types of electoral
systems. It is proposed to reform the type of electoral system in the local self-government of Serbia and
introduce a type of mixed electoral system. The solution of the direct election of the mayor is pointed
out, but with attention being drawn to the fact that the constitutional norm, according to which the
assembly is the highest representative body, needs to be changed beforehand. While pointing out the
advantages of the mixed electoral system in local self-government and the direct election of the mayor,
it is noted that there are also certain disadvantages of these solutions. The reform interventions, which
are related to the change of the electoral system in local self-government, would experience their full
capacity, if the entire political system in Serbia is reformed, which is the author’s concluding opinion.
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Sumarry: The current crisis of the legitimacy of representative democracy around the world has

brought about a renewed momentum of direct democracy instruments. In many well-established

democracies, the aim of these legal and political reforms is to restore the ownership’ over decision-
making processes to the citizens themselves, in order to stabilize the compromised legitimacy and

restore trust in the political system. Case studies in focus of this paper are the United States of America

and Federal Republic of Germany, as systems that do not implement direct democracy mechanisms at
the national level of government, but have instead incorporated it in the legislation at level of federal

units, regions and local self-government. While there are formal requirements at the national level in

Germany, there are no such provisions in the US federal legislation. In practice, this generates a wide

range of normative solutions which, in different contexts, produce different outcomes. This paper will

outline direct democracy instruments that exist in the vertical organization of government within

these large constitutional systems and explain the reasons for its integration in their legal frameworks.
It will proceed to examine the consequences produced by the normative instruments in the respective

institutional and social contexts. The authors are primarily guided by methods used in legal sciences,
specifically in comparative law, in order to compare and contrast the mechanisms present within

the US and Germany with solutions in other legal and political systems. At the same time, methods

used in political sciences, in particular the institutional paradigm, have been used to identify specific

patterns that various forms of direct democracy produce at the subnational levels of government.
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1. DIRECT DEMOCRACY - THEORETICAL
POSTULATES AND PRACTICAL ACHIEVEMENTS

In the practice of comparative law, numerous systems foster constitutional and legal rules
related to the implementation of direct democracy. This leads to the implementation of various
institutional solutions and arrangements. In this papers, direct democracy models present in the
United States and Germany will be outlined. The principal rationale for the choice of these particular
countries as the subject of analysis is reflected in the fact that these two legal and political systems
are both similar and dissimilar when it comes to implementation of direct democracy models.
Direct democracy instruments do not exist at the federal level, but are present at the level of federal
units and other subnational levels of government. Even though there are relevant constitutional
assumptions in Germany, they have not been used since World War II. In practice, this approach
leads to the use of different solutions that produce different outcomes and the two countries can
therefore also be regarded as prototype legal systems when it comes to the implementation of direct
democracy instruments. On the other hand, United States and Germany, apart from Switzerland,
are also viewed as countries in which use of direct democracy is the most widespread (Radojevic,
2023a: 95)

The past three decades have witnessed a renewed interest in direct democracy. This
development cannot be accounted for by some general formulation. In countries undergoing
transition, direct democracy has been part of the movement for democratization and introduction of
the rule of law, in response to their authoritarian past and tradition. In the legal systems of Western
democracies, this trend was propelled by the crisis of legitimacy of representative institutions, in
an attempt to bring citizens back to the center stage of political decision-making. The purpose of
the institutionalization of direct democracy is to restore confidence in the representative system
of democracy. Of course, the implementation of pure direct democracy in modern societies is
unthinkable, as the sheer size of the present-day political communities would render it impossible
to make political decision in an efficient manner. The early symptoms of this crisis of democracy
were already observed in the 1960s, when Huntington, Watanuki and Crozier drafted a report for
the Trilateral Commission entitled “The Crisis of Democracy” (Huntington, Watanuki, Crozier,
1975). Manifestations of such democratic systems decline can be found in the distancing of political
elites from citizens, weakening of the middle classes and the transfer of competences from the local
authorities to the supranational levels of decision-making (centralization). In that context, direct
democracy is regarded as an attempt to address the difficulties in the functioning of democracy
and to re-legitimize democratic state systems.

Some basic and minimalist theories of democracy define it as the rule of the people who
participate in the exercise of public affairs either individually (through direct democracy) or through
elected representatives. Direct democracy plays a crucial role because its instruments enable citizens,
through their votes, to exert an influence on public policy decision-making, or decision-making on
priorities in the use of public assets (Mati¢, 2015: 96). From a broader perspective, its proponents —
representatives of the participatory school of democracy, believe that direct democracy is a process
that can substitute the whole decision-making system.

Despite the growing frequency in the use of direct democracy concept, it is also possible
to detect some critical views of these democratic forms. Criticisms typically target the cognitive
capacities of those who make decisions (citizens), combined with a perception that direct democracy
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compromises the principles of the representative system (Mati¢, Mirovi¢ Jankovi¢, 2017:27). This
is also noted in the International Handbook of Direct Democracy, published by the International
Institute for Democracy & Electoral Assistance. The Handbook refers to two opposite perspectives.
According to the first one, direct democracy undermines the very foundations of political
representation. On the other hand, proponents of direct democracy consider it necessary because
it allows more citizens’ involvement in political decision-making (Beramendi, et. al., 2008: 1).

Alook back in history shows that direct democracy was mainly used in smaller territorial
communities. In Ancient Greece, it sometimes also assumed the forms of public deliberation.
Some authors associate its emergence with the Phoenicians and the City of Byblos, arguing that
these concepts were later transferred to Athens (Keane 2009: XI). After this ancient era and the
development of the Greek “ideal’, the forms of direct democracy became virtually extinct, only to
re-appear with the French Revolution, assuming new plebiscite and populist forms (Talmon, 1952),
but also contributing to the development of these institutions in Switzerland (Fossedal, 2002: 87).
Later, during the 19" and 20" centuries, in a broader context of democratization and democratic
socialization, local democracy was acknowledged as a concept that stimulates confidence-building
in the legal and political system and reaffirms political support.

Indeed, local self-government is the fertile ground for the full promotion of direct
participation of citizens in public affairs (Radojevi¢,20236: 122). An idea that bypasses the system
of political representation and serves as its remedy is inextricably linked to self-government and
decentralized forms of governance (Novakovi¢, Radojevi¢, 2015: 74). The most commonly cited
example of a legal and political system with a distinct direct democracy dimension is Switzerland,
which has sustained different forms of direct democracy at all levels of government for several
centuries. In practice, this means that citizens make decisions on various issues, both those initiated
from the grass-roots i.e., by the citizens themselves, or from “top-down” when political institutions
seek to consult citizens. This frequent use of direct democracy mechanisms has resulted in the
inclusion in the Swiss legal and constitutional system of a number of provisions that are not
necessarily typical for democratic constitutionalism (Linder, 2010: 93-98). This shift toward local
democracy prompted an increased interest of the academic community in the research of local-
level direct democracy (see for example: Schiller, 2011: 9).

In to-date research related to direct democracy, there are various typologies and definitions
(Schiller,2012: 33).In broad terms and in the large majority of cases, we can identify three forms:
referendum, people’s initiative and recall. Some scholars distinguish between the forms of direct
democracy that put certain issues on the agenda (people’s or citizens’ initiative) and those that
make citizens veto players in the legal and political sphere (referendum) (Frey, Schaltegger, 2020:
2). Others propose slightly broader typologies; for example, lawyer Ratko Markovi¢ and political
scientist Milan Jovanovic refer to initiative, referendum, popular veto and plebiscite (Markovi¢,
2013:211-218; Jovanovi¢, 2011: 34). Constitutional law theorists tend to view these concepts in the
context of democratic processes aimed at expression of a nation’s sovereignty, and a corresponding
definition is also included in constitutional texts (see e.g. the 2006 Constitution of Serbia, Article 2).
Based on the comparative law practice, they also list other direct democracy institutions (e.g., right
to petition, Vergotini, 2015: 397-401), and identify subtypes of certain types of direct democracy,
especially referendum.

In this paper, we will be guided by legal and political science methodologies, as such dual
approach allows to synthetically capture the legal assumptions for the implementation of direct
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democracy instruments in Germany and the US and its consequences. The paper will also draw
on the research of legal traditions and historical institutionalism in order to trace the trajectories
in the development of direct democracy in these two large political systems. In the introductory
part, theoretical method will be used to define the main and associated concepts that will be used
in the paper itself.

2. GERMANY - AN EXAMPLE OF THE FURTHERANCE
AND INSTITUTIONALIZATION OF DIRECT DEMOCRACY
IN LATE 19" AND EARLY 20™ CENTURY

This paper aims to explain the main features of direct democracy in Germany and the US.
It should be noted that the development of its institutions in these countries has been influenced
by various factors. Some forms of direct democracy existed in the German-speaking Swiss cantons
in the 19" century. However, in Germany, due to political circumstances, the direct democracy
tradition was not established at the time, but its development began with the adoption of the
Weimar Constitution. Pursuing the overall concept of institutionalization of political rights and
freedoms, this Constitution introduced a legal framework for direct democracy, granting citizens
broad opportunities to decide on all important issues of public life by referendum and/or initiative,
with the exception of issues pertaining to state finances, fees and taxes (Art. 73-76 of the Basic
Law). Constitutional provisions required a double majority, a turnout threshold above 50% and over
50% of votes “for” or “against”® This complicated the practical implementation of direct democracy
mechanisms. During the Weimar Republic, none of the referendums were successful due to high
turnout thresholds. Opportunity for citizens to be direct legislators was short-lived and lasted
until the National Socialist Party’s coming to power in 1933. During the era of the Third Reich, the
Parliament was left without any meaningful influence on the political and legislative process. In
order to consolidate Hitler’s regime and the authority of his self-rule, the citizens were granted the
opportunity of decision-making by referendum, or plebiscite, which was regulated in more detail
by the Law on Plebiscites adopted soon after Hitler’s coming to power. The role of the referendum
was not an actual expression of popular will, but rather the endorsement of the “leader’s organic
personality”. A total of three referendums (plebiscites) were held at the time, in which Hitler gained
broadest mass support for the introduction of dictatorship. It was a materialization of Max Weber’s
predictions and critiques, who pointed to the shortcomings of the “popular ballot” on the legislation
and referendums, considering them to be tools of plebiscitary democracy in a mass state. According
to him “the referendum does not know the compromise, upon which the majority of all laws is
based in every mass state” (Weber, 2006: 342).

The experience of abuse of this form of direct democracy during the Third Reich did not
have a direct impact on the attitude towards direct democracy in Germany after the Second World
War. It was an unrelated event that contributed to that. The petition for a referendum “on German
unity’, launched by the German Socialist Unity Party in May 1948, led to the “quarantine concept”
of direct democracy at the federal level (Rohner, 2011: 5). Later attempts to establish the elements

3 There was a similar solution in the 1990 Constitution of the Republic of Serbia.
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of direct democracy were equally unsuccessful at the federal level. In the Linder, however, the
development of direct democracy institutions was different and abounded in various terms and
procedures.

A significant impetus to the development of direct democracy in Germany was given by the
left-wing student movement that began its activities in the 1960s. This movement, founded upon
the critique of representative democracy, stood for the strengthening of citizens’ participation in
decision-making. At the same time, the idea of “consultative democracy” as a decision-making
mechanism emerged in East Germany, with the aim of strengthening the legitimacy of the
communist regime. The ideas of the Social Democrat and Chancellor Willy Brandt about greater
democracy during the 1970s and 1980s bolstered the movement for institutional change and
consolidation of direct democracy. Later on, the idea of embedding direct democracy in the Basic
Law was taken up by the Green Party, which in 1992 proposed that referendum mechanisms and
initiatives should be incorporated into Germany’s highest legal act.

The normative framework governing the subject matter and procedures for the
implementation of direct democracy mechanisms remains under the exclusive competence of
the federal units. Following the adoption of the Basic Law in 1949, most federal units included the
provisions on direct democracy mechanisms in their constitutions. These allowed the possibility
of direct decision-making by citizens at the federal level by a norm stating that all power shall be
vested in the people and shall be exercised “in elections, by referendum...”. However, the forms
of direct citizen participation in decision-making are not further elaborated anywhere in the
Constitution, pointing to the legislator’s inclination to keep federal-level decision-making strictly
within political institutions. On the other hand, institutional varieties, funding criteria, number of
signatures required for the launch of certain initiatives, lists of reference areas that fall within the
scope of direct democracy, vary drastically from one federal unit to another. Up until the early 1990s,
these mechanisms were implemented in practice only in Baden-Wiirttemberg, as a federal unit that
had the most extensive experience and tradition in the sphere of direct democracy. The evolution
of the direct democracy mechanisms in this federal unit has been ongoing since mid-1950s.

On the eve of the fall of the Berlin Wall, democratization-driven constitutional amendments
were made, opening a space for the formal incorporation of some forms of direct democracy in
the constitutions of nearly all federal units in East Germany. One possible interpretation of the
intent of constitution drafters in East Germany is an attempt at the “democratic socialization”
of citizens through broad-based and widespread participatory formulas and direct democracy
mechanisms. The process was genuinely “two-way” and did not run exclusively from West to
East Germany, as evidenced by the fact that, after the constitutionalization of direct democracy
in the then socialist (communist) part of Germany, there was also a wider implementation of
direct democracy innovations in the West part (Schiller, 2011: 54-56). On this basis, it could be
concluded that the process of democratic reforms was bilateral, as the normative regulation of
direct democracy instruments in East Germany followed shortly after the reunification. Even
public opinion surveys unambiguously showed that direct democracy institutions enjoyed greater
popular support in East than in West Germany.

Although the instruments of direct democracy formally exist at the federal level, they have
never been used since World War II, despite being consistently used at federal unit and local levels.
On the other hand, not all Lander have organized direct democracy institutions. Thus, until 2007,
referendums existed only in 10 counties. Their power at the local level is clearly evidenced by the
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validity of decisions made in this way. The number of issues and opportunities for citizens to play not
only advisory, but also a decision-making role, is a feature characteristic and specific for Germany
as opposed to a number of other democratic regimes in Europe. Some 200 referendums are held
in Germany each year, but their number varies among federal units. Thus, for example, in Bavaria,
which is also the most economically developed federal unit in Germany, around 1,500 citizens’
initiatives and 650 referendums have been launched since the introduction of the forms of direct
democracy. If we look at the entire territory of Germany, the total number of people’s initiatives
at the local level between 1956 and 2022 amounted to 8,958, resulting in a total of 4.503 local
referendums (https://www.mehr-demokratie.de/fileadmin/pdf/2023/Berichte_Stellungnahmen/
BBBericht_Summary_20230621_final ENG.pdf).

Another instrument of direct democracy that exists at the federal unit level is the territorial
referendum and is related to the change of boundaries. Namely, the Basic Law of the Federal
Republic of Germany stipulates that any revision of the boundaries of federal units must be subject
to a mandatory referendum.

Elements of local democracy and direct citizens’ participation can be found in post-World
War II local policies in Germany in the zones under American, French and also Soviet occupation.
The most important direct democracy instruments featuring at the local level are local initiative
and local referendum. In order to increase citizens’ participation in local affairs, one of the basic
goals of the reforms was to raise citizens involvement in local affairs and to reduce the influence
of local assemblies. A novelty in Germany’s political system is also the concept of local referendum,
as an opportunity for citizens to become directly involved in local decision-making. Until the 1990s,
the local referendum was only used in the federal unit of Baden-Wiirttemberg. Following this
precedent, it was transferred to the other federal units and used to a greater or lesser extent. There
are no universally applicable rules and principle for the launch of a referendum question - federal
units handle that issue individually. Consequently, the number of signatures required in order to
file a petition for the launch of alocal referendum ranges widely between 3% and 20% of the voters
registered in a municipality. If the referendum is launched by a local assembly, a simple majority of
deputies is required in some federal units, while an absolute majority is required in others. There are
also drastic variations in the turnout threshold required in order for a referendum to be successful,
ranging between 10% and 30% of the registered voters. Municipal statutes define the issues that
cannot be the subject of a referendum and they are mainly related to finance and budget, as well as
the internal structure of local bodies and administration. In that context, the constitutional system
in Germany does not include a fiscal referendum, which is present in a number of other political
systems. Nevertheless, even in matters of local finance, citizens, through participatory budgeting,
can participate in decision-making on the use of funds related to individual projects.

In some cases, albeit very few, some public deliberation elements are also present in the
activities of the so-called “citizens’ councils”, which have an advisory role in the process of public
policy formulation and implementation in Germany. By comparison, institutional assumptions
for holding a local-level referendum are somewhat more rigorous than in the US and Switzerland
(Wollmann 2003: 92).
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3. USA - STRONG DIRECT DEMOCRACY
AT THE SUBNATIONAL LEVEL

In the US legal and political system, similarly to Germany, the instruments of direct
democracy do not exist at the federal level. Within the specific institutional setting, primarily
characterized by strong presidentialism, US direct democracy models are among the most
interesting in the world. This is due to the fact that the “Fathers of the Nation” and constitution
makers were proponents of an exclusively representative model of democracy (Matsusaka, 2020:
100-101). Their critique of pure or direct democracy was based on the potential “tyranny of the
majority”. The argument was that any form of numerical majority in decision-making can cause
sharp polarization in society and threaten the rights of those who voted against certain decisions.
However, that does not mean that direct democracy is not part of the American political culture.
On the contrary, it has been present since the creation of the United States of America, in local
communities and federal states.

Forms of direct and deliberative democracy can be traced back to town meetings held
in the newly-established British colonies in the United States from the first decades of the 17*
century onward. Traditional forms of town meetings, characteristic of the English parish system,
have survived to the present day. However, the formally established direct democracy institutions
emerged with the first civic initiatives conceived in the federal state of South Dakota around the
end of the 19" century. Since then, citizens across the country launched about 2,000 initiatives.
For example, by the end of 2023, citizens of the State of Oregon signed an initiative or voted in
a referendum 446 times (https://ballotpedia.org/Initiative_states_compared_by_number_of
initiatives_on_their_ballot). Other federal states, such as Utah, Oregon, Montana and Oklahoma,
gradually started to introduce referendums and popular initiative in their legislation. At the time
of writing of this paper, referendum and popular initiative are present in 26 federal units, either
individually or as both of these direct democracy instruments.

The US legal and political system includes a range of direct democracy instruments,
or six basic forms of direct citizens participation in public affairs: constitutional referendum
launched by the legislature to introduce amendments, constitutional referendum launched by a
popular (citizens’) initiative, a veto (abrogatory) referendum, statutory referendum initiated by
the legislature, statutory referendum initiated by popular (citizens’) initiative and the so-called
statutory affirmation (in the State of Nevada only).* Also, in some federal states where these forms
do not exist statewide, there are local initiatives in the local self-government units.

The beginnings of an extensive use of direct democracy in the US can be traced back to the
spreading of Progressivist ideas and movements in early 20% century, when trade unions and left-
wing organizations played a pivotal role in the promotion of direct democracy. Some authors call it
a“dramatic expansion’, while also admitting that is featured some populism (Matsusaka, 2020: 70).
One of the intellectual leaders of the Progressive Movement was the later US President Woodrow
Wilson. The main promoters of these ideas were socialists and trade unions. This secured them a
key position in the Direct Legislation League, founded in Washington in 1907 (Lawrence, Donnovan,
Bowler 2009: 1029). During this Golden Age of Progressivism in the US, even some ideas about a
gradual replacement of representative institutions with institutions of direct democracy appeared

4 https://ballotpedia.org/Forms_of_direct_democracy_in_the_American_states
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(Pestrillo, Kempema 2014, https://www.heritage.org/political-process/report/the-birth-direct-
democracy-what-progressivism-did-the-states). Thus, Allen Smith, a radical Progressive, argued that

the “introduction of the institutions of direct democracy would mean a return to the original ideas

of old town meetings in which local decisions are directly proposed or adopted.” (Qvordrup 2002: 45).
The late 19 and 20" century saw a growth of urban communities, accompanied by industrialization

and rapid economic growth. The strengthening of civil rights was accompanied by the expansion

of opportunities for citizens to be legislators and to participate in constitutional changes. In fact,
in times of turbulence, Great Depression and heavy corruption within the political structures in

the US, direct democracy was one of the ways out of the crisis of political institutions. During the

rise of the Progressive movement in the US, one of the proponents of direct democracy, Theodore

Roosevelt, in his 1912 speech, emphasized the importance of availability of opportunities for
citizens to participate in the decision-making process. He said that he believes that the referendum

and initiative would not destroy the representative government, but should be used as a remedy

in case it became unrepresentative (https://ohiocapitaljournal.com/2023/03/31/teddy-roosevelts-
speech-to-the-1912-ohio-constitutional-convention/). In the vast majority of cases, it is better for
legislative actions to be carried out by those delegated to perform the task; in other words, this

should be the job of the chosen experts. But when people responsible for this job fail to fulfill it,
then this right should be vested in the people.

More recently, forms of direct democracy have been dominantly used in the State of
California. The largest number of popular initiatives is filed in this federal state. A milestone year
for the widespread use of direct democracy was 1978. Citizens, dissatisfied with high tax rates filed
an initiative for the limitation of property tax and the so-called “Proposition 13” had a massive
response. It was adopted by majority nearing two-thirds and resulted in a reduction of property
taxation by more than half (57%). This highly successful initiative was followed by a referendum
with a turnout of 70% of registered voters and this case motivated a number of other similar efforts
across the US (https://calbudgetcenter.org/app/uploads/2018/09/Issue-Brief_Proposition-13-Its-
Impact-on-California-and-Implications_04.1997.pdf).

In many federal states, the number of referendums and people’s initiatives has multiplied
since the 1970s. Researchers see the main reason for this trend in the actions of the political elite,
especially in the post-Watergate period. The specific context in which direct democracy was renewed
and reaffirmed was primarily reflected in the sentiments of dissatisfaction with the functioning of
the representative system. These reforms were not aimed at the degradation and replacement of
representative democracy with institutions of direct citizen decision-making, but rather at their
supplementation in order to enhance transparency in its functioning. The emphasis was on the
strengthening of the existing system and on making political decision-makers more accountable
for the will of the majority of citizens.

Today, nearly half of the US federal states have defined requirements for initiatives in
their legal system. They are dominant in the western federal units, particularly in California,
Colorado, North Dakota and Oregon (IDEA, 200: 180; Haskell, 2001, 53-54). Only one federal
state does not recognize the institution of the so-called constitutional referendum. In Delaware,
citizens’ vote on constitutional amendments is not required (https://ballotpedia.org/Forms_of_
direct_democracy_in_the_American_states). All other federal units regulate the use of the direct
democracy concepts in line their respective legislations. A powerful tool that enables citizens to
continuously monitor the legislature is the so-called statute affirmation, used only in the State of
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Nevada. This institution enables citizens, by an initiative, to prevent the legislature from adopting
constitutional amendments without consulting citizens through a referendum. (https://ballotpedia.
org/Forms_of_direct_democracy_in_the_American_states).

Another instrument of direct democracy - the practice of recall of elected officials before
the end of their term in office is fairly common in the US political system. As a means by which
citizens can continuously control the work of elected official outside of the election process, it
differs from the impeachment of the US President, since recall is exercised in a representative
body and is preceded by an opinion of the Supreme Court. This political tool enables citizens to
replace an elected official before the end of his/her term. The option of recall is incorporated in the
constitutions of 40 federal states. The procedure of recall involves collecting 25% of the signatures
of all registered voters, followed by elections for the office held by the official in the process of
recall. Recall in the US political practice does not only mean that an official has committed some
illegal act, but is also used when citizens consider him/her insufficiently competent and in cases
of failure to perform the entrusted duties and tasks.

4. CONCLUSION: FROM WEAK TO STRONG
PARTICIPATORY DEMOCRACY - GERMANY AND THE USA

Although instruments of direct democracy in the Federal Republic of Germany and in the
US are not regulated and implemented at the federal level,” they feature very prominently at the
subnational levels of government. In this regard, these two legal and political systems represent
highly successful examples of, notably, local direct democracy. These two systems are an example
of reforms implemented in well-established democratic systems in order to encourage citizens’
mobilization and return them to the center stage of political decision-making.

Given the fact that certain forms of direct democracy and public deliberation have
traditionally existed in other countries as well (e.g. in Serbia), the question whether these
institutions can be used more in these legal and political systems should be revisited. Serbia has
known institutions such as “kneZine’, assemblies, councils and cooperatives, as distinct forms of
direct and deliberative democracy (Mati¢ 2011: 153; Mati¢ 2012). When it comes to the classical
institutions of direct democracy, the constitutional and legal bases generally exist, but they are
still rarely used. Considering the low level of citizens’ awareness of direct democracy as a remedy
for political representation and a means to directly participate in public affairs, direct democracy
practice is not developed. In the recent past, manifestations of these forms were primarily of the
plebiscite nature. Based on experience in comparative law, it appears that citizens who participate

5 Inthe Federal Republic of Germany, referendum (Volksentscheid) is regulated by Art. 29 and 118 of the Basic Law,
which stipulates that the passing of the federal law delimiting the territories of federal states, as well as other territorial
parts (municipalities and regions) shall be decided by popular vote. However, voting takes place only in those counties
whose territory is being decided. The German Constitution (Art. 29, para. 4) also regulates the people’s initiative
(Volksbegehren) for popular voting and passing of the federal law on territorial changes. In addition, the federal Law on
Referendum, People’s Initiative and Popular Vote was adopted in 1979. Although federal legislation regulates people’s
initiative and referendum, these direct democracy mechanisms cannot be used at the federal, but only at subnational
level, or in parts of the territory of the federal state (counties, regions and municipalities).
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in public affairs through direct democracy forms tend to express a far greater satisfaction with
the functioning of the political system. Wider use of direct democracy could result in procedural
utilitarianism and more trust in political elites and democratic regime on the whole.

By comparison to other legal systems, Germany and the US are examples of strong direct
democracy at the subnational levels of government. In the US, these institutions gained importance
at the beginning of the 20" century, while in Germany, they gradually developed after the dissolution
of the Eastern Bloc and the country’s reunification. The promotion of direct democracy is advocated
even by extremely right-wing political options, such as the Alternative for Germany (AFD). Along
with these tendencies, traditionally left-wing and centrist political parties have assumed a more
conservative stance towards a wider use of these mechanisms (Weisskircher 2023: 143). In the
US, direct democracy institutions boast a tradition longer than one century and have gradually
increased in frequency. As a classic example of a neoliberal system with distinct social differences
that also generate political inequalities, US legislators have aimed to re-legitimize direct democracy
through the above-mentioned forms of citizen participation in public affairs

Unlike Switzerland, which, in a comparative law perspective, features the most developed
forms of direct democracy and their most frequent use, Germany and the US offer more balanced
models of representative and direct democracy. In the Swiss political system, which is an example of
consociation, due to the requirements for a broadest consensus, there are often delays and glitches
in decision-making, leading to political inefficiency in a time of turbulent and dynamic change.

The tech aspect of globalization and revolution in information technologies, which led to the
compression of time and space, have equipped citizens with the necessary information to adequately
respond to the challenges of participation in public affairs. However, these phenomena also opened
up space for manipulations of the public opinion. In a number of instances, this led to decisions
that were not in the interest of the political community. Technological progress strengthened the
position of citizens through the use of e-petitions and e-initiatives. Furthermore, the dynamic of
global changes also enhanced local identities and the sense of belonging to the local community.
Conflicting processes of consolidation and fragmentation produced new phenomena and meanings
in public discourse, such as ‘glocalization’ and fragmentation (Rosenau, 2003; Mirovi¢, Mati¢ 2014:
180). This in turn led to democratic innovations that found their fertile ground precisely in local
communities.

These two great legal and political systems, which have had an isomorphic effect on the legal
and political developments around the world, also have different trajectories when it comes to the
genesis and evolution of direct democracy. Continuous democratic development in the US paved
the way for the institutionalization of direct democracy in late 19 century, while in Germany, its
full endorsement occurred at the end of 19™ century. They have fostered these institutions at the
subnational levels of government, which is a clear indicator that legislators in these two states are
aware of the need for citizens to engage in public affairs.

LITERATURE

1. Beramendi, Virginia, et. al. 2008. Direct Democracy: International IDEA Handbook. Stok-
holm: IDEA.

330



Conference proceedings / Zbornik radova / 36opHux pagosa

10.

11.

12.

13.

14.

15.

16.

17.

18.
19.

20.

Frey, Christian, Schaltegger, Christoph A. 2020. The initiative, referendum, and distribution
of income: An empirical analysis of Swiss cantons. European Journal of Political Economy.
Elsevier.

Fossedal, Gregory. 2002. Direct Democracy in Switzerland. New Brucswick — New Jersey:
Rutgers.

Haskell, John. 2001. Direct democracy or representative government?: dispeling the populist
myth. Boulder: Westview Press.

Huntington, Samuel, Watanuki, Joji, Crozier, Michel. 1975. Crisis of Democracy: Report on
the Governability of Democracies to the Trilateral Commision. New York: New York Univer-
sity Press.

Keane, John. 2009. Life and Death of Democracy. New York: Simon & Schuster.

Lawrence, Eric D, Donnovan, Todd, Bowler, Shaun. 2009. Adopting Direct Democracy: Test
of Competing Explanations of Institutional Change. American Politics Research. 37 (6), Sage
Publishing Ltd, 2009, cTp. 1029.

Linder, Wolf. 2010. Swiss Democracy - possible Solutions to conflict in multikultural socie-
ties. New York: Palgrave Macmillan.

Matsusaka, John G. 2020. Let the People Rule - How Direct Democracy can meet the popu-
list challenge, New Jersey: Princeton University Press.

Mirovi¢, Aleksandra, Mati¢, Petar. 2014. Regional Separatisms and Independence Referen-
dums in Europe. Serbian Political Thought. 10(2). Belgrade: Institute for Political Studies.
Pestrillo Ronald, Kempema, Taylor. 2014. The Birth of Direct Democracy: What Progressiv-
ism Did to the States. https://www.heritage.org/political-process/report/the-birth-direct-de-
mocracy-what-progressivism-did-the-states

Rohner, Andreas. 2011. Direct Democracy in the German Lander: History, Institutions, and
(Mal)Functions, C2D Working Paper Series 38/2011, C2D - Centre for Research on Direct
Democracy, https://www.zora.uzh.ch/id/eprint/94811/1/C2D_WP38.pdf

Rosenau, James. 2003. Distant Proximities: Dynamics Beyond Globalization. Princeton: Prince-
ton University Press.

Schiller, Theo. 2011. Local Direct Democracy in Europe — a comparative overview. In: Schil-
ler, Theo (ed.). 2011. Local Direct Democracy in Europe. Wiesbaden: VS Verlag, Springer.
Schiller, Theo. 2011. Local direct democracy in Germany - varieties in a federal State. In:
Schiller, Theo (ed.).2011. Local Direct Democracy in Europe. Wiesbaden: VS Verlag, Spring-
er.

Schiller, Theo. 2012. The Emergence of Direct Democracy - a Typological Approach, In: 2012.
In, Marxer, Wilfried (ed.). Direct Democracy and Minorities. Wiesbaden: Springer VS.
Talmon, Jacob Leib. 1970. The Origins of Totalitarian Democracy. London: Secker & Warburg.
Vergotini, Puzepe. 2015. Uporedno ustavno pravo. Beograd: Sluzbeni glasnik.

Weisskircher, Manes. 2023. Direct Democracy and the Impact of the Alternative for Germa-
ny (AfD)? “Populist” Demand for Popular Sovereignty as Latent Political Conflict. In, Julia
Rone, Nathalie Brack, Ramona Coman, Amandine Crespy (eds.). Sovereignty in Conflict:
Political, Constitutional and Economic Dilemmas in the EU. Wiesbaden: Springer VS.
Wollmann, Hellmuth. 2003. German Local Government Under the Double Impact of Demo-
cratic and Administrative Reforms. Kersting, Norbert, Vetter, Angelika, (eds.) Reforming Lo-

331



Mijodrag Radojevic, Petar Mati¢

cal Government in Europe: Closing the Gap between Democracy and Efficiency. Urban
and Regional Research International..

21.  Qvodrup,Mads.2002.A Comprative Study of Referendums: Government by the People. Man-
chester; Manchester University Press.

22. Bebep, Makc. 2006. [onutiaku cimcnt: beorpap: ,®umnn Bumwith®, Crysx6eHn riacHuk.
(Veber, Maks. 2006. Politicki spisi: Beograd: ,Filip Vignji¢®, Sluzbeni glasnik).

23. Josanosuh, Muan. 2011. O6/mmim [UpeKTHe [eMOKpaTyje — HapofHa MHULUjaTUBA U
pedepennym. Cpncka nonumuuxa mucao. beorpap: VIHCTUTYT 3a IOMUTHYKe CTY/AM]e.
(Jovanovi¢, Milan. 2011. Oblici direktne demokratije — narodna inicijativa i referendum. Srp-
ska politicka misao. Beograd: Institut za politicke studije).

24. Mapxkosuh, Patko. 2013. YcraBHo mpaBo. beorpay: [IpaBuu daxynret YHuBepsurera y
Beorpapy. (Markovi¢, Ratko. 2013. Ustavno pravo. Beograd: Pravni fakultet Univerziteta u
Beogradu).

25. Maruh, [lerap, Muposuh Jankosuh, Anexcanppa. 2017. lupektHa neMoKparuja u mbeHe
HOC/IeUIle Ha CUCTEeM HMOMUTNIKOT TIpeficTaBbama. Cprncka nonumuuka mucao. 4/2017,
(58), beorpay: Uncturyr 3a momrtuyke cryauje. (Matié, Petar, Mirovi¢ Jankovi¢, Aleksandra.
2017. Direktna demokratija i njene posledice na sistem politickog predstavljanja. Srpska
politicka misao. 4/2017, (58), Beograd: Institut za politicke studije).

26.  Maruh, ITerap. 2015. [[upexTHa AeMOKpaTHja U jaBHe IONMUTUKe. AOMUHUCHPAYUja U jasHe
nonumuxe. 3/2015. beorpap: VIHCcTUTYT 32 mormmTIdKe cTyAuje. (Matié, Petar. 2015. Direkt-
na demokratija i javne politike. Administracija i javne politike. 3/2015. Beograd: Institut za
politicke studije).

27. Maruh, [letap. 2011. Tenesa u pa3Boj noxante camoympase y Cpouju. y Bypuh, Kusojus,
Josanosuh, Munas (yp.). [Ipomuepeurocmu nonumuukoe cucmema. beorpag: Vincruryt
3a mormTiake crypuje. (Matié, Petar. 2011. Geneza i razvoj lokalne samouprave u Srbiji. u
Duri¢, Zivojin, Jovanovi¢, Milan (ur.). Protivre¢nosti politickog sistema. Beograd: Institut za
politicke studije).

28.  Maruh, Ilerap.2012. Penusajuupame 10KanHe caMOyIIpaBe — TeOPUjCKY U YIOPESHY OKBUP
3a MOJIepHM3aLjy NokaHe camoynpase y Cpouju. beorpaj: IHCTUTYT 32 IOZIMTIYKE CTYAMjE.
(Mati¢, Petar. 2012. Redizajniranje lokalne samouprave - teorijski i uporedni okvir za mod-
ernizaciju lokalne samouprave u Srbiji. Beograd: Institut za politicke studije).

29. Hosaxosuh, Anexcanpap, PapojeBuh, Mujonpar. 2015. [lupextHa femoxparuja y Cpouju —
OcHOBHe cMepHUIie ¥ METOJOTIONIKA pasMaTparba IPojeKTa MCTPaKIBamba: ,/ICKycTBa 1
IepCIeKTHBe AupeKTHe feMokparuje y Cpouju. Cpncka nonumuura mucao. 1(47). beorpa:
MuctutyT 3a momtirake crypuje. (Novakovic, Aleksandar, Radojevi¢, Mijodrag. 2015. Direk-
tna demokratija u Srbiji — Osnovne smernice i metodoloska razmatranja projekta istrazivanja:

»Iskustva i perspektive direktne demokratije u Srbiji. Srpska politi¢cka misao. 1(47). Beograd:
Institut za politicke studije).

30. Papojesuh, Mujonpar. 2023a. O obnuimMa HemocpenHe geMokpartuje — usmeby ngeana,
Tpaguyje u cagamwoctit: y: Iymko Yenunh, Crpaxuma Mupkosuh (yp.). IIpaso usmehy
udeana u cmeaprocmu, [IpaBau dakynrer Yausepaurera y [IpuinTyiau ca npuBpeMeHNM
cepumte y KocoBckoj Mutposuny, ViHcTUTYT 32 ynopenHo npaso. (Radojevi¢, Mijodrag.
2023a. O oblicima neposredne demokratije — izmedu ideala, tradicije i sada$njosti: u: Dusko

332



Conference proceedings / Zbornik radova / 36opHux pagosa

31

32.
33.

34.
35.

36.

37.

Celi¢, Strahinja Miljkovi¢ (ur.). Pravo izmedu ideala i stvarnosti, Pravni fakultet Univerziteta
u Pristini sa privremenim sediste u Kosovskoj Mitrovici, Institut za uporedno pravo).
Papnojesuh, Mujoppar. 20236. JloxanHa feMoxpatuja 1 o6muiy sypekTHor yyemnha rpahana
y Bnactu. Cpncka nonumuuka mucao. 3/2023, (81). Beorpa: VIHCTUTYT 3a TOMUTHYKE
crynuje. (Radojevi¢, Mijodrag. 2023b. Lokalna demokratija i oblici direktnog u¢e$éa gradana
u vlasti. Srpska politicka misao. 3/2023, (81). Beograd: Institut za politicke studije).
https://ballotpedia.org/Forms_of_direct_democracy_in_the_American_states
https://ballotpedia.org/Initiative_states_compared_by_number_of_initiatives_on_their_
ballot

https://www.nber.org/digest/apr05/lock-effect-californias-proposition-13
https://www.mehr-demokratie.de/fileadmin/pdf/2023/Berichte_Stellungnahmen/BBBer-
icht_Summary_20230621_final ENG.pdf
https://ohiocapitaljournal.com/2023/03/31/teddy-roosevelts-speech-to-the-1912-ohio-con-
stitutional-convention/
https://calbudgetcenter.org/app/uploads/2018/09/Issue-Brief_Proposition-13-Its-Impact-
on-California-and-Implications_04.1997.pdf

333



Mijodrag Radojevié, Mujodpaz Padojesuh

N3A30BU U ITEPCIIEKTVBE PA3BOJA HEIIOCPEIJHE
JEMOKPATHUJE Y YITOPEOHIUM ITPABHUM
CUCTEMMMA - CIIOCEBHVM OCBPTOM HA
HEMAYKY U CJEIUIbEHE AMEPNYKE [IP;KABE

Mujonpar Pagojesih®
Hrncmumym 3a nonumuuke cmyouje
ITerap Matuh’

Hrncmumym 3a nonumuuke cmyouje

Caxcemax: Ca Kpusom fecumumumema npedcmasHu4xe 0emMoKpamuje LUpom céema, UHCmpy-
MeHmu OupexmHe demokpamuje usHosa 000ujajy Ha nynom 3amaxy. Lum npasHux u noAUMuuKux
peopmu y MHO2UM emabnupanum demokpamujama ycmeper je Ha epaharoe npoveca 001y4usara
¥ pyKe camux epahana Kaxo 6u ce OCHANUO NOTbYTbAHY Te2UMUMUMeEM U NOBPAMUTIO noBepetve Y
nonumuuky cucmem. Aymopu 3a cmyouje cnyuaja ysumajy CAZl u CP Hemauxy kao cucmeme koju
He npuMeryjy Mexanusam oupexmue Oemoxpamuje Ha HAYUOHATHOM 671GcmU, 8¢Hi je OH paseujen
¥ 3aK0H00ABCMBY HA HUB0Y (pedepanHux jedunuya, pecuona u jedurnuya 10kanHe camoynpase. ¥
Hemauxoj nocmoju gopmantu ycmaeHu ocHos oupexmue demoxpamuje, a y CAJ] on nuje yepahen
¥ pedepanto 3ax0H00ascme0. Y npaxcu, mupoxu 0ujanason HOpMamusHUx pewierbd npou3soou
U pasHospcHe nocneoue.

Aymopu ananuzupajy uHcmpymenme HenocpeoHe demMmoxpamuje y 6epmuKantoj opeanusayuju
87IACU YHYMApP 08UX 8ENUKUX YCIMABHUX CUCHeEMA, KAO U pa3sioze Koje cy 008enu 00 twuxose
yepaore y npasHu okeup. 3amum, UCMpaxcyjy nocaeouye npumere HOPMAMUBHUX UHCHPyMe-
HAMA Y UHCHUMYUUOHATHOM U OPYUIMBEHOM KOHmeKcmY. Y ucmpaxueary, aymopu Kopuctme
Memode NPasHUX HAYKa, npe céeza ynopedHoz npasa, ¢ yumem 0a ynopede mexaHume oupexme
demoxpamugje y CAJl u CP Hemauxe ca pewerouma u3 0pysux npasHux u nOAUMu4Kux cucmema.
Tonumuxkonowiku memoou, a npe céeza UHCIMUMYYUOHATHA NApaduzma, Kopucme ce 3apao npeno-
3nasarba o0peherux obpasaya koje popme Henocpeore demoxpamuje npou3sooe Ha PasTUUUMUM
HUBOUMA B7IACHIU.

Kmyune peuu: oupexmua demoxpamuja, npedcmasruuxa 0emoxpamuja, pegpepeHoym, HapooHa
UHULUjAMUBa, YCmas.

6 Hayunu capagnuk, IHCTUTYT 3a monutuyke cryauje, beorpas, ORCID: 0000-0002-1104-9219
7 Hayunu capapguuk, VIHCTHTYT 32 monmnTuuke cryauje, Beorpag, ORCID: 0000-0003-0205-9762, e-mail:pmatic75@
gmail.com
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IZMENE ZAKONA U VEZI SA IZBORNIM
PROCESOM KAO POSLEDICA DIJALOGA
IZMEDU RELEVANTNIH POLITICKIH AKTERA I
ORGANIZACIJA CIVILNOG DRUSTVA U PERIODU
0D 2019. DO 2022. GODINE U REPUBLICI SRBIJI

Nikola Perisic¢'
Institut za politicke studije

Sazetak: Uoci redovnih parlamentarnih izbora 2020. godine u Republici Srbiji deo opozicionih
politickih stranka i organizacija okupljenih u koaliciji ,Savez za Srbiju® najavio je bojkot izbornog
procesa zbog nedovoljnih uslova koji omogucuju slobodne izbore. Kao posledica te najave pokrenut
je niz pregovora na Fakultetu politickih nauka izmedu predstavnika svih relevantnih politickih
subjekata kako bi se unapredili izborni uslovi. Iako je do odredenih izmena zakonskih procedura koje
su u vezi sa izbornim procesom doslo, to nije bilo dovoljno da koalicija ,Savez za Srbiju“ ucestvuje
na parlamentarnim izborima 2020. godine. Znacajnijih izmena tokom tog procesa pregovora nije
bilo, osim, spustanja izbornog praga sa 5% na 3% iako to niko od politickih aktera nije predlagao
tokom procesa pregovora. Do slicnih razgovora je doslo i tokom 2021. godine kada su se paralelno
odvijala dva razgovora: jedan, u kojem su ulestvovali evroparlamentarci, i, drugi, u okvirima Narodne
skupstine Republike Srbije koje je moderirao Ivica Daci¢ kao tadasnji predsednik Narodne skupstine.
Kao jedna od najznacajnih posledica tih pregovora jeste formiranje Privremenog nadzornog tela za
pracenje medija u toku izborne kampanje, ali bez jasnih ovlascenja koje je taj organ imao. Tako da se
ti razgovori mogu smatrati nesto uspesnijim, jer su doveli do ucestvovanja u izbornom procesu 2022.
godine svih relevatnih politickih aktera. Kakve proceduralne promene su izazvali svi ovi pregovori, a
koji elementi bi mogli dodatno da se unaprede i kakva je uloga u ¢itavom tom procesu bila organizacija
civilnog drustva koje se bave izbornim uslovima u Srbiji, ispitace se u ovom radu.

Kljuéne reci: izborni proces, medustranacki dijalog, organizacije civilnog drustva, izborni zakoni,
izborni uslovi.

1.UVOD

Redovni izborni procesi nisu u potpunosti karakteristika visepartijskog politickog sistema u
Srbiji. U periodu od 1990. do 2024. godine bilo je samo tri skupstinska saziva koja su funkcionisala
u svom ¢itavom mandatu od Cetiri godine. Parlamentarni izbori 2020. godine bili su, tek, treci
redovni izbori od obnove viSestranackog sistema 1990. godine. U drugoj polovini 2018. godine

1 Naucni saradnik, Institut za politicke studije, nikola.perisic@ips.ac.rs ORCID broj: 0000-0002-3642-0731
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dolazi do fizitkog napada na Borka Stefanovica $to dovodi do viSemese¢nih protesta koji su otpoceti
pod nazivom Stop krvavim kosuljama da bi kasnije bili organizovani pod nazivom Jedan od
pet miliona. Opozicione polititke grupacije koje su u¢estvovale u tim protestima, formalizuju
svoje delovanje u okviru koalicije Savez za Srbiju. Savez za Srbiju ¢inile su: Narodna stranka,
Demokratska stranka, Dveri, Zdrava Srbija, Pokret za preokret, Levica Srbije, Pokret slobodnih
gradana (PSG), pokret sa Kosova i Metohije OtadZbina, Sindikat Sloga i Zajedno za Srbiju.?
U okviru Saveza za Srbiju formira se nestranacka eksperetska grupa koju su uglavnom ¢inili
univerzitetski profesori i javne licnosti koja je za cilj imala formiranje zahteva koji bi trebalo da
obezbede ,slobodne i postene izbore* Ekspertski tim su ¢inili: Cedomir Cupié, Snjezana Milivojevié,
Dusan Vucicevi¢, Jovanka Mati¢, Boban Stojanovi¢, Zoran Gavrilovi¢, Srdan Dragojevi¢, Vukasin
Obradovi¢ i drugi...* Kao posledica rada ovog tima, a u dogovoru sa delom opozicionih lidera,
predstavljen je Sporazum sa narodom koji je obuhvatio sedam tacaka i u kojem je precizirano
da ,ukoliko se ne stvori minimum uslova za slobodne i postene izbore, na tim izborima se nece
ulestvovati“* Zbog toga, Fond za otvoreno drustvo tokom jula 2019. godine zapocinje razgovore
sa svim relevantnim politickim akterima na Fakultetu politickih nauka u Beogradu. Ucestvovali
su predstavnici razlicitih politickih subjekata, ali i organizacija civilnog drustva kao $to su CESID,
CRTA, Transparentnost, Centar za pracenje izbora i izbornih procedura i drugi... Kasnije tokom
2019. godine odrzane su i tri runde razgovora u kojima je posredovao i Evropski parlament i njihov
izaslanik i predsednik Spoljnopolitickog odbora Evropskog parlamenta Dejvid Mekalister (David
McAllister). Sami razgovori bi mogli da se oznace kao neuspesni jer je koalicija Savez za Srbiju
odlu¢ila da ne u¢estvuje na izborima 2020. godine. Medutim, sam izborni proces koji je trebalo da
se odrZi u martu 2020. godine, pomeren je za jun jer je po¢etkom marta doslo do epidemije korona
virusa i u Srbiji je bilo skoro dvomese¢no vanredno stanje. Kada se uslo u nove izborne tokove po
okoncanju vanrednog stanja neke grupacije koje su bile potpisnice Sporazuma sa narodom kao
$to su na primer Pokret slobodnih gradana ili Pokret 1 od 5 miliona, odlucili su da ucestvuju
na junskim izborima 2020. godine. To je dovelo do okoncanja funkcionisanja Saveza za Srbiju,a
politi¢ki zivot Srbije odvelo u tenzi¢nu i polarizujucu situaciju $to se najbolje ogleda u ¢injenici
da su u periodu od 2020. do 2024. dva puta raspisivani vanredni parlamentarni izbori uo¢i kojih
su se obavljali razgovori izmedu razli¢itih politi¢kih i izbornih ucesnika uz neretko prisustvo i
medunarodnih predstavnika. Bez obzira $to su svi akteri uzeli u¢e$ée u izbornim procesima 2022.
12023. godine, na vanrednim izborima u Beogradu 2024. godine Stranka slobode i pravde (SSP),
Srbija centar (SRCE) i Zajedno su se odlucile na bojkot $to moze imati dugotrajnu posledicu
po funkcionisanje politickog Zivota gde se dijalog izmedu politickih neistomisljenika izmesta iz
okvira institucija. To se moZe smatrati elementom koji ugrozava razvoj demokratskih kapaciteta
jednog drustva i drzave.

2 https://www.02L.rs/story/Info/Srbija/196102/Zvanicno-formiran-Savez-za-Srbiju.html Pristupljeno 4. avgusta 2024.
godine

3 https://www.ozonpress.net/drustvo/na-protestu-1-od-5-miliona-saopsten-strucni-tim-za-dijalog-sa-vlascu/
Pristupljeno 4. avgusta 2024. godine

4 https://www.slobodnaevropa.org/a/29754704.html Pristupljeno 4. avgusta 2024. godine
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2. TEORIJSKI OKVIR

Redovni izborni procesi su jedan od stubova demokratije. Ta¢nije, bez izbornog procesa
se ne moze govoriti da se bilo koja vlast moze uspostaviti na legalan i legitiman nacin.> Medutim,
nije dovoljno samo zaovoljiti taj aspekt, ve¢ je vazno da ti izborni procesi budu ,,takmicarski,
odnosno da budu ,,slobodni i posteni Pod ,,slobodnim i po$tenim izborima“ podrazumeva se
moguc¢nost da gradani ,glasaju bez straha da e vlast nad njima sprovoditi represiju®, kao i da
¢e se svi glasovi podjednako vrednovati. Kao najvazniji aspekti koji moraju da budu ispunjeni
smatra se postojanje medijske slobode i pluralizam, nezloupotrebljavanje javnih resursa u stranacke
svrhe, kao i nepostojanje pritisaka na birace.” Tako se omogucava da kandidati i drugi izborni
udesnici vode ,slobodnu kampanju®® To predstavlja najznacajnije indikatore za razvoj demokratskih
kapaciteta unutar jednog drustva, pogotovu za drustva koja imaju komunisticko i socijalisti¢ko
naslede. Postojanje ravnopravnih izbornih uslova pogotovu je vazno za drzave koje spadaju u

»mlade demokratije“ kao §to je slu¢aj sa Srbijom.’ Takve drzave imaju dodatni izazov da nastave
sa demokratskom praksom jer se globalno zapaza razvoj krize demokratije.'® Uspostavljanje

»slobodnih i postenih izbora“ predstavlja jednu od najznacajnijih tacaka u procesu demokratske
konsolidacije.!! Sli¢nog stanovista je i Morlin koji govori da je postojanje ,slobodnih i postenih
izbora“ jedan od pragova kojim se neko dru$tvo mozZe oznaciti kao demokratsko.'? Kada ne postoje
minimalni uslovi za ,slobodne i po$tene izbore“ moZe se govoriti da se takav sistem naziva hibridni
u kojem postoje odredeni demoratski elementi, ali i autokratski.

Moze se govoriti i o $irem skupu elemenata koji treba da budu obuhvaceni kako bi se izborni
proces u potpunosti smatrao ,,slobodnim i postenim® Naime, pre samog izbornog procesa mora
da bude omogucena sloboda kretanja, sloboda udruzivanja, sloboda govora, sloboda okupljanja,
odsustvo prepreka za uéestvovanje na izborima i jednako i univerzalno pravo glasa.'® Uz to, potrebno
je obezbediti i institucionalni okvir koji se zasniva na izbornim zakonima koji ne favorizuju niti
jednog politickog aktera, da postoji,,sreden® biracki spisak, uspostavljanje rada nepristrasne biracke
komisije, regulisanje perioda kampanje, moguc¢nost da svi izborni ucesnici pod istim uslovima
predstave svoj program u medijima, kao i jednaka raspodela finansijskih sredstava izbornim
akterima.' Tokom izbornog dana potrebno je da bude obezbeden pristup izbornim mestima od
strane partija, domacih i stranih posmatraca i medija, da se ne narusava tajnost glasanja, kao i da

5 Milan Jovanovi, ,,0d zahteva za slobodne i postene izbore do izborne reforme - dijalog vlasti i opozicje u Srbiji
2019. godine®, Socioloski pregled, 55 (2021). 268.

6 Robert Dahl, On democracy (Zagreb: Politicka kultura, 2000). 99.

7 Nebojsa Vladisavljevié, Izbori, demoratija i takmicarski autoritarizam u Srbiji (1990-2020), U: Kako, koga i
zasto smo birali: izbori u Srbiji 1990-2020. godine (Beograd: Institut za politcke studije, 2020)

8 Larry Diamond, The spirit of democracy: the struggle to build free societies throughout the world. (New York:
Times Books/Henry Holt and Co, 2008). 24.

9 Nebojsa Vladisavljevi¢, Izbori, demoratija i takmicarski autoritarizam u Srbiji (1990-2020),

10 Steven Levitsky, & Lucan Way, ,The New Competitive Authoritarianism®. Journal of Democracy, 31 (2020). 56.
11 Juan Linz, & Alfred Stepan, ,Toward Consolidated Democracy*. Journal of Democracy, 7. (1996). 17.

12 Leonardo Morlino, ,,Are There Hybrid Regimes? Or are They Just an Optical Illusion?“. European Political Science
Review, 1. (2009). 282.

13 Vladimir Goati, Izbori u SRJ 1990-1998. Volja gradana ili izborna manipulacija (Beograd: Centar za slobodne
izbore i demokratiju, 2001). 18.

14 Isto, 19.
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bude stvorena adekvatna i transparentna procedura brojanja glasova i raspodela manadata.'” Po
zavretku izbornog procesa neophodno je blagovremeno javnost obavestiti o kona¢nim rezultatima
izbora, kao i koje zalbe su podnete i kakva je odluka u vezi s tim pitanjima.'® Na osnovu ovog niza
pravila i postupaka koje je dao Goati, moze se zakljuciti da na ,slobodne i fer” izbore utice niz
zakonskih procedura i drugih institucionalnih re$enja koja se odnose na period od raspisivanja
izbora do saopstavanja kona¢nih rezultata i raspodele mandata. Ono $to se pokazalo kao sistemski
problem u funkcionisanju demokratskog politickog sistema u Srbiji od obnove viSepartizma su
finansiranje izbornih kampanja, zloupotreba drzavnih resursa u stranacke svrhe i izvestavanje
medija.'” Upravo pojedini elementi koji su predoceni su neretko bili tema dijaloga koji je u
prethodnim godinama voden izmedu predstavnika vladajucih i opozicionih politi¢kih stranaka,
predstavnika organizacija civilnog drustva i stru¢nog dela javnosti.

3. DIJALOG UOCI PARLAMENTARNIH IZBORA 2020. GODINE

Kao $to je predoceno u prethodnom delu sa praksom razgovora izmedu predstavnika
vladaju¢ih i opozicionih politickih stranaka, uz posredstvo i aktivno uce$ée organizacija civilnog
drustva zapoceto je uo¢i parlamentarnih izbora 2020. godine. Glavni razlog za to je bio najavljeni
bojkot dela opozicionih stranaka okupljenih u Savez za Srbiju. To je bio prvi najavljen bojkot
odredenih politickih aktera jo$ od 1997. godine. Nesto ranije, pre same najave bojkota, u okviru
protesta I od 5 miliona stru¢ni tim je iza$ao sa Sest tacaka koje su prerasle u zahteve dela opozicionih
stranaka, a ¢iji je cilj da se unapredi izborni proces. Ti zahtevi su obuhvatali: kontrolu birackog
spiska, obuku ¢lanova izbornih organa, spre¢avanje funkcionerske kampanje i pritiska na birace,
zatitu tajnosti glasanja, ali i medijski aspekt koji se odnosio na blagovremeno inforimasanje javnosti
o stavovima opozicionih grupacija putem javnog servisa i drugih kanala koji imaju nacionalnu
pokrivenost i redovnu prisutnost opozicionih predstavnika u informativnim emisijama, potpuno
popunjavanje ¢lanova Saveta Regulatora elektronskih medija (REM).'® Upravo su to bili glavni
zahtevi sa kojima su opozicioni akteri dosli na razgovore koji su ubrzo pokrenuti na Fakultetu
politickih nauka u Beogradu. U tom dijalogu su ucestvovale i nevladine organizacije koje imaju
viSedecenijsko iskustvo u pracenju izbornih procesa u Srbiji.

Centar za slobodne izbore i demokratiju (CESID) je predlozio niz mera koje se odnose na
razli¢ite oblasti zastite izbornog prava i obezbedivanje demokratskog izbornog procesa. Najve¢i
deo preporuka ukupno 10, posvecen je medijskoj regulativi tokom kampanje. Predlozeno je da
se formira Nadzorni odbor Narodne skupstine Republike Srbije koji bi ukupno imao 10 ¢lanova;
pet izabranih na predlog poslanic¢kih grupa i pet na predlog Vlade Srbije.'® Uz to, predlozeno

15 Isto, 19.

16 Isto, 19.

17 Dusan Vucicevi¢, ,Democratization through elections — electoral authoritarianism in Serbia.“ Politi¢ka revija,
26(2010). 4.

18 Jovanovié, ,0d zahteva za slobodne i postene izbore do izborne reforme — dijalog vlasti i opozicje u Srbiji 2019.
godine*, 274.

19 Centar za slobodne izbore izbore i demokratiju (CESID), Dijalog o unapredenju izbornih uslova Pregled
postignutog: rezultati, polovicni rezultati i propustene prilike (Beograd: Centar za slobodne izbore i demokratiju,
2020). 6.
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je da Regulator elektornskih medija (REM) tokom kampanje izlazi sa rezultatima monitoringa
kampanje, a ne samo sa finalnim izvestajem na kraju kampanje.?* U okviru medijskih predloga treba
izdvojiti i zamisao da se predizborna tiSina smanji sa 48 sati na 24 i da kréenje predizborne tisine
kontroli$u Republicka izborna komisija (RIK), Regulator elektronskih medija (REM) i potencijalno
novoustavljeno telo Skupstine Nadzorno telo za medije.?' Medutim, ostalo je nejasno zbog ¢ega su
iz CESID-a insistirali na ovoj odredbi kada u vremenu digitalnih i drustvenih medija postojanje
predizborne tisine gubi na znacaju. U okviru oblasti izborne administracije predlozeno je da se
standardizuje rad birackih odbora tako $to bi jasno bila utvrdena merila na osnovu kojih bi se birali
¢lanovi birackih odbora.? Deo preporuka je posvecen i striktnijoj kontorli finansijskih sredstava
koja se koriste u kampanji $to je obuhvaceno izmenama Zakona o finansiranju politi¢kih aktivnosti,
kao i da se javni funkcioneri tokom kampanje izja$njavaju u kom svojstvu javno nastupaju.” Usvojen
je Kodeks ponasanja drzavnih sluzbenika i izmene Zakona o Agenciji za borbu protiv korupcije koji
je institucionalizovao zabranu kori$¢enja javnih resursa kao $to su prostorije, automobili, inventar,
itd... i javnih skupova u promocije odredene politicke stranke, a u slu¢aju prekrsaja ovih odredbi
novcane kazne su povecene sa 50 000 dinara na 100 000.2* Ponovljeno je da je posebno potrebno
zatiti tajnost glasanja kod gradana i gradanki koji su zaposleni u javnim organima, kao i da je
potrebna dodatna revizija birackog spiska.?® Centar za istrazivanje, transparentnost i odgovornost
(CRTA) je dao sli¢ne preporuke uodi izbora 2020. godine i najvise su se fokusirali na medije i
insistirali su na uvodenju redovnih izvestaja REM-a tokom kampanje, kao i da REM u roku od
pet dana odlu¢uje o prigovorima koje dobija.?® I CRTA je promovisila znacaj sredivanja birackog
spiska, suzbijanja funkcionerske kampanje i profesionalizacije birackih odbora.?’

Sam dijalog nije dao rezultate i deo ucesnika sa opozicionog spektra politickog delovanja
je napustio razgovore i proglasio bojkot izbora planiranih za mart 2020. godine. Ipak, doslo je
do odredenih izbornih reformi, ¢ak se moze smatrati da su izborne promene iz 2020. godine i
najvece promene u izbornim pravilima od 2000. godine kada je uvedeno da je cela drzava jedna
izborna jedinica. Na predlog vladajuce Srpske napredne stranke smanjen je izborni prag sa 5% na
3%.?8 Isto pravilo je uvedeno i za izbore na lokalnom nivou.? Takva odluka o smanjenju izbornog
cenzusa, obrazlozena je ¢injenicom da ¢e se na taj nadin povecati reprezentativnost skupstina
na republickom i lokalnom nivou.*® Takode, vazna izborna promena se odnosi i na stranke koje
imaju status nacionalnih manjina. Naime, uveden je koeficijent za sve politi¢ke subjekte koji imaju
status nacionalnih manjina koje osvoje manje od 3% glasova, njihov izborni rezultat se mnozi sa

20 Isto, 6.

21 Isto, 7.

22 Isto, 4.

23 Isto, 5.

24 Isto, 6.

25 Isto, 9.

26 Centar za istraZivanje, transparentnost i odgovornost (CRTA), CRTA preporuke za unapredenje izbornih uslova
do 2020. godine (Beograd: Centar za istrazivanje, transparentnost i odgovornost, 2019). 11.

27 Isto, 14-16.

28 Zakon o izboru narodnih poslanika «Sl. glasnik RS», br. 14/2022. Clan 128.

29 Zakon o lokalnim izborima «Sl. glasnik RS», br. 14/2022 i 35/2024. Clan 61.

30 Milan Jovanovi¢, i Nikola Perisi¢, ,Posledice izmena zakonskog izbornog praga na predstavljenost stranaka
nacionalnih manjina - lokalni izbori u Srbiji 2020. godine®. Srpska politi¢ka misao, 73 (2021). 86.
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35%.%! To se smatra afirmativnom merom koja se neretko institucionalizuje u politickom Zivotu
sa Zeljom da se odredenim grupama olaksa pristup organima javne vlasti jer su istorijski osetile
$tetu.’> Medutim, u ovom konkretnom slucaju dolazi do apsurdne situacije jer ,nagraduje” losiji
izborni rezultat i primera radi izborni akter koji ima 2,99% glasova dobija veci broj mandata od
politicke opcije koja je osvojila 3,01% glasova. Tako da ostaje nejasno $ta je zakonodavac Zeleo da
postigne ovakvim zakonskim re$enjem. Treba naglasiti da niko od politi¢kih aktera, uklju¢ujuéi
i one sa statusom nacionalne manjine, nije trazio sniZavanje izbornog praga, a sama promena je
usvojena nekoliko meseci uoci parlamentarnih izbora $to se moze smatrati loSom praksom jer
je nepisani standard da se u izbornoj godini ne menjaju izborna pravila.** Uz to, deo akademske
zajednice ocenio je da je ovakvom odlukom koja se odnosi na izborni u¢inak stranaka nacionalnih
manjina povredio Ustav jer je naru$ena ,jednakost i op$tost izbornog prava“**

Jo$ jedna promena u izbornim pravilima, o kojima nije bilo re¢i tokom medustranackog
dijaloga jeste uvodenje mogucnosti da se potpisi neophodni za uce§¢e u izbornom procesu, overavaju
iu opstinskoj, odnosno gradskoj upravi, uz dotadasnju odredbu da se overavaju kod javnih beleznika
(notara).” Ta odluka je obrazlozena ¢injenicom da je izborni proces 2020. godine sproveden
tokom pandemije virusa korona i da politi¢ki u¢esnici nisu imali dovoljno vremena da obezbede
neophodne javne beleznike koji bi validirali potpise koje su prikupili. Medutim, pojedini eksperti
za izbore i polit¢ke partije ukazuju na mogu¢nost zloupotrebe ovakvog zakonskog reenja, kao
$to je na primer Pokret slobodnih gradana (PSG) imao preko pet hiljada prikupljenih potpisa
2020. godine na Novom Beogradu, a u drugim beogradskim ops$tinama i gradovima u Srbiji daleko
manje (u proseku manje od hiljadu).’® Pritom, nisu ucestvovali na lokalnim izborima na Novom
Beogradu. lako je predstavljena kao privremeno zakonsko re$enje, ono je ostalo deo izbornog
zakonodavstva i za naredne izborne procese, a zloupotreba tog zakonskog re§enja je nastavila da
se ponavlja. Ta¢nije uo¢i parlamentarnih izbora 2022. godine, nelogi¢nosti prilikom prikupljanja
potpisa, primeéeno je kod tri liste: Novi DSS, Suverinisti i koalcija SDS-Nova-1 od 5 miliona.*”

Na osnovu predloga Centra za slobodne izbore i demokratiju (CESID) Regulator elektornskih
medija (REM) poceo je da radi u punom sastavu i usvojen je Nacrt Plana pracenja programa
pruzalaca medijskih usluga tokom predizborne kampanje za republicke, pokrajinske i lokalne
izbore §to je podrazumevalo monitoring javnih medijskih servirsa (kanala Radio-televizija
Srbije i Radio-televizije Vojvodine), kao i komercijalnih kanala sa nacionalnom frekvencijom i
periodi¢ni monitoring drugih kablovskih kanala.?® Imajuéi u vidu ¢injenicu da su razli¢iti ¢inioci
ukazivali na sli¢ne aspekte koje treba unaprediti u izbornom procesu, potrebno je bilo izmeniti

31 Zakon o izboru narodnih poslanika «Sl. glasnik RS», br. 14/2022. Clan 140.

32 Vladimir Puri¢, Afirmativna akcija (Beograd: Institut za uporedno pravo, 2007). 8.

33 Jovanovi¢, ,0d zahteva za slobodne i postene izbore do izborne reforme - dijalog vlasti i opozicje u Srbiji 2019.
godine*, 276.

34 Isto, 276.

35 Zakon o izboru narodnih poslanika «SL. glasnik RS», br. 14/2022. Clan 72.

36 https://nova.rs/vesti/politika/stojanovic-kako-su-sns-i-sapic-overavali-potpise-za-druge/ Pristupljeno 16. avgusta
2024.

37 https://demostat.rs/sr/vesti/ekskluziva/potpisi-za-izbore-kod-tri-liste-ima-nelogicnosti-i-sumnji-zloupotrebe/1441
Pristupljeno 16. avgusta 2024

38 Nikola Perisi¢, i Savo Simi¢, ,Medijske javne politike nevladinih organizacija u pobolj$anju kvaliteta izbornog
procesa u Republici Srbiji od 2019. do 2023.“ U: Analiti¢ki centri: Uloga u kreiranju javnih politika u Srbiji (Beograd:
Institut za politicke studije, 2024). 108.
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set razlicitih zakona koji ureduju izborni proces do ¢ega nije doslo. Tako da je bilo jasno da ¢e se
novi dijalog otvoriti po zavrsetku izbornog procesa 2020. godine i da ¢e to usloviti nove vanredne
parlamentarne izbore. Izborne reforme koje su sprovodene 2020. godine nisu bile plod dogovora
izmedu politickih elita i nisu zahvatile oblasti na koje su insistirali razli¢iti akteri tokom sprovodenja
procesa medustranackog dijaloga tako da su to bili jasni elementi koji su doveli do otvaranja novog
dijaloga u postizbornom periodu.

Zbog vanrednog stanja koje je uslovljeno pandemijom virusom korona u Srbiji je u martu
2020. proglaseno vanredno stanje iz tog razloga su parlamentarni izbori pomereni za drugu polovinu
juna. Pojedini opozicioni akteri su promenili stav po pitanju bojkota i odlu¢ili su da nastupe na
izborima, ali bez znacajnijeg uspeha jer su samo tri izborne liste presle smanjeni izborni prag od 3%.

To je dovelo do pregrupisavanja na opozicionom spektru i kraj saradnje u okviru ,Saveza za Srbiju“*

4. DIJJALOG UOCI PARLAMENTARNIH IZBORA 2022. GODINE

Nedostatak legitimiteta skupstinskog saziva koji je izabran posle junskih izbora 2020.
godine, uslovio je nove vanredne parlamentarne izbore 2022. godine koji su odrzani istovremeno
sa redovnim predsednickim izborima i izborima za glavni grad Srbije. Uz to, tokom 2021. godine
u Srbiji je odrzan niz ekoloskih protesta koji su nesumnjivo bili dodatni i znac¢ajni element da
se raspiSu vanredni parlamentarni izbori. Zbog toga se izalzak iz politicke krize koja je bila
uslovljena razli¢itim dogadajima trazio kroz izbore. Mada pojedini stru¢njaci smatraju da su
vanredni parlamentarni izbori 2022. godine ,,jedni od naj¢udnijih izbornih procesa u istoriji
viSestranackog Zivota u Srbiji, posmatraju¢i u kontekstualnom smislu“ jer im je prethodio niz
znacajnih dogadaja na unutra$njem i geopolitickom planu.*® Kako se ne bi ponovio scenario iz
2020. najavljeni su razgovori izmedu predstavnika vladajucih i opozicionih politickih subjekata.
Ovog puta su se pregovori odvijali institucionalno, uz posredstvo tadasnjeg predsednika Skupstine
Ivice Dacica. Uloga civilnog sektora je bila smanjena. Pojedine gradanske opozicione opcije trazile
su uklju¢ivanje i evroparlamentaraca. Evropski parlament je za u¢e$¢e u tom dijalogu delegirao
Vladimira Bil¢eka i Tanju Fajon.*' Medutim, to je izazvalo otpor kod opozicionih politickih aktera
koje su pronacionalnog usmerenja $to je uslovilo dijalog na dva nivoa, sa i bez predstavnika
Evropskog parlamenta. Razgovori koji su vodeni na nacionalnom nivou rezultirali su Sporazumom
o poboljsanju izbornih uslova za sve aktere uo¢i vanrednih parlamentarnih izbora 2022. godine.*
Najkonkretnija promena koja je proizasla iz medusobnih razgovora politickih aktera jeste smanjenje
broja potpisa za uce$ce stranaka nacionalnih manjina sa dotadasnjih deset hiljada potpisa na pet

39 https://www.danas.rs/vesti/politika/savez-za-srbiju-vise-ne-postoji/ Pristupljeno 7. avgusta 2024.

40 Jyuran Criacojesuh, Uy HO Aa 4yfHIje He MOXKe OUTI — KOHTeKCT omiuTyx n36opa y Cpouju 2022. ropuue’, Cpncka
NoAUMUYKA MUCAo, nocebHo usoarve, 4 (2022). 16.

41 https://www.blic.rs/vesti/politika/predlozite-platforme-i-predstavnike-dacic-pozvao-sve-stranke-na-ucesce-u/
elvk2s9 Pristupljeno 7. avgusta 2024.

42 Perisi¢, Simi¢, ,Medijske javne politike nevladinih organizacija u pobolj$anju kvaliteta izbornog procesa u Republici
Srbiji od 2019. do 2023. 111.
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hiljada.** Odnosno na lokalnom nivou za politi¢ke subjekte koji imaju status nacionalnih manjina
potrebno je dvostruko manje potpisa.** Predlog te mere proizasao je od Stranke pravde i pomirenja.

Jo$ jedna znacajna tema koja je bila Cesta u razgovorima razlicitih politickih aktera jeste
biracki spisak. Pokusano je da se 2021. godine formira nova Radna grupa Vlade od predstavnika
razli¢itih politickih stranaka i grupa, ali bezuspe$no.*> Promena koja je doneta po tom pitanju je
da 0d 2022. godine je delimi¢no otvaranje birackog spiska koje je zasnovano na mogucnosti da se
vidi spisak li¢nih imena pojedinaca koji glasaju na odredenom birackom mestu.*

U okviru izborne administracije je doslo do najvecih promena kada je u pitanju sprovodenje
izbornog procesa. Uvedena je odredba po kojoj Republic¢ka izborna komisija (RIK) mora u roku od
48 sati da reaguje po prigovoru predstavnika proglaenih izbornih lista ili predstavnika posmatracke
misije ukoliko smatraju da im nije dozvoljeno da imaju uvid u izborni materijal.*” Istovremeno,
utvrdeno je da ¢lanovi i zamenici ¢lanova u stalnom sastavu RIK-a se imenuju na predlog poslani¢kih
grupa srazmerno njihovoj veli¢ini u Narodnoj skupstini, s tim da nijedna poslanicka grupa ne moze
imati vi$e od polovine od ukupnog broja ¢lanova RIK-a koji je ostao 16.*® Moguce je i izjaviti
zalbu na odluku o imenovanju ¢lanova i zamenike ¢lanova RIK-a i po njoj odlu¢uje Upravni sud.*
Novina je da moZe da se podnese i zahtev za ponitavanje glasova na birackom mestu u roku od
72 sata od kada je zatvoreno biratko mesto, a na to ima pravo podnosilac izborne liste ili bira¢
koji je upisan kao glasa¢ na tom biratkom mestu.* Proirenje roka na 72 sata moze se smatrati
primerom dobre prakse i uskladenosti sa medunarodnim standardima i nacelima Evropske unije
jer se taj period smatra optimalnim za prikupljanje neophodnog dokaznog materijala koji ¢e biti
presudan za donosenje kona¢ne odluke nadleznog organa.*' Kako bi se olaksalo podnosenje prijave,
stvoreni su standardizovani obrasci koju mogu da se preuzmu na veb sajtu Republicke izborne
komisije.?* Uvedeni su i novi organi za sprovodenje izbornog procesa, a to su lokalne izborne
komisije koje su nadlezne za opstinske i gradske izbore.>* Zakon propisuje da lokalna izborna
komisija ima stalne ¢lanove i njihove zamenike, a broj zavisi od broja upisanih biraca u jedinici
lokalne samouprave, a imenuju se na predlog odbornickih grupa srazmerno njihovoj zastupljenosti
ulokalnoj skupstini.* Jedno od najznacajnijih ovlad¢enja koje ima lokalna izborna komisija jeste da
moze da ponisti izbore na odredenom birackom mestu po sluzbenoj duznosti.*® Zna¢ajna izmena
je uneta i oblast finansiranja politickih subjekata jer je izmenom zakonskog okvira odredeno da

43 Zakon o izboru narodnih poslanika «Sl. glasnik RS», br. 14/2022. Clan 139.

44 Zakon o lokalnim izborima «Sl. glasnik RS», br. 14/2022 i 35/2024. Clan 77.

45 https://pescanik.net/biracki-spisak-u-senci/ Pristupljeno 10. avgusta 2024.

46 Isto.

47 Zakon o izboru narodnih poslanika «Sl. glasnik RS», br. 14/2022. Clan 49.

48 Isto, ¢lan 18.

49 Isto, ¢lan 18.

50 Isto, ¢lan 148.

51 Centar za slobodne izbore i demokratiju (CESID), Sta nam donosi novi set izbornih zakona? (Beograd: Centar
za slobodne izbore i demokratiju, 2022). 11.

52 Centar za slobodne izbore i demokratiju (CESID), Sta nam donosi novi set izbornih zakona? (Beograd: Centar
za slobodne izbore i demokratiju, 2022). 4.

53 Maja Hactuh, ,IIpomena 1360pHuX nmpaBuia — HoBa pelllema, Kopak Hanpen?, Cpncka nonumu4xka mucao,
noce6ro usdarve, 4 (2022). 42.

54 Zakon o izboru narodnih poslanika «Sl. glasnik RS», br. 14/2022. Clan 29.

55 Maja Hactuh, ,,[IpomMera n36opHux mpasuia — HoBa pellera, Kopak Hanpen?“, Cpncka nonumuuka mMmucao,
noce6to usdarve, 4 (2022). 43.
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30% od ukupnih sredstava koja su namenjena za politicke aktere bude jednako raspodeljeno svim
izbornim u¢esnicama, a ostalih 70% strankama koje predu izborni prag.*

Primetno je da je uo¢i vanrednih parlamentarnih izbora 2022. godine izmenjen veliki aspekt
proceduralnih elemenata unutar zakonodavstva koji ureduje izborne procedure. To nesumnjivo
ima znacaj za unapredenje kvaliteta samog izbornog procesa za sve ucesnike, ali ostaje utisak da
se po pitanju najznacajnijih aspekata koji imaju uticaj na izborni ishod i na koje razli¢iti subjekti
decenijama unazad ukazaju, nisu dovoljnim obimom zahvaceni promenama izbornih zakona.
Centralna tema razgovora bio je polozaj medija tokom kampanje. Kao plod medustranackog dijaloga
formirano je Privremeno nadzorno telo ¢iji je zadatak bio pracenje i monitoring medija tokom
kampanje sa posebnim fokusom na izvestavanje javnih medijskih servisa Radio-televizije Srbije
(RTS) i Radio-televizije Vojvodine (RTV).”” Odredeno je da Privremeni organ ima 12 ¢lanova
od kojih $est predlaze Narodna skupstina (dogovoreno je da samo opozcione poslanicke grupe
predloze ¢lanove), a $est Savet Regulatora elektronskih medija (REM), a za predsednika je izabran
Rade Veljanovski.*® Pojedine organizacije civilnog drustva kao $to su CRTA i Transparentnost
ukazivale su na nejasne ingirencije ovog novoformiranog organa, kao i da je njegovo delovanje
protivzakonito jer je osnivac tela Vlada Republike Srbije na $ta nema zakonsko pravo.* Svakako
rad i funkcionisanje Privremenog nadzornog tela za pra¢enje medija je bilo otezano i to najbolje
pokazuje ¢injenica da su po zavr$etku izbornog procesa objavljena dva potpuno suprotna izvestaja.*
Takode, u oblasti polozaja medija tokom izborne kampanje usvojen je Pravilnik o radu javnih
medijskih servisa tokom izborne kampanje i Preporuke za rad privatnih i kablovskih medijskih
emitera tokom izborne kampanje, kao i da su svi mediji u obavezi da objave svoje tarife za politicko
oglasavanje pre pocetka izborne kampanje.*! Regulator za elektronske medije (REM) je prosirio broj
televizijskih kanala koji ulaze u monitoring i tako je analizirano izvestavanje kablovskih televizija
Insajder, N1, Nova S i Al-Dzazira Balkan.®

Imajuéi u vidu da se niko od politickih aktera nije odlucio za bojkot izbornog procesa
2022. godine i da su svi izborni ucesnici priznali rezultate ishoda izbora, mozZe se govoriti o tome
da je medustranacki dijalog na razli¢itim nivoima dao potrebne rezultate i napredak u izbornim
uslovima. Prvi put od 2014. godine da niko od politickih u¢esnika nije pozvao ni na kakvu vrstu
protesta neposredno pre ili posle sprovedenog izbornog procesa $to dodatno ide u prilog ¢injenici
da su razgovori koji su vodeni dali neophodni pomak u razvoju kulture dijaloga i na¢inu politicke
borbe. Ipak, sve to nije bilo dovoljno da Srbija ude u redovne tokove izbornih odrzavanja. Tako
su najavljeni novi izbori u Beogradu u narednih godinu i po dana posle sastanka Aleksandra
Vuciéa i Dragana Dilasa. Medutim, razvoj drustvenih dogadaja iz maja 2023. godine kada su se u
Srbiji dogodila dva masovna ubistva u roku od 48 sati, doveli su do nezadovoljstva dela gradana

s6 https://pescanik.net/nova-pravila-za-finansiranje-kampanje-i-njihove-posledice/ Pristupljeno 11. avgusta 2024.
57 Jelelna Vujanovi¢, i Nikola Perisi¢, ,, Mediji bez adekvatnog nadzora: Uloga REM-a u monitoringu izbornih kampanja
u Srbiji. U: Perspektive politickih nauka u savrmenom drustvu IT (Beograd: Institut za politicke studije, 2024). 136.
58 https:/nlinfo.rs/vesti/nadzorno-telo-za-pracenje-medija-utvrdilo-metodologiju-rada/ Pristupljeno 7. avgusta 2024.
s9 Transparentnost Srbije, Komentar pojedinih delova medustranackog sporazuma o izbornim uslovima. Beograd:
Transparentnost Srbija (2021). 1.

60 https://www.rts.rs/lat/vesti/politika/4973740/izbori-izvestaj. html Pristupljeno 8. avgusta 2024.

61 Centar za istrazivanje, transparentnost i odgovornost (CRTA), Medustranacki dijalog pod pokroviteljstvom
predsednika Narodne skupstine Analiza Sporazuma o unapredenju uslova za odrzavanje izbora (Beograd: Centar
za istrazivanje, transparentnost i odgovornost, 2021). 3-5.

62 Vujanovi¢, Perisi¢, ,Mediji bez adekvatnog nadzora: Uloga REM-a u monitoringu izbornih kampanja u Srbiji“.154.
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koji su poceli sa protestima jednom nedeljno. Te proteste su odredene opozicione politicke opcije
formalizovale u protest pod nazivom Srbija protiv nasilja iizasli sa konkretnim zahtevima koji su
se U najve¢oj meri odnosili na rad medija i Regulatora za elektronske medije. Citava ta drustvena
kriza prekinuta je raspisivanjem vanrednih parlamentarnih izbora za decembar 2023. godine i uo¢i
kojih nisu organizovani nikakvi razgovori izmedu politickih predstavnika. Ipak, treba napomenuti
da je pred izbore 2023. godine uvedena jo§ jedna znac¢ajna izmena na kojoj su razli¢iti akteri
insistirali, a to je da je novim Zakonom o elektronskim medijima iz novembra 2023. produZen
rok sa 10 na 30 dana pre izbornog dana da mediji ne mogu da izvestavaju o zvani¢nim javnim
skupovima na kojama se otvaraju infrastrukturni i drugi objekti, a u kojima ucestvuju kandidati
za odbornike, narodne poslanike ili predsednik drzave.®® To, otvara mogu¢nost da pojedinci koji
nisu na izbornim listama uéestvuju u takvim aktivnostima. Citava ta institucionalna kriza koja se
uperiodu od 2019. godine razvijala u Srbiji, a poslednjih godina se dodatno produbila, potrajala je
sve dok nisu zavr$eni novi izbori u Beogradu u junu 2024. godine koje su, takode, pojedine politicke
stranke bojkotovale kao $to su na primer Stranka slobode i pravde Dragana Dilasa, SRCE Zdravka
Ponosa i Zajedno Nebojse Zelenovica.

5. ZAVRSNA RAZMATRANJA

Posmatranje demokratije kroz teoriju i praksu pokazalo je da je jedan od konstitutivnih
elemenata za razvoj demokratskih kapaciteta postojanje ,,slobodnih i po$tenih izbora“ Zbog toga
je neophodno stalno unapredivati izborne uslove kako bi se nivo demokratskog minimuma odrzao
ili pobolj$ao. Vazan aspekt u tom procesu je uloga medija jer elektronski mediji ,,postaju klju¢na
institucija efikasnog $irenja politicki relevantnih informacija medu bira¢ima“* Zbog toga ne
iznenaduje da je upravo nacin izvestavanja medija bio klju¢na tema oba medustranacka dijaloga
uodi parlamentarnih izbora 2020.12022. godine. Primetno je pobolj$anje rada medija tokom izborne
kampanje, jer je Radio-televizija Srbije (RTS) u svoj redovan informativan program uvela debatne
emisije o najvaznijim politickim i drustvenim temama u kojima uéestvuju predstavnici razli¢itih
politickih opcija, a takva vrsta programa se dodatno intenzivira tokom izborne kampanje gde su
prisutne debatne emisije ,Re¢ na re¢“. Takode, komercijani televizijski emiter Pink omogucio je svim
izbornim ucesnicima besplatno da se predstave u istom vremenskom intervalu pred parlamentarne
izbore 2020. godine. Ipak, ostao je upitan rad Regulatora elektornskih medija (REM) koji neretko
sporo sprovodi svoja ovlaséenja i svoj monitoring svodi na deskripcionu formu bez potpuno jasnih
naznaka u kojim aspektima moze da se unapredi rad medija u izbornim kampanjama. Istovremeno,
neretko se ¢eka i nekoliko meseci da REM prikaZze svoj monitoring medija tokom kampanje, a
definitivno da bi mnogo efikasnije i transprentnije bilo da REM javnost izve$tava na nedeljnom
nivou o monitoringu tokom kampanje i to bi omoguc¢ilo da se rad medija dodatno koriguje i tokom
samog perioda kampanje.

63 Zakon o elektronskim medijima «Sl. glasnik RS» br. 92/2023, Clan 62.
64 SiniSa Atlagi¢, ,Znacaj uloge medija u porastu uticaja imidza kandidata na izbornu odluku bira¢a“. CM
Komunikacija i mediji, 2 (2007). 112.
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Druga tema koja je mnogima bila vazna u procesu unapredivanja izborne kampanje jeste
tzv. funkcionerska kampanja i kori$¢enje javnih resursa u politicke svrhe. Funkcionerska kampanja
predstavlja ,,sve aktivnosti jednog drzavnog organa na osnovu odluke ili saglasnosti funkcionera
koji vodi taj drzavni organ, usmerene na postizanje boljeg poloZaja i boljih izbornih rezultata neke
politicke stranke.®® Uz to, funkcionerska kampanja predstavlja i besplatan vid medijske promocije
politickih subjekata.’ Tu oblast definiSe Zakon o spre¢avanju korupcije koji zabranjuje da bilo
koji javni funkcioner zloupotrebljava javnu funkciju tako $to bi koristio javne skupove i/ili druge
nastupe i susrete za promociju politicke stranke.”” Medutim, u praksi je konstantna prisutnost
postojanja funkcionerske kampanje u medijima tokom izborne kampanje $to pokazuju monitorinzi
relevantnih organizacija civilnih drustva koje prate izborni proces.®® Zbog toga i jeste 2021. godine
dopunjen Zakon o spre¢avanju korupcije koji u ¢lanu 50 objasnjava da je predsednik Republike u
obavezi da ,jasno i nedvosmisleno predoc¢i javnosti i sagovornicima u kom svojstvu iznosi odredeni
stav“® Jasna zakonska progirenja i ovlag¢enja su dala pomak jer je Agencija za spre¢avanje korupcije
posle aprilskih izbora 2022. godine odlucivala o 16 prigovora koji su se odnosili na funkcionersku
kampanju, svih 16 slu¢ajeva postupaka bilo je protiv Srpske napredne stranke, dok se ne zna ko
su podnosioci jer se po$tuje nacelo anonimnosti.” Od tih 16 slu¢ajeva, Agencija za sprecavanje
korupcije ustanovila je da je u sedam doslo do kr$enja zakonskih odredbi.” Takode, u prethodnom
delu spomenute su i izmene Zakona o elektronskim medijima gde je posebno obradena i oblast
funkcionerske kampanje.

Kao jo$ jedan vazan aspekt izbornog zakona na kojem se insistira jeste sredivanje birackog
spiska. OEBS je jos§ 2012. godine preporucio Srbiji da napravi reviziju birackog spiska, a izgledalo
je da ¢e se najozbiljniji korak u tom procesu napraviti tokom 2019.1i 2020. godine kada je kao plod
medustranackog dijaloga stvorena Radna grupa Vlade za to pitanje koje su ¢inili predstavnici
razli¢itih politickih partija, civilnog drustva i akademskih institucija usvojila je metodologiju rada,
ali je njihov rad prekinut kada je Poverenik za informacije od javnog znacaja i zastitu podataka od
licnosti izneo zabrinutost zbog informacija koje bi u javnom prostoru mogle da ugroze privatnost.”
Ova tema je dodatno potencirana od pojedinih opozicionih aktera posle decembarskih izbora 2023.
godine. Zbog toga je Ministarstvo za drzavnu upravu i lokalnu samoupravu odlucilo da objavljuje
tromese¢ni zbirni broj upisanih glasaca po op$tinama.”

Utisak je da je tokom prethodnih godina unapredena ova tematika, ali je jasno da ima
prostora za dodatni institucionalni razvoj koji bi proizasao iz sveobuhvatnog dijaloga sa razli¢itim

65 Agencija za borbu protiv korupcije, Uporedna analiza funkcionerskih kampanja u pojedinim zemljama
Zapadnog Balkana i Evropske unije (Beograd: Agenzija za borbu protiv korupcije, 2019). 3.

66 Zoran Slavujevi¢, Pohodi na birace u ime drZave i naroda: Izborne kampanje u Srbiji od 1990. do 2016. godine
(Beograd: Univerzitet u Beogradu-Fakultet politickih nauka, 2017). 20.

67 Zakon o spre¢avanju korupcije «Sl. glasnik RS», br. 35/2019, 88/2019, 11/2021 - autenti¢no tumacenje, 94/2021 i
14/2022, Clan 50.

68 https://izbori.transparentnost.org.rs/monitoring-izbora-2022-ts-predstavila-prve-nalaze/ Pristupljeno 10. avgusta
2024.

69 Jecmor Kosauesuh, ,DyHKiionepcka kaMmnama Ha nsbopuma y Cpbuju 2022. ropuue”, Cprncka nonumuuxa
Mucao, nocebHo uzoarwe, 4 (2022). 262.

70 Centar za slobodne izbore i demokratiju (CESID), Aprilski izbori 2022: I $ta ¢emo sad? (Beograd: Centar za
slobodne izbore i demokratiju, 2022). 45.

71 Isto, 45.

72 https://pescanik.net/biracki-spisak-u-senci/ Pristupljeno 10. avgusta 2024.

73 Isto
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stranama. Opsti zakljucak je da se u razli¢itim reformama izbornih zakona moze dodatno poboljsati
izborni proces, stoga u narednom periodu treba ocekivati odredene promene u toj oblasti, s obzirom
na to da je Srbija prevazisla odredene vrste drustvenih kriza koje su se javljale prethodnih godina
i sad je moguce sve potrebne kapacitete posvetiti kvalitetu izbornog procesa kako bi se spremno
docekali redovni izborni tokovi 2027. 1 2028. godine.
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AMENDMENTS TO THE LAW REGARDING THE
ELECTORAL PROCESS AS A RESULT OF DIALOGUE
BETWEEN RELEVANT POLITICAL ACTORS
AND CIVIL SOCIETY ORGANIZATION FROM
2019 TO 2022 IN THE REPUBLIC OF SERBIA

Nikola Perigi¢’
Institute for Political Studies

Summary: Ahead of the regular parliamentary elections in 2020 in the Republic of Serbia, a portion
of the opposition political parties and organizations gathered in the coalition Alliance for Serbia’
announced a boycott of the electoral process due to insufficient conditions for free elections. As a
result of this announcement, a series of negotiations were initiated at the Faculty of Political Sciences
between representatives of all relevant political entities to improve electoral conditions. Although
some amendments to the legal procedures related to the electoral process were made, it was not
enough for the Alliance for Serbia’ coalition to participate in the 2020 parliamentary elections. There
were no significant changes during this negotiation process, except for the reduction of the electoral
threshold from 5% to 3%, although none of the political actors proposed this during the negotiations.
Similar discussions took place in 2021, involving two parallel dialogues: one with Members of the
European Parliament and another within the National Assembly of the Republic of Serbia, moderated
by Ivica Daci¢ as the then-President of the National Assembly. One of the significant outcomes of these
negotiations was the establishment of a Temporary Supervisory Body for Monitoring Media during
the election campaign, although this body lacked clear authority. Therefore, these discussions can be
considered somewhat more successful, as they led to the participation of all relevant political actors
in the 2022 electoral process. This paper will examine what procedural changes were caused by these
negotiations, which elements could be further improved, and the role of civil society organizations
dealing with electoral conditions in Serbia in the entire process.

Key words: electoral process, interparty dialogue, civil society organizations, electoral laws, electoral
conditions.
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AKTYE/THA CTAMBEHA ITOJIMTUKA PEITYB/IVIKE
AYCTPUJEY CK/IOITY INPUX AHTU-KPM3HNX MEPA

Hanumno bpajosuh'
Yuueepsumem y beuy, IIpasnu daxynmem, Vncmumym 3a npasHy u ycmasHy ucmopujy

Caxcemax: Benuxu nopacm ungnayuje u mpouixosa xueoma wupom Eepone, y3poxosar cucmem-
CKOM KPU3OM HA KOHMUHEHMY, 3aX1Me6a 00 PyK0800CMBa e8pOncKuUx 0picasa ysoherve eHepeuuHux
aHmukpusHux mepa. Penybnuxa Aycmpuja noce6no je ocemmusa no numary nopacma yeHa
UHAJMBUBALA CAMOEH02 NPOCOPA C 003UPOM HA HU3AK YOeO0 BNIACHUKA HEKPEMHUHA Y NONY-
nayuju y 00Hocy Ha eéponcku npocex. Pao he ce 6asumu peaxyujom é1acmu, Ha cABE3HOM U
penybnuuxom HUBoy, Ha zopyhe numaree 0OCMynHOCHU U NPUCMYNAYHOCIU CTHAMOeH0e Npo-
cmopa y3 noce6an Poxkyc na senuxu naxem mepa ycéojer 2024. zooue.

Kmyune peuu: Aycmpuja, cmambenu npocmop, yene UsHAjMbUBAA, CHAHOZPAOA, AHMUKPU-
3He mepe

1. YBOTI

CaBpeMeHe I706a/THe U peTMoHaHe TIPU/IMKe JOBese Cy 0 II0jaBe HOBUX 13230Ba Ha
€BPOIICKOM KOHTMHEHTY. [lepnoy; HEOBO/LHMX €KOHOMCKIX OKOTHOCTH, Y3POKOBAaH MepaMa
BE3aHNM 3a IIAHJeMIjy BUpyca KoBU-19 1 KoHGIUKTOM Y YKpajitHu, 13a3Bao je BICOKe CTOIIe
nHpanyje 1 mopact Tpoukosa xusora. OBu daxropu cy craBumu y ¢pokyc ogpehene cucremcke
pamuBoCTy EBpoIICKe YHUje U MOjeMHNX eBPOIICKYX IP)KaBa M MOTUBMCANIN €BPOIICKE, HAIIMO-
HaJTHe J PervoHasHe 3aKOHOJIaBIle Ha MHTeH3MBHY aHTUKpPU3HY JieaTHOCT. OHa je Kao pe3ynrar
MMaJa cepyjy aHTMKPM3HIX 3aKOHCKMX IIaKeTa, yCMepeHMX IpUMapHO Ha aKyTHy noMoh yrpo-
XKeHMM IpyIIaMa a1 ¥ Ha pelaBambe Behux, CCTeMCKIX Ipobiema.

Y Peny6nuuu AycTpuju moce6HO OCET/bUBO MUTabe MPENCTaB/ba MPUCTYIAYHOCT U
JOCTYIHOCT craMbeHor poctopa. Kao oaroBop Ha cMameHy JOCTYIIHOCT 11 3Ha4ajaH pacT IjeHa
V3HajM/BIBAHba, K0 11 Ha TaJ] aKTMBHOCTHU rpal)eBUHCKOT ceKTOpa NpUBpefie, CABe3HN apNaMeHT je
y anpuny 2024. foHeo [TakeT Mepa Of HasuBoM ,[pabeBurck 1 crambenn maker 2024 (,Bau- und
Wohnpaket 2024“). AHam3a mpaBHUX pellerba 13 0BOT makeTa 6uhe ocHOBHY BOKyC 0BOT paja.

1 Yuusepaurercku acucteHt (prae doc); Mag. iur. Yausepsurer y Beuy, IIpaBunu daxynret, IHCTUTYT 3a IpaBHY 1
ycTaBHY ucTOpujy; +43 6502718360; danilo.brajovic@univie.ac.at
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2. CTATUCTUYKU ITPEITIE]] CTAMBEHOT
IINTAIbAY AYCTPUIU

Pajint 6o/ber pasymeBara TeMe OTPEOHO je pa3yMeTy OIIITI KOHTEKCT CTaMOeHOor TTamba
y Ayctpuju. OH ce Haj60o/be MOXXe caryefiaTy Ha OCHOBY CTATUCTUYKUX TOfaTaKa AyCTPIjCKOT 3aBO-
Ja 3 CTaTUCTMKY 1 EBpocTaT-a Koju ce 6aBe TeMaTHKOM Y/ie/a BIacHIKa CTaMOEHOT IIpOCTopa y
YKYITHO] TIOITy/IaLiMj i, IPOCeYHNM CTaMOEHNM TPOIIKOBUMA V1 IPYTUM PelleBaHTHUM QaKTopuMa
BE3aHNM 32 TP)KHILITE HeKPeTHIHA.

2.1. IlpaBHu ocHoB Kopuirhemwa craM0eHOr MpocTopa

Crenin¢uyHa 0ceT/BUBOCT INUTaba CTAMOEHOT IPOCTOPa Y AYCTPHUjI MOXKe ce 06jacCHUTH
CTPYKTYPOM IIpaBHMX OCHOBa Kopuihema ycror. Tako cy no noganyuma 3a 2023. ropyHy, yu-
Majyhu y 063up eBpoIICKy” 1 HALMOHAJIHY’ CTaTUCTUKY, KOPYCHUIIN YjeHO ¥ BITACHUIM CTaMOeHOoT
npocropa y 54.3% opHocHo 48,0% cnyd4ajeBa. ¥ 45,7% omHocHO 42,9% cny4ajeBa y IUTawy je
U3HajM/bMBaIbe IPOCTOPA ,JIOK Ce 110 HAIMOHATHOj CTATUCTUIVM BUAY U yAieo of 9.1% ,xoju ce
OJHOCH Ha OCTaJIe IIPaBHe OCHOBeE (0eCI/IaTHO CTaHOBAME Y Ty)0j HEKPETHUHM, CTY>KOEHY CTAHOBY
uty.). Tpeba yseTu y 063up fa ce KOJ fiefa TOIy/aliyje 3a Kojit ce IpeMa CTaTUCTUIN cMaTpa fid
6ecrmaTHo cTanyje y Tyhoj HeKpeTHMHY y IpaKCy pajyt 0 IPUKPUBEHOM M3HAjM/bYBAY HEKPeT-
HIHe, MOTMBMCAHOM M30eraBambeM [ope3a WM APYTUM aIMIHUCTPATHBHIM Pa3io3uMa. 3Hayaj
OBMX [OIaTaKa MocTaje jaca mpu nopehemy ca mpocekom EBporicke yHuje. Taxo je o moparmma
u3 2022. ropuHe* ofHOC U3Mely BracHMIITBA 1 M3HajM/BMBama ¥ EY 610 69.1% mpema 30.9% y
KOPMCT BJIACHUIITBA, CKOPO 15% Buiie Hero y AycTpujiu.

OrcaHo cTambe Hije pABHOMEPHO PETMOHATHO IPUCYTHO Te 360T (efiepamHor yCTpojcTBa
aycTpujcke fpxaBe pasmruuro noraha denepante jepyanie. Pasmepe 1o denepanHum jeguHu-
aMa cy (BlacHMIITBO/M3HAjM/bIBabe/0CTaNI0)":

byprennanp 69,2/21,0/9,8

Kopymka 54,9/35,4/9,8

lloma Aycrpuja 62,7/28,0/9,3

Topma AycTpuja 52,3/35,2/12,5

Canmu6ypr 50,6/38,3/11,1
IllTajepcka 55,8/35,6/8,7
Tupon 53,7/33,5/12,9
®opapnbepr 56,2/23,9/9,0
beu 19,8/75,6/4,6

2 Distribution of population by tenure status, type of household and income group - EU-SILC survey, mocnefta n3meHa
03. maj 2024, https://ec.europa.eu/eurostat/databrowser/view/ilc_Ivho02__custom_11267008/default/table?lang=en
3 Anteil der Rechtsverhiltnis nach Bundesland 2023 - in Prozent (Tabelle), nocnenma nsmena 19. mapt 2024, https://
www.statistik.at/statistiken/bevoelkerung-und-soziales/wohnen/wohnsituation

4 Share of people living in households owning or renting their home, 2022, npucrynmeno 08. maja 2024, https:/
ec.europa.eu/eurostat/web/interactive-publications/housing-2023

5 Ibid. Fn3
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13 mpumokeHOT ce MOKe 3aK/bYYNTH Jia defieparHe jeAuHNIIE Y KOjuMa ce Hamase Behu
ypbanu nentpu (bey, Ipan, Canuoypr...) uMajy Behe mporjeHTe CTaHOBHMIITBA KOjU XUBE ¥
U3HAjM/bEHNM HeKPeTHIHAMA, Te CTA0MIHOCT LieHa U IIOHYJie Y OBOM CEKTOPY IIpeficTaBjba
IPBOpa3peRHo MOMUTHIKO IuTame. OBO je OrotoBo uspaxeHo y beuy, unja ce nena denepanna
jemVHMIIA CACTOjM OFF BUCOKO ypOaHM30BaHOT IJTABHOT Ipajia.

Mame ypbanusoBate penepante jenunuie, nonyT byprennanga u Jlowe Ayctpuje, uMajy
TIPOLIeHTe BIACHUIITBA O/TICKe eBPOICKOM IPOCeKy. Y oBUM obnmacTyma Belly IONMUTUYKY TeXMU-
HY MMa IUTakbe IPajfibe M KYIOBIMHEe CTaMOEHOT IPOCTOpa, YKbydyjyhu Ty mutame cTaMbeHnx
KpefIUTa, I0pacTa TPOIIKOBa Ipah)eBIMHCKOT MaTepyjaia ¥ aIMUHICTPATUBHIX TAKCH BE3aHMX
3a KaTacTapcKe yCiyre.

2.2. Ilene n3gaBama 1 KyNOBHHe CTaMOEHOT IPOCTOpa

ITopact 1jeHa M3faBama 1 KBapaTHOr MeTpa CTaMOEHOT IIPOCTOPA jOII jeflaH je pasior
He3aJ0BO/bCTBA KOje je MOTHMBIICANIO JOHOIIEeHhe TPeIMETHIX Mepa. Tako cy cTaHapuHe of IIpBOT
KBapTasna 2022. ropyHe (I0YeTaK yKpajiHCKe Kpy3e) o oCIefber kBapTana 2023. TofyHe cKo-
uyyie ca 8.5 Ha 9.5 eBpa 1o kBagparHoM MeTpy®. OBaj mopact o 11.76% y Ipakcy je MpefcTaB/bao
momaTHY Tpolak off 800 eBpa rofuIiIibe 3a IPOCEYHO aycTpujcko fomahuucTBo”. C 063MpoM Ha
TO [ ¢y cTaHapuHe y 2022. rofyHnu 3aysumare 21% kyhsor 6yiiera npocevsor gomMahuHcTBa®,
0Baj IOPACT HUje 3aHEMAP/bUB.

TpeHp leHa HeKpeTHVHA HajOo/be ce MOXKe IIPOLIEHUTY Ha OCHOBY MHJEKCa LieHa CTaM-
6eHor npoctopa (HPI), koju ce 6asupa Ha mojalyMa o KynoByHu kyha u cTaHoBa off cTpaHe
¢usnuxux muna. Hpekc je pactao 11.4% y 2021.u 11.6% y 2022. rogusu, fOK je y 2023. RoX1Beo
KOPeKLIjy off -2.6%’.

2.3. bpoj usmarux rpal)eBuncKux 103Bona n
3aBpUIEHNX CTAMOEHNX jeTMHNIA

Ha ocHOBY rope 131oXeHux [offaTaKa famo 6y ce 3ak/byIuTH A Cy IPOOIEMI Y ayCTPHjCKOM
cTaMbeHOM CEeKTOpPY aKyTHH, U ia he pypopHa aganTanmuja cucteMa Ha HoBe OKOTTHOCTY OBECTI
1o crabunusanyje. [loganm o 6pojy uagaTux rpah)eBMHCKMX FO3BOJIA U 3aBPIIEHNX CTaMOEHMX
jemVHMIA [ajy YBUJ Y KBaIUTATHBHY KapaKTep IpobreMa.

Ox 2021. ropuHe 6poj u3gaTuX rpaheBUHCKIX J03BOJIA 32 CTaMOEHM IPOCTOP HaIasy ce y
cranHoM mapy. Taxo je 2021. roguHe u3nato 78758 no3Bona 3a cramMbeHe jenyHuie, 2022. roguHe

6 Mieten und Betriebskosten fiir Hauptmietwohnungen in Euro pro Quartal (Tabelle), npucrymmeno 22. maja 2024,
https://www.statistik.at/statistiken/bevoelkerung-und-soziales/wohnen/wohnkosten

7 Ibid. Fn6

8 Wohnkosten und Energiekosten von 2017 bis 2022 (Tabelle), mpuctynmeno 22. maja 2024, https://www.statistik.
at/statistiken/bevoelkerung-und-soziales/wohnen/wohnkosten

9 Verinderungsrate zum Vorjahr des HPI Gesamtindex — in Prozent (Grafik), npucrymmeno 22. maja 2024,
https://www.statistik.at/statistiken/volkswirtschaft-und-oeffentliche-finanzen/preise-und-preisindizes/
haeuserpreisindex-und-ooh-pi
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64194 nosBone a 2023. roguHe camo 46565 fo3Bona. TuMe maj caMo 3a OCIeAbY TOAMHY U3HOCK
27% yxymnHor o6uma'®. Bpoj 3aBpleHnx craMbeHNx jenuHuIa je y mepuogy 2021 — 2022. 6uo y
nopacry (moganu 3a 2023. jour yBek HUCY JOCTYIHY) U TO ca 73162 jemuuuue y 2021. Ha 77346
jenununa y 2022. ropyan'!. Y3umajyhu y 063up fa nmpoceqHo Tpajame rpafme craMbeHor o6jex-
Ta y AycTpuju 3HOCK 1.8 rofyHa 3a jefHOCIIpaTHY a 2.4 TOfMHe 3a BUIIECIIPAaTHY CTaMOeHu
objekar'? ouexuBaH je may 6poja 3aBplICHNX CTaMOCHMX jeMHNIIA ¥ HapegHoM epuony. OBakas
TpeHp foBelthe 10 Mame MOHY/E HA TPXKUIITY HEKPETHNHA Y OKOJTHOCTUMA CMatbeHe KyIIOBHe
Mohy CTaHOBHMIITBA, KA0 U OpacTa 6poja CTaHOBHMKA, ITo he fofaTHO moropaTy mpobieme
y CTaMOEHOM CeKTOpYy.

3. IOIMTUYKN KOHTEKCT

CacTaB OMMTUYKOT PYKOBOJCTBA jefjHE IP)KaBe HEMMHOBHO YTIYe Ha METOJie KOjiMa ce
pearyje Ha KpusHe curyanuje. To je IOroToBO Ta4HO KO KOAMMIVMOHUX B/Iajia, Y KOjIMA je pere-
BaHTaH 11 (aKTOp IMOUTIIKOTr KOMIIpoMIuca u3MeDy akTepa y KoaTuiuju.

Y MomeHTy foHOIIEmA IPeAMETHUX Mepa Y AYCTPUj1 ce Ha BJIaCTU Has/la3y KOamuipja
Aycrpujcke napopne naptuje (OVP) u 3enenux Aycrpuje (Griine) y xojoj OVP urpa sogehy yrory.

OVP je maptuja fiecHOT 1eHTpa, TPAIMIMOHAIHY TO6OPHUK MoBehatba ylena BracHuka
HEKpeTHIHA Y OIIITOj HOMy/IALVjI 1 Aeperynanyje 6upoxpaTuje, yKbydyjyhu u karacrapcke
npouenype.

3enenn AycTpuje cy mapTija eKoloLKor yeMepeta. [IpumapHu okyc mapTuje cy exo-
JIOIIKA Y MIEHTUTETCKA ITUTamba, 0K Cy eKOHOMCKe TeMe, YK/byuyjyhu u TeMy cTam6eHe u mmpe
COIMja/THe TIONIMTHUKE Off CEKYHapHe BaXXHOCTH.

Yaumajyhu y 063up monutudxo ycMepeme mapTuja Behune 1omasn ce o 3aK/byuKa fia cy
3enenu Aycrpuje 6111 Matbe 3aMHTEPeCOBAHY 32 CAfPKIHY caMOr CTaMOeHOT ITaKeTa Mepa y Hac-
JIOBHOM KOHTeKCTY Beh ¢y ce GpoKycupany Ha ycoB/baBabe IPUCTYIIA HAMEHCKIM CPeICTBIMA
HM30M KOJIOLIKIX KPUTEPHjyMa yCMepEeHNX IIPETeXHO Ha eHepreTcKy TpaH3unyjy. OBy KpuTe-
pujymu 6uhe ob6pabhenn 3ajenHo ca caMyum Mepama Ha Koje ce OfHOCe.

Ba’kHO je HAIOMEHYTY M YTHUI[3j OTIO3ULIMOHNX MAPTHja Ha CafipXXIHY CTaMOEHOT MaKe-
ta. TpeHyTHO BehuHy mapnameHTapHe onosuuyje y Ayctpuju unHe ColyjanucTiyka napTuja
Aycrpuje (SPO) u Cno6onapcka napruja Aycrpuje (FPO). M3 dokyca mporpama oBux cTpaHaka Ha
COLVIja/IHY IOMIUTHKY MOXKe Ce 3aK/bYIUTH Jja ITTACAYKO Te/IO 00e OBe IapTHje OMasy IIPeTeXHO U3
Mame UMYhHMX C/I0jeBa CTaHOBHMIITBA, HajBM1Ie ITOToheHNX TpeHyTHOM KpusoM. Kako nmokasyjy
aHKeTe jaBHOT Mibelba BesaHe 3a npeficrojehe nsbope 3a EBponcku mapnameHT'?, He3ajoBO/LCTBO
TIOIy/IalMje CTAlbeM Y APXKaBy IIPENBA Ce Y MONUTUYKY IIOfPLIKY ONIO3UIIMOHMM CTPAHKAMa, LITO

10 Baubewilligte Wohnungen, Jahre 2010 bis 2023, npucrynmeno 22. maja 2024, https://www.statistik.at/statistiken/
bevoelkerung-und-soziales/wohnen/baubewilligungen

11 2011 bis 2022 baufertiggestellte Wohnungen nach Gebaudeeigenschaften und Art der Bautatigkeit, mpucrymnbeno
22. maja 2024, https://www.statistik.at/statistiken/bevoelkerung-und-soziales/wohnen/baufertigstellungen

12 Baufertigstellungs- und Wohnungsabgangsstatistik, Wohnungsbestandsfortschreibung, STATISTIK AUSTRIA,
2021, 8.

13 Die aktuellsten Umfragen zur Europawahl, mpucrynmeno 23. maja 2024, https://apa.at/produkt/apa-wahltrend/.
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MOTUBMILE TIAPTHje BIACTY Ja aHTUKPM3HUM MepaMa aMOPTH3Yjy €0 He3aJ0BO/bCTBA U THMe
HEYTpa/IIy apryMeHTe ONO3ULMje.

4. CTAMBEHMN ITAKET 2024

Kao peakunjy Ha Tope OImICaHy CUTYaL}jy ¥ CTaMOEHOM CEKTOPY, ayCTPMjcKa CaBe3Ha
B/IaJia je NPMIIPEMMIA ITAKET Mepa KOjy je IIPOIIao MaplaMeHTapHy Mporeaypy noderkom 2024.
rofuHe. Mepe 13 OBOT IIaKeTa Cy pasHOBPCHE I TTOB€3aHe Cy UCKIbYYMBO Teneonomku. Creny
TIpere]] HajBaXXHUjUX Mepa:

4.1. Ipagmwa u caHanuja

Jesrpo craMOeHor ITaKeTa YMHM U3JBajalbe HAMEHCKMX CPeficTaBa 13 CaBe3Hor OylieTa 3a
Tpafilby U CaHALMjy cTaMOeHOT IpocTopa. YKYIIHO je M3[BojeHa jefHa Mumujappa espa. Hauun
ymorpe6e OBMX CpeicTaBa IPONNCAH je KPo3 M3MeHe 3aKOHa 0 (MHAHCHjCKOM TOPaBHAbY
(Finanzausgleichsgesetz 2024'*) gouete 17. ampuma 2024. ropyte (momu goM 20. MapTa'®, ropmu
moM 05. ampuna'®). Y muTamy je 3aKOH Koju perymuiie GpuHAHCHjCKe OfHOCe M3MeDy caBesHe
Ipase 1 pefepanHux jemuHua. OBoM M3MeHOM y mocTojehu 3aKkoH fofar je $29a umju cTaBo-
Bu 1-5 n 11-12 perymuury npefMeTHy TeMaTHKYy. Y CKIafly ca CTaBOM 1, off M3/iBOjeHe MUNMjapyie
eBpa, 780 MIIMOHA HAMEIbEHO je TPaiiby CTaMOEHOT IIPOCTOPa, HOK je 220 MUIMOHA HaMEHEHO
CaHaIlMju CTAaHOBA 3a M3JlaBakbe y CBPXY CMarbelba eMICHje racoBa CTakneHe bamrre. Mepama
CcaHal[uje IOA/MOXHe CY BULIeCTIpaTHe 3Tpajie ca M3y3eTKoM muHujckux kyha. CpeficTBa 3a rpafimy
6uhe pacriopebena Ha denepante jeguHuIle y cknagy ca 6pojeM CTaHOBHUKA, 0K he cpeacTsa 3a
CcaHaIujy 6UTH fofe/beHa Ha OCHOBY Tabere cajipxxaHe y cTaBy 1. CpeicTBa Cy HaMeIbeHa 3a YIIO-
Tpeby y mepuopy 2024 — 2026. rogye 1 10 25% y 2024., 50% y 2025. 1 25% y 2026. ropyau. 50%
CpeficTaBa HaMeHmeHNUX 3a U3Tpajiby IpefBul)eHo je 3a CTaHOBe 3a M3HAjM/bUBAbE JIOK je OCTa-
mux 50% HaMemeHO CTAHOBMMA 3a M3HajM/bUBaIbe Ca OIIMjOM OTKYyIa. Y craBy 4 npeaBubenn
Cy ycroBu Koje HoousrpabeHe srpajie Mopajy Aa ucmyHe. OHM 00yXBatajy orpaHuderba Ha IjeHe
V3HajM/bYBakba M YCIIOBE YTOBOpPA KAo M aHTUCIIEKY/TaTUBHE Mepe Y ckiapy ca §§ 13 - 15a, 15h,
15g u 15i 3axoHa o FpymTBeHOM Kopumhemy craHoBa (Wohnungsgemeinniitzigkeitsgesetz) 3a
BpeMe Tpajarba CyOBeHIuje (MIHMMAaTHO 25 rofyHa). Kao fopataH ycnoB y CKIafy ca eKOloLIKOM
HOMUTUKOM BTIajie, HEOIIXOJJHO je fia CBe 3Tpajie MMajy ofpebenn kananuret yrpaheHux conapHux
TaHeNa y CBPXY MOCTU3aba PeNaTHBHE €HEPreTCKe He3aBUCHOCTIL.

Mepe xao Hamepy nMajy noseharme MOHy/e Ha TPKMIUTY HEKPETHMHA Te MOCIEHIIHO
CMamembe [ieHa CTaHOBa, Kako 360r Behe MOHy/e cTaMOEHOT IIPOCTOPA, TAKO U 360T 3aKOHCKMX
pecTpuKIYja Ha IleHe CYOBEHIVIOHMCAaHNX HeKPeTHIHA 1 CTaMOeHYIX jelHNIIA.

14 https://ris.bka.gv.at/Dokumente/BgblAuth/BGBLA_2024_1_32/BGBLA_2024_I_32.html

15 Nationalrat gibt griines Licht fiir Teile des Wohn- und Baupakets, mpucrympseno 31. maja 2024, https://www.
parlament.gv.at/aktuelles/pk/jahr_2024/pk0281

16 Robert Fucik, ,Bundesrat billigt Gesetzesbeschliisse®, 0JZ, 1.X,7(2024),387.
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4.2. Kpegutn

VctyM 3aK0HOM, CTaBOBYMA 6-12, IpeBuheHa je KpenuTHA TMHMja Y M3HOCY off 500 MuioHa
eBpa ca GMKCHOM KaMaTHOM CTOIIOM off 1.5% HaMereHa CyOBEeHI[MOHUCAHIM CTaMOEeHM Kpeau-
TUMa 3a U3Tpaiby U caHanyjy, koje he penepantu cy6jexty faBaTy GuUMIKMM IMLMMA SO CBOTE
ox 200 xu/pajia eBpa 1o MpUMaoLy (CTaB 6), kao ¥ IOKpMUBaby pas/muKe n3Melhy KaMaTHUX CToOITa Ha
crambeHe KpefyTe KoMepLujanHux 6aHaka go rpanuie HaefeHux 1.5% (cras 9). Oenepante jenmu-
Hute he cpencra ysumary op CaBe3He areHuuje 3a puHaHcupame (Bundesfinanzierungsagentur)
0 TPXXMIIHUM YCTIOBMMa Ha OCHOBY § 2 cTaB 4 nudpa 1 3akoHa 0 caBe3HOM (UHAHCUPAILY
(Bundesfinanzierungsgesetz) Ha MakcuMaHu pox ormare off 30 TOAMHA, IOK Ce pasiuka usmehy
TP)KMILIHE U KaMaTHe cTorie off 1.5% yMa cMaTpaTy caBe3HOM foTaiujoM. Kpemuti ce MOTy laBaTi
y Toky 2024. u 2025. ropuHe ok he goTaruje octaru Ha cHasu o 2028. roguHe. Yieo y yKYIHUM
PacmonoXMUBUM CpefCTBUMA 32 ojefuHauHe denepante jemyuute onpebyje ce mpema 6pojy cra-
HOBHIKa 3a 2024. roguHy.

OBe Mepe 1Majy Hamepy Aa yonaxe edekar pactyhux kaMaTHUX CTONA HA CTaMOeHe KpeauTe
Kao ¥ [ja MOTVBUINY HeofTy4Ha (pu3mMdKa Jmia fia ce 300r opouerha IMOrogHKX ycnoBa Ha 2024. u
2025. ropyHy ofTy4e 3a pellaBambe CTaMOEHOT UTamba Y KpaTKOPOYHOj IMepcrekTuBY. OCHOBHA
KPUTHKA OBMX Mepa KpeluTHe MOMUTIKe Tide ce orpaHmyema forauuje fo 2028. rogune. OBaj
TIepyIof; 3HAYAjHO je Mabl Off IIPOCEYHOT TPajatba CTaMOEHOT KPeRuTa ITO CTBAPA HECUTYPHOCT
KOJ, TOTeHIIMja/THUX KOPMCHNKA U YMHI OIIINjY Matbe aTPaKTUBHOM.

4.3. Onopesusame NpasHux objexara

[la 611 ce TOCTHTI/IA TPXKUIITHA AKTUBAIIMja HeMCKOPUIheHOT cCTaMbeHOT IIPOCTOpa Ha HAYMH
npuaroleH cBakoj peepantoj jenHuIM, cTaMbeHy TaKeT cafp)xu u MoryhHocT yBoberma Takcy
3a rpasHe objexTe ¥ 06jeKTe Ha KOjiMa je IIpJjaB/beHO CeKYHAPHO IpebuBamiure. 3a ysoheme
HaJJIOKHOCTY (peflepaHUX jeMHULIA 32 OBe HaMeTe OMJIO0 je HeOIXO{HO IIPOMeHUTH YiaH 11
CaBe3HOT ycTaBHOT 3aKkoHa (B-VG) koju perymuiie nofeny Hajymexxuoctu usMeby caBesHe fpxxase
¥ (eqepaTHNX je[MHNUIIA TAKO Jla TEMATUKY ,,yBoDeme HaMeTa y CBpXy usberaBama Hekopuiherma
VIV HETOBO/BHOT Kopuihera cTaMbeHnx o6jekaTa” Kao HaJ/IeXXHOCT Bpiile (efiepaHe jeAuHNMIIE.
OBo je n3BpiIeHO M3MeHaMa 1 fonyHaMma of, 30. armpua 2024. rofyuHe, M3IIACAHOM Y3 TIOAPLIKY
KOQ/MIMOHVX HapTuja u onosutmone Corpyjanucridke napruje Aycrpuje. Takobe je y §16 cras
1 3axoHa 0 PpuHAHCHjCKOM IOpaBHAKY YHeceHa 1udpa 4a, koja oBe HaMmeTe ofpelyje kao MCKby-
4yBe Npuxofe denepanHux jemuuuna. Kputike ose Mepe cy 6pojHe 1 ofHOCE ce IPUMapHO Ha
HEJIOBO/BHO Jie(UHIICaHE [I0jMOBe, TIOTOTOBO Ha IojaM HeKopuihemwa. /3 ycTaBHUX HOPMU U
3aKOHA HMje jacHO I7ie Cy I'paHMIle OBOT II0jMa, TAKO Ja ce 10 WIMPUM MHTepIpeTaljaMa Kao
HekopuitheH MoXe cMaTpatu crambeHn objexar mpeBesnKe KBafpaType 3a 6poj mpujaB/beHnx
CTaHapa /M CTaH Koju ce KopucTu camo ofpeben 6poj Mecery y ronuan'’. Pelersa oBYX IUTamba
6uhe mpenymTeHa 3aKOHOABCTBY (elepalHIX jefMHNIIA U CYCKO]j IIpakcit. Mako je oBaj Tui Mepe
HOMUTUYKY aTPAaKTUBAH, IejCTBO TAKCY Ha TPXMIIHY aKTVBALMjy HeuckopuinheHor craMbeHor

17 NEOS und FPO sehen Leerstandsabgabe als Art Vermégensteuer, npuctymmeno 01. jyna 2024, https://www.
parlament.gv.at/aktuelles/pk/jahr_2024/pk0337

356



Conference proceedings / Zbornik radova / 36opHux pagosa

IIPOCTOpA ¥ IOCTIEAMYHO CMakbebe LieHa 3aBUCH O OPOJHOCTI Y IPAKCH ITOro)eHnx HeKpeTHIHA.
AprymeHT npoTuB 3HavajHujer 6yayher obyxBara OBaKBUX HEKPETHMHA IIPEIIOKEHNM Mepama
jecTe pelaTMBHO jeTHOCTaBHA MOTYRHOCT 3a001Iaxerba yIoTpe6oM cucTeMa IpujaBe 60paBKa
IIpY KOjeM OU ce HITp. WIAHOBM MCTOT FoMahMHCTBA PeruCTpOBaIy Ha Pas/IMYUTIM 3ajeFHIIKUM
HaKpeTHNHaMa. HOTHYHI/I HENOCTaTaK KOHTPOIE UCIIPABHOCTY IIOJTATaKa O Hp]/[jaBI/I 60paBKa y
Peny Gy AycTpujyt YnHY 0BaKBe 3/I0YIOTpede TaKo JOCTYIHNUM U Y IIPAKCH HeKKIBUBIM.

4.4. Katacrapcke Takce

18. amputa 2024. ropyHe M3MebeH je 3aKoH 0 cypckuM takcaMa (Gerichtsgebithrengesetz'®).
V3aMeHaMa cy y 3aKoH fofary §§ 25a—25¢, Koju peryauuly npupeMeHo ocnobabame op kara-
CTapCKUX TaKCH y CIIy4ajy XutHe crambere motpebe. Katacrapcke Takce 3a ynuc uMaolia npasa
CBOjMHe/IIpaBa Ipajibe Ha TyHoj 3eM/bM WM yIUC XUIIoTeKe'?, pomycane y TapiudHOj TA4Ky 9
0BOT 3aKOHa, He HaIlTahyjy ce 3a HeKpeTHMHE 4ija BpefHOCT 0OpadyHCKe OCHOBHIlE He IIpeasy
500 xu/baja eBpa. 3a HeKpeTHMHE Ynja je BpeXHOCT 06pavyHCcke 0CHOBUIE u3MeDy 500 xumana n
2 MumoHa eBpa Iutahajy ce Takce Ha fieo pexo 500 xwpana eBpa. Ha HekpeTHNHe unja je Bpeq-
HOCT OCHOBMIle IIPEKO 2 MIIMOHA €Bpa HeMa ocnobolema off KaTacTapCKMX Takcu. YemoBu® 3a
ocrmobobeme cy: [la je y muTarmy TepeTHM yroBop 3ak/bydeH mocie 31. mapta 2024. roguse; a
cTambeHn o6jekar CIIy>X1 3a[I0BO/belbY XUTHE CTaMOeHe TOTpebe MOJHOCHOLA 3aXTeBa; Y CIydajy
XUIIOTEKE, Ia Ce 3aIyXKembe Koje je 0OCUTyPaHO XMIIOTEKOM KOPUCTH HajMambe y pasmepu o, 90%
3a KYIOBMHY/Tpajiiby/CaHaljy IIpeIMETHOT cTaMbeHor 00jeKTa; fia je 3aXTeB HpefaT MpaBoBpe-
MeHo. XuTHa cTaM6eHa IoTpeba IMOJHOCKOLA I0Ka3yje ce PMjaBoM Ipe6UBaINIITa Ha afjpecy
cTaMbeHor 06jeKTa 3a KOji ce 3aXTeB IOJHOCH U O[jaBOM Ca IIPETXOJJHOT Ipe61BamuuITa. 3aXTeB
ce Moxe mpefatut y nepuopy of 01. jyma 2024. mo 30. jyna 2026. rofuse.

Opouema o0Be Mepe UMajy 3a L/b, CIMYHO K0 1 Y C1y4ajy KpEAUTHUX Mepa, MOTUBHCAKE
HeoTyYHMX (U3NIKIX JIUIIA Ha pelllaBarbe CTaMOEHOT IITamba y KPaTKOPOYHO]j IepcreKTuBi. C
0031poM Ha BUCHHY TaKcH, ocnobobere omoryhasa yurrene go 11.500 espa?!.

4.5. ITopecke onakmnune

Y CKJIOIy eKOTOLIKOT fie/Ia TAKETa YBeeHa je cepuja MOPEeCKIX OIAKIINIA IPUMEH/bYBIX
Ha TPajiby U CaHALNjy CTaMOeHNX 0bjeKara a yCIOB/beHNX UCIYIbeheM eKOMOLKIX CTaHAap/a.
Mepe cy yBeneHe usMeHama 3akoHa o Iopesy Ha goxopak rpabana (Einkommensteuergesetz®?)
Kojuma cy gopatu: Hudpa 2 v § 28 cras 3 u imdpe 450-452 y § 124b. Ob6yxsaheru cy Tpomkosu

18 https://www.ris.bka.gv.at/Dokumente/BgblAuth/BGBLA_2024_I_37/BGBLA_2024_I_37.html

19 3ao0Bjie Marbe pelleBaHTaH CITy4aj TaKce 3a yIuc panra xunoteke Bun: Daniel Richter, ,Temporare Gebiihrenbefreiung
- Zeitpunkt der Antragstellung®, immolex, LXXX , 5(2024),188.

20 Christoph Kothbauer, ,Wohn- und Baupaket®, immolex, LXVII , 4(2024),156.

21 Volker Engelmann/Giinther Fuchs, ,Die neuen Grundbuchsgebiihrenbefreiungen bei Erwerb von Wohnraum®, NZ

2024/53,4,184.

22 https://www.ris.bka.gv.at/Dokumente/BgblAuth/BGBLA_2024_I_36/BGBLA_2024_I_36.html
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Hanuno Bpajosuh

HacTanu mocre 31. genem6pa 2023. rogune (nudpa 450). OBe u3MeHe 3aKOHA CafipKe J{BE OCHOB-
He TI0pecKe OaKIINIIe.

IIpBa onaxmmua (uudpa 451) omoryhasa mosehane u3Hoce aMmopTH3anuje KOJ rpajime
u caHanmje crambenux objexara. Vako cy Tpomkosu rpaamwe Beh ox 2020. rogune Morau 6utu
aMOPTHM30BaHM 110 IPUBITIETOBAHUM CTOIIaMa>’, HOBIM ITakeTOM Mepa IpefBubeHo je mpolmpere
IIPUBUIETHje Ha TPOIIKOBe caHaryje (§ 28 ctas 3 undpa 2) yKOMIKO CY UCTe U3BPILIEHE Y3 CyOBeH-
1je Ha 0CHOBY 3aKoHa o rofpuy okormuuu (UFG). Takobe je npensubena MoryhHocT TpocTpyke
aMopTH3aLyje y IpBe TPV TOAMHE O] M3IPA/IIbe, TAKO fla MAKCUMaTHa aMOpTHU3anuja u3Hocu 4.5%
yMecto 1.5% ropuurmse. YCIIOB 3a 0BY OZIAKIINITY je fia 06jeKaT MIHJMMa/THO UCITYbaBa KPUTEPUjyMe

»OpOH3aHOr rpab)eBMHCKOr CTaH/apAa“ Ha OCHOBY KIMMATCKOr Karanora kpurepyujyma (klimaaktiv
Kriterienkatalog) koju usgaje MuHUCTapCTBO HAJIEXXHO 3a 3aIITUTY XUBOTHE CpefyHe™,

Ipyra omakumua (undpa 452) Hocyt HasuB ,,Exo-popaTax® OBUM JOAATKOM ITOKPUBEHM CY
TPOLIKOBI 3a TePMOEHepreTCKe caHaluje (eHepreTcka eMKacHOCT) U 3aMeHy (pOCHITHUX CUCTe-
Ma 3a Ipejarbe eKONOIKIUM anTepHaTyBaMa. Bucyna fogaTka nsnocu 15% of TpoIIKoBa caHaiuje.
Ormaxmmia ce Moxe yickopuctnt y 2024. u 2025. ropyHu y c1y4ajy ogbujama off Ipyxofia Ha
OCHOBY M3HajM/bMBaba I MOXeE ce OfOUTI Off OCHOBIIIE KaKO Y TOJVHM Y K0joj CY pajioBU U3BP-
ILIEHY TaKO Y OJE/MUTY Ha 06e rofyHe. Koy MHBecTUTOpA Ce ONaKIINIa MOpa OfOMTY Y Lie/INHY
Y TOIVHU Y KOjOj CY TPOLIKOBY KEbJDKEHI.

Jako nopecke Mepe fiajy onpebene nmosmacrutie npenysehnma u GpusnakuM muimma y cra-
HOTPaJi1b]1 Te Ha Taj HAYNMH HOCTIYY 'pal)eBUHCKM CeKTOp pUBpefe, IPMMApPHY II/b OBUX Mepa
je'y ToMe [ja ce eKOJIONIKA TPajiba I CaHaLuja YunHe GUHAHCH]CKI aTPAaKTUBHYM.

4.6. CrambeHnu KumooOpax

Kao akyTtHy Mepy mpoTus nsbamyBama U3 CTaHOBa 300r HemnaheHuX cTaHapyHA Kao U
IPOTUB MCK/bYYNBatba ca Mpexe 300r HeraheHIX padyHa 3a eHeprifjy aycTpujcKa Apxkasa je Beh
2022. roguHe ocHOBaa QOHJ IO Ha3UBOM ,cTambenu kumobpan®. O Te rofjiHe CrpedyeHo je
BIIITe OFf 22 XM/baJie eBUKIIMja Kao 11 58 Xuybajia McKkbyderma’®. Ilopen pasmuunTyx TUIOBA CaBeTo-
Batba Jf TOMONY TP ITaHKMPakby TPOILIKOBA, IPeceberby Y jedTHHIUjY HeKPETHIUHY VM IPOMEHN
€HEepreTCKOT AUCTPUOYTepa, ,cTaMOeHN KUIIOOpaH  IpeysyuMa AyroBama 3a CTaHapyHe 1/ 1n
TPOLIKOBE eHeprije Koje KOPYCHUK VIMa y MOMeHTY obpahatma MHCTUTYLMjU. 360T yCHEIHOCTH
0BoT (oHZIa y cTaMOEHOM IIAKeTY je IpefBuheHo fopaTHIX 60 MIIIOHA eBpa 3a 1eroB paf. To je
Y4MIbeHO 3MeHaMa JKOHa 0 IIOpaBHambY TPOLIKOBA XIBOTA U cTaHOBamwa (Lebenshaltungs- und
Wohnkosten-Ausgleichs-Gesetz*) o 17. anpuna 2024. rogute.

23 Karin Fuhrmann/Bernhard Winkelbauer, ,,Ertragsteuerliche Anreize des Konjunkturpakets ,Wohnraum und
Bauoffensive®, immolex, VXXIX,5(2024),186.

24 Sabine Sadlo, ,Wohn- und Baupaket inkl steuerlicher Anreize, OStZ, CXI, 6(2024),143.

25 Sadlo, ,Wohn- und Baupaket inkl steuerlicher Anreize* 143-144.

26 Temporire Streichung der Grundbuchseintragungsgebiihr, Aufstockung des Wohnschirms sowie des Reparaturbonus,
npuctynmeno 02. jyna 2024, https://www.parlament.gv.at/aktuelles/pk/jahr_2024/pk0281

27 https://www.ris.bka.gv.at/Dokumente/Bgbl Auth/BGBLA_2024_1_35/BGBLA_2024_1I_35.html
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5.3AK/bYYAK

»CTambenn maker 2024“ o6yxBaTa IIMPOK CIIEKTap Mepa PasHOPONHMX LM/beBa Koje Cy
TeMaTcKy oBe3aHe. Heke off Bux 6aBe ce aKyTHUM COLMjaTHUM U IOIUTUIKMIM IIPOOIeMIMA, IOK
Cy Jpyre ycMepeHe Ha NOAPIIKY Irpal)eBUHCKOM CeKTOPY INpUBpefie M CYIITHHCKUM IIPOMeHaMa
y aycTpujckoM cTaMbeHoM cekTopy. Yuernhe 3enenux AycTpuje y cacTaB/baiby IaKeTa jacHo je
BIJI/bYBO 13 €KOJIOLIKOT YCMeperba I YCTIOB/baBaba MpUCYTHOT Y BehnHu Mepa. [TakeT je 3Hauajan
Kaxo 360T CBOje cBe0OOYXBAaTHOCTH, KOja Ofjaje yTUCAK CKYIIa MMIOT IIpojeKaTa pajy MCIUTUBaba
eMKaCHOCTH OjeAMHAYHIX Mepa, TAKO I 300T 3HaYajHMX (UHAHCHjCKMX CPENCTaBa YIOKEHNUX
y werosy peanusanyjy. Kaksu he 6utu edekty 0BUX 3aKOHCKUX pelterba 61he BUI/BUBO TeK
CPELIOPOYHO, IIOC/IE MICTEKA CBaKe II0jefMHaYHe Mepe.
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as part of broader anti-crisis measures
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Sumarry: The substantial increase of inflation and cost of living all around Europe, caused by the
systemic crisis on the continent, demands the introduction of energetic anti-crisis measures from
European governments. The republic of Austria is especially vulnerable regarding the increase in
the prices of rent of living space. This is the consequence of the low percentage of homeowners in the
general population in comparison to the European average. The article will address the reaction of
the Austrian government to the challenge pertaining to the lack of availability and affordability of
living space, with a focus on measures adopted in 2023/4.
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HOBU YCTABHU MHCTUTYTN Y EBPOIIN:
SAITAKAIBLA O KOPMCHUM N HEIIOBO/bHUM
ACITEKTUMA HINPEILA YCTABHE MATEPUJE

Braguvup Mukuh'
Hncmumym 3a ynopeoro npaso

Caxxerak: [Ipowupusarve cadpiure ycmasa uma céoje HO3UMUeHe U maroe nosomwHe yuunie. Kon-
CUMYUUOHATIU3AUUJA MeMa KOje Cy panuje Oure ypehusare Ha NOOYCMABHOM HUBOY HAPOHUMO
je ysena maxa na esponckom ycmasrom noopyujy. Yemasuo Hopmupatve cee efiez 6poja npasHux
YCMAaH06a U 0pyuwimeenux nojaéa Kocu ce ca 00CMojaHcmeom YCrmasa, Anu UCIOoBPeMeHo UmMa 3a
nocneouyy marey mozyhHocm npouseompHoe pezyncara 6pojHux numared Ha nO0YCMABHOM HUBOY.

ITogomwan acnexm nocMampanoz mpeuoa cacmoju ce y paszparasary yCHasHUX peuierod y 0enimy
N0jeOUHAUHUX OPUSUHATIHUX U3DPA3A KOHCIMUMYeHmHe 6nacmu. Youmusa je cée weuha koncmumy-
UUOHATIU3AYU]A YTI02€ HE3ABUCHUX PE2YTIATNOPHUX 0P2aHA, AU U NOCITENeHO U30U3arbe HA YCMABHU
Panz HOPMU 0 3aUMUMU NOMPOWAYA UTIU NPOwUperva kpyza memewnux npasa. C opyze cmpate,
NPUMEmHO je HenocpedHo nperouterve caopicute mehyHapooHux 0OKyMeHAma us 06aacmu wyo-
CKUX npasa y ycmase, y3 nponpamiHo umemHo npemeumaroe mexumma ycmagnoz mexcma ka
obnacmu wyocxux npasa. Temamcku cadpycaj 6pojux ycmasa npesuuie je yHugdopmme npupode
3a 0obap ykyc meopuje Koja mepou 0a je ycmas uspas cysepenocmu opscase u cybjexama xoju
HOMUHATIHO PACNONIANY HAUUOHATIHUM YCIABOMBOPHUM KANALUMENOM.

Excnan3uonuszam ycmasnoz npasa jaémwa ce kao nojedHocmasmwer 00pas nompeda xoje cy npe-
no3uame Ha Hekom OPy20M MecHy U y myHum, caceum 0co0eHUM, NOTUMUHKUM 0KOTHOCHUMA U
Opywimeenum npunuxama. Y pady ce ykasyje na Hauure Ha Koje je mozyhie omxnonumu Hasedere
Hedocmamxe, y cépxy 3auimume 00CMOJAHCIMGA YCMABA U NPOMOBUCAA UBPANABATLA AYHIEH-
muuHe ycmagomeopHe 67CMU, HA 0CHOBY 3aKbYHaKa 00 KOjux 600U aHanusa saxehux ycmasa
e8pONCKUX OpHcasa.

Kipyune peun: ycmasna mamepuja; ynopedto ycmasHo npaso Eepone; ycmasnu uncmumymu

1. YBOJHE HAIIOMEHE

YcraBu eBpOICKUX Ap)kaBa y cBe Behoj Mepy OfIMKYjy ce IpOAMpameM Y IMPOKK pac-
IIOH IIMTama Koja ce mwiMa ypebyjy. CBakako, ped je o [106a/IHOj TeHEHIUM)IL, TIOLITO Ce FPaHMIIe
materiae constitutionis IPOM CBeTa pacTexy IPeKo pasyMHUX 063upa. Vmax, uuHu ce fia je

1 Hayunu capapguuk, ViHctuTyT 3a ynopegso npaso, Tepasuje 41, Beorpay, Penry6nuka Cp6uja, v.mikic@iup.rs,
mikic.vlada@gmail.com, ORCID iD: 0009-0001-8706-4175.
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Braoumup Muxuh

HOpMaTyBHa rpaba yctaBa y EBporu cBe mmpa i 360r TeMe/bHOT yTHIaja TpaBa EBporncke yHuje n
npasa Capera EBpornie Ha ca[p)XuHY ycTaBHe MaTepuje. YCTaBHOIIPABHO MPE/IEBAHTHY MHCTUTY TH
3ay3MMajy MeCTo IIOTeHIja/IHO BaKHIjUM (HOBUM) eJleMeHTIMA yCTaBHe Matepuje, onTepehyjyhu
yCTaBHM JOKYMEHT CafIp>KIHOM 4lje MeCTO Y HeKMM C/Ty4ajeBIMa Hije I Y 3aKOHO/JaBHMM OKBH-
pUMa perynicama [pylmTBeHnx ogHoca. OBMM ce HeCyMbUBO Ay6ibe yrpoxasa 00cmojaHcmeo
YCmaea Xao jeiHa off paroleHujiux BpeHOCTY CAaBPEMEHOT YIIOPEHOT YCTaBHOT IIpaBa.
Hapounro sa6pumaajyhu Tpenp y ynopeHOM IpaBy IpefcTaB/ba BUILEELieHNjCKa TpaKca
HEKPUTHMYKOT IIpey3uMarba CafipXXIHe yCTaBa APYTUX 3eMasba. YCTaBOMUCIM Pafio ,l103ajM/bYjy"
petrera dopmyucana 3a jefHo (amu, Heko 0pyz0) oppebero gpyurrso. Takas HPUCTYII HAjOATO-
BOPHMjeM 3aJaTKy aKaJeMCKIIX Y IIOTUTIYKIX cybjexara y o6mactu GopMuparma i CTabiIn30Bamba
YCTaBHOT CHCTeMa HI Ha KOjJ Hau)H He IIOMa’ke CTBaparmy ay TeHTUYHE, OPUTMHATIHE Y KpeaTuB-
He rpabje, 4uju 611 cacTaBHM [IeTIOBY MOITIV Jia JOIPUHECY Pa3Bojy yIOPERHOT YCTaBHOT IIpaBa.
Unax, y jenHoM 6pojy ycTaBHMX JOKyMeHaTa jaB/bajy ce HOBe Kareropuje. To cy nHCTH-
TYTH YMjUM Ce IPUCYCTBOM oborahyje MO3ank paHuje yCTaHOB/bEHNX MHCTUTYIMja U [I0jMOBA,
aJIu ¥ JbYJICKVX IIpaBa M OCHOBHUX cr1o6oza. To ce 0mHOCH, IPBEHCTBEHO, Ha IPM3HABabe IIPaBa
JOBeKa Ha BOY, 3aLUTUTY IOTPOIIaya, 3a0paHy KIOHUPamba, yBolerbe MHCTUTYIIMje jaBHOT Oeex-
HMIITBA, /T Y OPTAaHNU3AIMjy 11 pajl He3aBUCHUX PeTyNIaTopHuX Tena. [loTeHImjanHo, 3amTuTa
OCHOBHUX IMYHMUX ¥ KOMEKTUBHMUX NpaBa fobuhe 3amTuty y GopMu KOHCTUTYLMOHANU3ALIMje I
y obmacTuMa y KojiMa paHuje Hitje 610 TaKo 3aMUCTUB HIXOB MICKOPAK U3 30HE CTPUKTHO 3aKO-
HOJlaBHe MaTepHje. Y UCTO BpeMe, HOBUM IIPOJOpPMMA Y II0/be YCTABHOCTY €BPOIICKYX [Ip)KaBa He
611 6112 oBpeheHa TeMe/bHA IPaBIIa 09yBarba MUHIMAIN3Ma YCTaBHe cafpxyHe. Ha Taj HaunH
MakcuMma de minimis non curat lex He 6y 611a Ipece/beHa y MCTOPUjy YCTaBHE HayKe, OHOCHO
IIpaBHe HayKe Y IeTIHIL.
Y npBoj LenuHM pajja aHa/MM3MPaHa je TeHIeHIMja KOHCTaHTHOT IPOLIMPMBabha yCTaBHE
Martepuje y gpxkaBama Epore. JIpyru eo mocseheH je MCTpaxuBamy ,[IpenucHBadKe  yCTaBHOCTH
- TpeHHa y CKIagy ca KojuM jefaH 6poj ycTaBomucaa mocexe 3a Beh roToBUM pelremnma cajp-
XKaHVM Y HEKOM yCTaBY-y30py, wn Buie byx. Lemiuu nocsehenoj 3ak/by4HuM pasMaTpamiMa
IIPETXOMM 1e0 ¥ KOjeM Ce U3/TaXKy HOBe YCTaHOBe Koje JoOujajy CBe BUILe MeCTa Y YCTaBY, Off HOBUX
OpraHa ca CBe BOXXHMjUM YIPaBHUM (YHKIMjaMa 10 3alITHUTe IOTPOLIAYa.

2. TPEH] ITPOIIVPUBAILA YCTABHE MATEPUJE

CBeno4nMo eKCIIaH3MOHM3MY YCTaBHe MaTepuje y eBPOIICKUM Ap)kaBaMa. bpojHe sakoHcke
yCTaHOBe ,IIpecenmie’ Cy ce y ycras. XunepTpogupana, eKCTeH3MBHA CafipXKIHa yCTaBa IOCTaa
je CTaHfapy KOju IPEeTH Jia yTPo3y meroBe ocobure 1 (BepOBaTHO) HENPOMEbIBE KapaKTepu-
cruke. Veja o MuHMManusMy o6uMa yCTaBHOT JOKYMEHTa JJaIeKo je Off peanysanyje, 10ce6Ho
300r YMIbEHNIIe 1A je Ha CHAa3! TeHJeHIINja [IMperba YCTaBHOIIPABHE 3allITUTE TeMe/bHIUX JbY/-
CKMX TIpaBa ¥ OCHOBHIIX C106071a. ¥ 10/be yCTaBHE MaTepuje 3a/upe CBe Bullle rpabe, HapounTo
y 00/1acTy IpoLjecHor Npasa, Bofiehy KOHTMHYMPAHOj KOMIIPOMUTALV)I JOCTOjaHCTBA YCTaBa I
KOHTaMMHAIVj} yCTaBHE MaTeplje, T0CeGHO YKOMMKO Ce YMECTO OIpefie/berba 3a PEeNyKIMOHMN-
CTUYKM TeKCTyajIHM IIPUCTYI yCTaBOMMCAL] ONIPefie/byje 3a I0CE3AtbeM 33 HEYBEP/bMBIM 1 YECTO
TIPeNUCaHNM PETOPUIKUM ,yKPacuMa“ yCTaBHOT aKTa.
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IIpema peunma jexHOTr Ge/ryjcKor ayTopa,,,TPajHu yCTaB je o mpaBuny caxet (laconique)”
u,Texu cyurrunu (va a lessentiel),,,He rybuBIIM ce y HeBaXKHUM AeTabuMa‘? YCTaB, 0 MCKA3y
IpPYTOL, Haulez, ayTOpPa, CBAKAKo, ,,Hije ,CBAIITapa“ 1a ce y Hera CMENLITajy 1 HOpMe Koje CBOjoM
CaJip>KMHOM ¥ IIPUPOJIOM HICY JOCTOjHE HajBUILET IPABHOT aKTa. ? YcTaB ,pefmadn Mely mpas-
HUM aKTVMa, IOpeJ 0CTAJION, M 110 IOMUTYPY CBOjuX ofpenaba‘,! mopceha Hac Bemiko uMe cpricke
yCTaBHOIIPaBHe HayKe.

CBe OIICeXXHWjM KaTajlor /bYLCKNUX IIPaBa, Kao ¥ MHCTPyMeHaTa M MeXaHN3aMa 3a BbIXOBY
3alITUTY, 3Ha4ajHO onTepehyje ycraBHe Texcrose. Tako,,,ako ce MOIEpPHOCT ycTaBa ofpehyje mpema
TOMe KOJ/IMKO je 6oraTa /ucTa rapaHTOBAaHUX /bYACKUX IPaBa, MOJIEPHM YCTaBU He OCKYHEBajy ¥
TOM IOITIEAY , jep €Y »,4ecTo onTepeheny ofpendama o bYACKUM IIPaBUMA, TAKO Jia Cy Ofpende o
CUCTEMY BJIACTH IOHeK/Ie H00MIe ApyropaspesHy 3Havaj. > YMecTo caMo PYKOBOJHUX Havena, y
yCTaBUMa Cy CafipKaHe YNTaBe LieMIHe YHYTap KOjuX cy ad verbum mpeysera pellietba IpONN-
CaHa peleBaHTHUM Mel)yHapOgHUM OKYMeHTMMa. YcTaB Tpeba Aa ,cafpu Hy6oKe 1 3HavyajHe
TeH[IeHIIHje je[fHOT PYIUTBA“ U IheroBa MaTepuja Mopa fja 6y/e yaabeHa of ,,eeMepHOr 1 CBa-
KOJTHEBHOT . jep ¥ beMy ,HeMa MeCTa 3a eMOLjyje WM eOKBEHTHOCT .

Ha cHa3u je ,,pokoko“ mpaBHM MeTOX: (M)peneBaHTHA MTama obpabyjy ce y ycraBuma
IpeBHIIIe OICEXHO,® I1a ce Y YCTaBUMa 4eCTo Hajlasu U napaycmaena Matepuja. [Ipumepa uma
BJIIIE HETO I0BO/bHO. YcTaB Aycrpuje us 1920. rofuHe — Koju je HOHOBO Y LIe/IOCTH CTYIMO Ha CHAry
1945. roguHe — HyAu fepUHULN)Y ,TTaBHOT mpebuBanuuta” (Hauptwohnsitz): oHO ce 3acHU-
Ba TAMO IJIe ce /INIle HACTAaHWIO Ca HAMEPOM [ja TaMO YCIIOCTABH ,,CPEMMIITE CBOjUX XUBOTHUX
onHoca (den Mittelpunkt ihrer Lebensbeziehungen)“ (4. 6 ct. 3). YcTaB cBakako Huje MeCTO 3a
HedMHMCabe II0jMa ITTABHOT IIpe6UBaINIITA. JefHa O HajcTapyjuX defepalija Ha CBETY MMa
YCTaBHU JOKYMEHT y KOjeM je HaBeleHo Ja OHa, y3 ydeurhe mweHux Qefepannux jenunnna (kaH-
TOHa), ,yTBp])yje Hauena NpyuMemIBa Ha IPUCTYI MIAJUX YBeXOaBaby MysUKe I 0XpabpuBarbe
My3UYKVX TameHata" (4. 67a ct. 3 Yerasa lBajuapcke u3 1999. ropuue). [Ipema oxpen6u wi. 41
ct. 3 Ycrasa Lpne Tope us 2007. rofyne, HEMOBPENMBOCT OMa jeMYN Ce M 3aXTEBOM Jla Ce Ipe-
Tpec joMa BPILY y IPUCYCTBY HajMatbe ABa CBeOKa. Y CKIafy ca ofpendom wi. 184 ct. 4 Ycrasa
Penry6nuxe Cp6uje u3 2006. ropute,’” 6yiieT AyToHOMHe IOKpajiHe BojoauHa ,u3HOCH HajMatbe
7% y oBHOCY Ha OyIIeT” Ap>KaBe, IPY YeMy ce TPY CefMIHe OylieTa Te jefMHMULe PeTMOHaHe ay TO-
HOMUje ,KOpUCTH 32 pMHAHCUparbe KamuTaTHuX pacxona‘. OBo pellerbe je allCOMyTHU U3Y3eTaK
y ORHOCY Ha yoOu4ajeHy ycTaBHy MaTepujy, y CMICY [ja HeMa ITaHfJaHa Y YIIOPeJHOM YCTaBHOM
npasy. Jlornuxa MocTaBKa fa ce CyBepeHO CBOjCTBO ipkaBe MOfjpasyMeBa, I1a He IIOCTOji ToTpeba
fia ce OHO M3PUYNTO LOMUIbE ¥ YCTaBy,'" HIfje CIIpedIa yCTaBOMNCLe Ia YIPAaBo TAaKo IOCTYIIE,

Verdussen, 19.
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HaroMumbyhu fia je mpkaBa ycTaBa cyBepeHa.!! Ped je o caspuiero HemoTpe6GHOM TOAATKY YCTaB-
HOj rpabu, jep TakBa ofipe6a HeMa HMKAKBYX IPAKTHYHIUX IPABHIX edekara.

3. ,JIPEIIMICUBAILE“ YCTABA KAO TEHJEHIINJA

ToToBO yjenHadeHa Gppaseororija jas/pa ce y HU3y yCTaBa eBPOICKMX fPXKaBa, Ha OpOjHIM
MecTuma. [locToju Hu3 mpuMepa ,, ipencuBadke ycTaBHOCTH. IlojefMHY yCTaBY cyMHUB0 TITde
Ha HeKe JIpyTe, UICTOPYjCKO-XPOHO/IOIIKY CTaplje yCTaBHe JOKYMeHTe IPyruX fpkaBa. Moxjaa je
0Ba JIeNATHOCT NOTEK/Ia U3 pasno3a kopucHocty (utilis causa) ynorpebe Metozia 6pse mpunpeme
yCBajamba yCTaBHOT JOKYMEHTA, a/li OCTYIAK CpPaBibMBalba IPEMNca ca OPUTMHATIOM CBaKaKO
He [JONPMHOCK ayTEeHTHIHOM YCTaBHOM Pa3Bojy OM/I0 Koje Of eBPOIICKMX Ap)kaBa. Tako, ucTo-
BETHA CUCTEMATUKa i CTPYKTYpa yCTaBa, pacnoper opnanihema ¥ OAT0OBOPHOCTI Haj3HAYAjHUUX
MHCTUTYLY]a, 1A Y MIEHTUYHA TEPMUHOTIOT U], 0CTaB/bajy YTUCAK O IOCTOjatby IPaKCce IOCTOjamba
u xopuinhema ,,ycTaBa Ha IIOCTY)XKaBHUKY , y CMUCTY HehopMajHe pelieliiyje myhux ycTasa.

VctoBeTHOCT hopMymanuja y pasnuduTuM (6pojHIM) ycTaByMMa eBPOIICKYX JpXKaBa MOCTH-
Xe ce Y JOCIOBHUM IIPeHOLIeheM ofipefaba OCHOBHOT KOHTIMHEHTATHOT JOKYMeHTa y 06/acTu
3aIlTUTe JbYACKUX IIpaBa — EBpoIicke KOHBeHIMje O 3alITUTH /bYACKMUX ITpaBa i OCHOBHUX CTI0-
6opa Casera EBpore n3 1950. rogune (EKJBII). To je BubuBo U3 ofpenaba nocsehenux sabpanu
IUCKpMMUHALN]je, 3a0paHu Myderba I HOBEYHOT IIOCTYIIamba, 3a0paHyl POIICTBA 1 CIIMYHO. Y3 TO,
npeMa YcraBy bocae u Xepuerosuse us 1995. ronuue, EK/bII y>xuBa HellocpeiHY IPUMEHY Y TOj
3empyt (Wi II ¢T. 1), a M3peKOM ce IOMUIbe Kao M3BOP YCTaBHOT IIpaBa joll 1 y YcTaBy AnbaHuje
u3 1998. ropue (wn. 17 ct. 3), Yeray Kumpa u3 1960. roguse (4. 5), YeraBom Can MapuHa us
1974. roguse (4. 1 ct. 3), Te OCHOBHUM ycTaBHUM foKyMeHToM IlIBencke (wi. 19 [lormasma 2 u
yj1. 6 [Tornasma 10 MIHcTpyMeHTa BrafaByHe u3 1974. roguue).'

Hanuk ToMe, ojepuHe Ap>xaBe IpUMIIe Cy Ha cebe ycmasHy 06aBe3y MOIITOBaba IIPaBa
EBporncke yuuje. To je cmyuyaj ca: YeraBom Mtamuje u3 1947. roguse (4. 117 ct. 1), YeraBoM
Mabapcke us 2011. roguse (4r.,,E ct. 3), YeraBom Mante us 1964. ronuse (4. 65 ct. 1), YcTaBom
Xpsarcke 3 1990.rogune (4. 145.ct. 1 m cT.4 mwn. 146 ct. 1-2), YeraBom [omcke n3 1997. roune
(.91 ct.3), YeraBoM Pymynuje us 1991. ronune (4. 148 c1.4) u YeraBom Vpcke us 1937. ronue,
IpPXaBy y K0joj KOMYHUTAPHO IIpaBo MMa ,[IpaBHy cHary sakoHa“ (0 fheidhm dli a bheith acu
sa Stdt; having the force of law in the State) (41.29.4 ct. 6).

JHTepHaNMOHAIM3a1Mja, WU ,eBPOIeU3alija“ YCTaBHOT IIpaBa, CTBapa IPOCTOP 3a CBe
Behy MoryhHocT ,ipecnukaBama’, wim yHudopmusanyje ogpeheHnx ycraBHux peurema. Jnax,
Kao 1oce6HO MPo6IeMaTIYHO pellierbe jaB/ba ce I10jaBa HEIOCPERHOT Npenucusared pelierma
cafip)KaHMX Y yCTaBMMa [PYTUX 3eMaba. Ped je 0 CBOjeBPCHOj KOMNUNAMOPCKOj YCTABHOCTIL.

11 Yn. 1 Yemasa Mpcke us 1937. ropune; un. 2 Yemasa /lemonuje us 1992. rogune; 4. 4 c1. 1 Yemaesa Pycke
Dedepayuje us 1993. rogune; un. 2 cr. 1 Yemasa Yipajure us 1995. ropune. CyBepeHOCT Ap)KaBe je ,BaHBPEMEHCKA'"
(aegumatu) (un. 1 ct. 2 Yermasa Ecmonuje us 1992. roguse), ma Apxasa ,iiMa CynpeMaTujy (6epxo6eHcmeo) u myHy
BIIACT (nO71HOMA 671aCM) HAJ, LIEMIHOM HbeHe TePUTOPIje U IIPUMebyje He3aBUCHY YHYTPALI by I CIIO/bHY IOTUTUKY
(4. 1 ct. 2 Yemasa Benopycuje us 1996. ropuse).

12 MHcmpymenm 6nadasuHe jefaH je off 4eTupu ycraBHa gokymenta IllBenicke, ipxkaBe Koja HeMa ycTaB Kopudu-
KOBaH y (OPMU je[IHOT je;MHCTBEHOT JOKYMEHTA.
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Yucruny, y EBporu mocroju Hemanu 6poj ycTaBommcana Koju ¢y peBuIle 3ay3eTH HeOpUTMHaJ-
HIM II0CTIOM Kao IITO je IIpemucuBame myhux ycraBHux Gopmymanmja.
HajynapypuByja cimaHOCT Ha TOM IVTaHy Hoctoju u3Meby YeraBa PymyHuje (opurnsaim)
u YcraBa Monpasuje u3 1994. rogune (xonuja). CimaHo, Majia Matbe yIedaT/biBO, BaXN 32 YCTaB
Peny6muxe Cpb6uje (xomuja) u Yeras Crnoenuje us 1991. rogune. OpuruHante JOKyMeHTe, KOji
Cy IIOCTa/Iu IpeAMET NPENUCUBatba, YiHe i: YcTaB VTanuje, Koju je y BeNMKOj Mepy IIPEMCaH Of
cTpaHe yctaBomucaria us Mante u XpBarcke, Ycras Vcmanpa us 1944. roguse (unja 6pojHa perersa
cy cagpxaHa y Ycrasy Jlancke u3 1953. rogune), Te Yeras benruje us 1831. rofuse (HoBemipaH
HOBJM YCTaBHMM JJOKYMeHTOM 13 1994.TofiuHe), unja je cafpxuHa mpeHera y Ycras Jlykcem6ypra
u3 1868. rogure (xoju je, pa3syMHo, IpeTpreo 6pojHe u3MeHe) 1 YcraB MoHaka 13 1962. rofuHe.
Haj6o/my mpumMep Ha TOM IIaHy npepcTaBba YcraB Pycke Qepepanyje u3 1993. ronuse, koju je
uckopuurheH Kao Mojien 3a KOHIMIMparbe OPOjHUX pellierba CaipXKaHMX Y ycTaBuMa AsepOejliaHa
u Ipysuje us 1995. ropune u ycraBuma benopycuje u Ykpajune us 1996. roguse.
HesepoBarHa je cmaroct u3mely ycraBHuX ofpenaba Vramuje' u Manre' mocsehennx
IpaBy Ha conyjanHy nmomoh. Vcro Baxkn 3a cy6jeKTMBHO IPaBo Ha OfOPaHY Y KpMBIYHOIPOLIeC-
Hoj MaTepuju y YcraBy CroBennuje'® u YeraBy Penry6muke Cpouje.'s HyBame BojHe, cyx6eHe win
IIOCTIOBHE TajHE OCHOB je 3a OrpaHMyebe jABHOCTH Y CYACKOM IIOCTYIKY IpeMa YcTaBy XpBat-
cke (4. 119 cr. 2), Kok je, mo Ycrasy Lpue Tope, 3a ncty norpeby uckopumhena gpopmynammja
»4yBatba BojHe, Cmyx6eHe i mocnosHe Taje” (w1. 120 ct. 2). CnnaHo ToMe, TopehermeM onpena-
6a MojenyTHIX MCTOYHOEBPOIICKIX IPXKaBa, a OJBIINX COBjeTCKNUX pey6mmKa, ca YcraBoM Pycke
®Depnepanuje mory ce Hahu 6pojre 3abpurasajyhie cTaHOCTIL. Y3 FYXKHO YBaXKaBakbe UNIbEHMIIE
Zia ,[IMCIY yCTaBa HUKaJa YUCTUHY He IOYNIbY HI 13 Yera (from scratch),” ycnocraspameM
¥l HeTOBaeM HaBefleHe IpaKce HaHOCK Ce LITeTa OIILITOj YCTaBHOIPABHOj KYITYpH y 06macTu
€BPOIICKOT YIIOPEJHOT TIpaBa.
Temmko fa nocToju NOAyAAPHO MUIbEIHE PA3IMIUTHUX YCTABOIMMCAIIA O ICTUM TEMaMa;
TIpe je ped o IyKOM IIpeNuCUBamky YCTABHIUX ofjpefada i YMTaByX Lie/MHA YCTaBHUX OKyMeHaTa.
CBojeBpcHa niazujamopcka yCTaBHOCT CTBapa MPOCTOP Jia YCTaBHY JTOKYMEHTY He MCIYHha-
Bajy CBOjy TeMe/bHY (PYHKIN)Y, a TO je KOMNUKO je rof Moryhe ayTeHTUYHO peryamcarme SXUBOTa
HONUTHYKE 3ajefHNULe YMj)i HOPMATVMBHY U PYIITBEHN )XMBOT UMajy fia ypene. KommapatusHo
IMHIYHO ANCOPNMU6HU YCTaBI 0CTaB/bajy yTMCAK MOHOTOHMjE I HUKAKO He IOIPUHOCE PasBojy
yropepHe ycTaBHOCTY, Y EBponu u mupe. Moxe ce IPeTIOCTaBUTH A OU CHaXKeke TeHeHIuje
IIMpea YCTaBHE MaTepuje MOTTIO BOAUTY Ja/bUM ,TIPOFOPUMA“ KOMIIMIATOPCKE I IIATHjaTop-
CKe YCTaBHOCTH.

13 ,Cpaxurpahanuu Hecrioco6aH 3a paj; 1 6e3 HEOIXOHUX CPEJICTAaBA 38 KIBOT MMa IPABO Ha OfiPXKaBatbe I COLMja-
Hy nomoh“ (4. 38 ct. 1).

14 ,CBaku rpahaHuH Koju Huje Coco6aH 3a paj ¥ HeMa HEOIIXOHA CPENICTBA 3 M3[IPXKaBatbe MMa IIPaBo Ha OfpyKa-
Bame I counjanuy momoh® (um. 17 ct. 1).

15 ,CBaKo MMa IPaBo fja 0 BEeroBIMM IIPaBUMa ¥ IY)KHOCTMMA, KA0 J1 0 ONITY)X6aMa IPOTUB Ihera oAy yje, 6e3 Hero-
TpeGHOT Oj/1arama, He3aBICaH, HEMPUCTPACTAH U 3AKOHOM YCTaHOB/beH CyA" (I 23 cT. 1).

16 ,CBaKo MMa IIPaBo [ja He3aBICAH, HEIPUCTPACAH U 3aKOHOM Beh yCTaHOBIbeH CYJI, (...) jABHO pacIpaBy ¥ OJIy N
0 IETOBMM IpaBUMa i 06aBe3aMa, (...) Kao i 0 oNnTyx6ama mpoTus mwera” (um. 32 ct. 1).

17 Gluck, 2019. 50.
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4. XOPU3OHT YCTABHIX MHCTUTYTA EBPOIICKUX JIPJKABA

[Ipommpusame ycTaBHe MaTepyje y €BPOICKUM Ap)KaBaMa IIPeficTaB/ba OMMUIIbYUBY TeH-
meHuyjy. CBakako, MOCTOjU ¥ MOSUTUBHM acIIEKT TOT TPEHJA, a TO je CMambJBaIbe PU3NKA O
IIPOU3BO/BHOT Pery/ucama MaTepyje Koja yTiue Ha CBaKOJHEBHY SKUBOT rpabana u dyHKumo-
HIICalbe HAjBKHIVX ITOJIMTIYKIX MHCTUTYLMja. VIak, KOHCTUTyLMoHanu3anyja cBe Beher 6poja
nUTamwba IpeTH Aa ,3ampba‘“ IPoCTop oMeheH TpafuiMoHaTHIM OKBUPUMA YCTaBHe MaTepuje.

TpesBeH TemMaTcKy ycTaBHM peructap tpeba a 6yne cBeieH Ha OCHOBHA HaveIa, yTBphu-
Bambe U OINC QYHKINja HajBOKHIUJIX APKABHUX OpraHa i ynyhuedrve Ha CIIMCAK U CAFPXKUHY
OCHOBHUX IIpaBa U C1000f1a 3ajeMYeHNX pelleBaHTHUM MehyHapOJHUM aKTUMa. Y3 TO, IIperno-
PyWhHUBO je Kopuiihere OpUrMHaTHUX, HEIIPeHeCeHVX U3pasa 1 GopMymnanyja, kako 6u cBaku
ycTaBomucal, y o je Moryhe Behoj Mepu, moMorao o6orahey eBpoIicke, Ita 1 OIIITE YIOpeIHe
YCTaBHOCTHL.

AyTeHTUYHMX JOIIPMHOCA €BPOIICKO] YCTaBHOCTH Unax uMa. Ilojennne teme Koje cy y nper-
XOJHOM IIepyOfy IIpeCcTaB/bajle 3aKOHCKY MaTepljy YBPIITeHe Cy OACKOPa y yCTaBHE JOKYMEHTe.
Y oBe 06macTy cnaajy: /bYACKO IPaBo Ha BORY, 3a0paHa KIOHNMpatba, 3aIITUTA XUBOTUHA, NHCTH-
TYLIMja jaBHOT OeNIeXXHNIITBA, OpraHy3alja M paj He3aBUCHUX perynaTopHux tena (ypehusame
Mefuja, ApKaBHa QMHAHCHjCKA PeBU3Mja), Te 3aIITHTA TOTpoIIaya. OBe TeMe OCTENIeHO IOYNIbY
Zia TBOpe HOBY rpaby ycTaBHe MaTepyje Ha CIMYaH HA4MH Ha KOjU CY TO, HAKOH J[pyTor cBeTCKOT
parta, YMHIIA JbY/ACKA TIpaBa ¥ OCHOBHE CTI000fe, MM MHCTUTYIMje IIONYT YCTAaBHOT CYfa UK
oMOyacMaHa.

AmanpmanoM u3 2016. roguHe y TekcT YcraBa CloBeHMje YBEIEHO je jeMCTBO IpaBa »Ha
nujahy Bony“ (pravica do pitne vode), xoje npunaga ,,cBakome“ (4. 70a ct. 1 Ycrasa). Y3 10,

,M3BODY BOJiE CY jaBHO [0OPO KojiMa yIpaB/ba ApKaBa“ (CT. 2) U ,,Cy>Ke IPBEHCTBEHO TPajHO]
cHabpieBeHOCTH cTaHOBHMIITBA Intjahom BooMm u cHabpeBamwy npuspene” (ct. 3). lpxxasa jemun
OIICKPO/BEHOCT ToMynanuje nujahoM BOJOM ,,IPeKO CaMOYIIPABHUX TOKATHNUX 3ajefHULA", I TO

»HEIIOCPETHO 11 HenpoputHO“ (cT. 4). Y 0BOM je Cly4ajy eTOKBEHTHA M IeTa/biMa HeonTepeheHa
¢paseonoryuja cpehHO KOMOMHOBaHA Ca MMOHMPCKOM YBEPTUPOM Y IIPU3HABAIbE CACBUM HOBOT
TeMeJbHOT IIpaBa I0jefINHIIA, TAPAHTOBAHOT aKTMBHOCTYMA OTOBOPHUX jaBHUX BIIACTU. Y MOpY
jemBa IpUMETHe yCTaBHe ayTEHTHYHOCTH, 0Baj IPUMeEP MOXKE [ja MOICTaKHe KPeaTUBHOCT KOJ|
mpyrux (6ynyhux) ycraBommcaria.

3abpaHa KIOHMpamwa /bYACKMX 61ha cacBUM je HOBM YCTaBHU MHCTHUTYT. JaBHE BIACTH
Ly>KHe Cy Jia cpIiede 37I0YIOTPe0y MaHUITY/IICalba JBYACKIM FeHeTCKIM MaTepujanoM. [Ipemua y
0BOj 00/1aCTy HEMa PACKOIIHUX je3NYKUX Pellierha, Pajiu Ce 0 KaTeropuju Koja y CBe 3Ha4ajHMjoj
MepH 3aIoceia IPOCTop ycTaBHUX HopMiut. OBa je MaTepuja obpaheHa Ho8UjuM ycTaBUMa Ha
€BPOIICKOM T/Ty, OHMMa KojuMa ce ypehyje monutudku u uHcTHTyIMoHanHy xuBoT [IBajiapcke
(1999), Cpbwuje (2006), L pxe Tope (2007) n Mahapcke (2011). [Ipema Ycrasy llBajiapcke, ,cBakn
00K K/IOHMpatba U CBAKA MHTEPBEHIMja y TEHETCKI MaTepujal JbYNCKMUX PelPOTyKTUBHIX
henuja u em6puona cy sabpamwenn (wr.119 cr.2 1.,,a“), fok je YcraBom Penry6rmke Cpbouje, jeHo-
CTaBHIIM je3MKOM pedeHo, 3a0pambeHo ,KIOHUpambe JbyAckux 6uha“ (41. 24 ct. 3; cmyHa ofpenda
cappxaHa je y wI. 27 cT. 3 YcraBa LipHe Tope). Ilpema dopmynanuju us Ycrasa Mabapcke (Hajm-
naber ycTaBa Ha eBPOIICKOM TIYy), ,3a6patbeHe Cy CBe Mpakce Koje MMajy 3a II1/b eYTeHUKY, 611110
KaKBO Kopuiherbe /bYCKOT TelTa MM OMII0 Kojer BeroBor fiefa paau GpUHaHCHjCKe foOuTH, Kao
u /byAcKo knonnpame (. III ct. 3).
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3amrTuTa XXMUBOTHA jOII jefHA je TeMa Koja 3a0KyIUba cBe Belly aXkiby ycTaBoOIMcaIia y
EBporn. O6aBesa je fp>kaBe [ja TapaHTyje ,,04yBarmbe eKOJIOMKe PAaBHOTEXe U 3aIUTUTY AUBJBUX
OM/BHUX M XXUBOTHIbCKMX BpcTa yTBphenux sakoHoM (wr. 39 ct. IV YcraBa Asep6ejiiana), a
cnmyHa je oxpenba cappxana y €. 20a YcraBa Hemauke. [[p)xaBa ycBaja 3akoHe ,,0 3aIITUTI
XXUBOTUHCKOT ¥ OY/BHOT CBeTa M 0 04YBalby HUXOBOI IIPUPOTHOT OKPY)KeHa Y CBOj PasHOMN-
KOCTH, M ,IUTUTI IIPOCTOpe KOjyiMa IpeTu ucTpebdmere” (4. 78 c1. 4 Yerasa IlIBajiapcke), a

»OVIBHI M XXMBOTHELCKM CBET  Y>KUBajy oceOHy OpaasHy samtury (4. 56 ct. 1 YeraBa CeBepHe
Maxenonuje u3 1991. roguue). 3alTUTa XUBOTHIbA OF MyUela IPeCTaB/ba 3aKOHCKY MaTepyjy
(41.72 ct.4 YcraBa CroBeHnje), a ip>xaBa ypehyje ,3aIITUTY U IOCTYIambe IPpeMa XUBOTUbAMA
nowrTyjyhu ,,HeOBpeNMBOCT XXUBUX opranuzama‘ u 6esbegHoct xupotuma (Wi 80 cr. 1 1 w.
120 ct. 2 YeraBa llIBajuapcke).

Y HoBMje ycTaHOBe ycTaBHOT paBa y EBponu y6paja ce u jasHo OenexHuuimeo,ypehero
ycraBuMa AsepbejiiaHa, Ipuke, Hemauke, Crosennje u Ykpajuse. Ilpema Ycrasy Ipuke us 1975.
rofuHe, jaBHu benexuuim (o1 vidAdndor Twv vobnKo@uAakeiwy) Cy ,CYRCKU CIyKOeHUIM
(OkaoTioi vii&AAndor) Koju cy yckpahenu 3a mpaBo Aa ce KaHAMAYjy 3a MAH/AT YIAHA HAL-
OHAJTHOT maprmamenTa (Wi 94 ct. 4-5 u 4. 56 ct. 1). [lo YcraBy CnoBeHuje, notariat je 3aKoHoM
ypebeHa jaBHa cryx6a (wi. 137 cT. 2), a cmyHO je npomucaHo ofpenodom wi. 94 ct. I 1. 5 Yerasa
Asepbejiiana, Te ofpen6oM wi. 92 cT. 1 1. 14 Yerasa Ykpajune (ped je 0 yCTaHOBY Koja ce MI3BOPHO
HasuBa Homapiam) u ogpenbdom 4. 138 YeraBa Hemauke (Notariat).

HoBy ycTaBHY MaTepujy IpefcTaB/bajy ¥ He3aBUCHA perynaTopHa Tena. Tako, ypehusame
paga Medujckux Tena ynasu y 061M MHTEpecoBama JOHOCHIALA HajCaBPEMEHMjIX YCTABHIUX
perersa y EBporut. OBo je cnyuaj ca: Paguonudysnom snauthy 3a Manty (Awtorita dwar ix-Xandir
ghal Malta; Broadcasting Authority for Malta), HauuoHamHuM pafyoTeneBU3IjCKIM CaBeTOM
(EBviro ZvuPovrio Padiotyledpaor) y [puxoj, HamyoHanHuM caBeTOM 3a pafiiio U TeNeBU3Njy
(Krajowa Rada Radiofonii i Telewizji) y Iloibckoj, BpXOBHMM CaBeTOM 3a Pajiyio 1 TeNeBU3Njy
(Radyo ve Televizyon Ust Kurulu) y Typckoj u Hayuonansum caetoM YKpajiHe 3a IUTaba
Te/eBU3MjCKOT 1 pafno eMutoBamwa (Hayionanvha pada Ypainu 3 numans menebavenus i
DpaodiomosneHns).

Menjcko peryIaTopHo TeJo , LITUTY CTOOOLY rOBOPa, IPaBo Ha MHPOPMALIN]Y, Kao U jaBHU
MHTepec y noreny paguodonuje u tenesusuje” (wi. 213 ct. 1 Yerasa Ilobcke) u Hapsupe pag
mepuja (9. 15 cT.2 Yerasa Ipuke n wi. 133 ct. 2 Yerasa Typcke). OBaj opras . He Moxe Aa 6yze mox
YIIPaBOM MY KOHTPOJIOM 61110 Kojer /utia 1y gpyror oprana“ (wi. 118 ct. 8 Yerasa Manre), a
HeroBa He3aBJICHOCT 3ajeMyeHa je i YcTaBoM [puke (Wi. 15 cT.2). VicTo Bakyt M 32 OpraH Ap>KaBHe
(He3aBuCHe) QpMHAHCHjCKe PeBU3Nje, CAMO IITO Cy Ofpende Ha 0BOM IUTaHy HellTo oncexHuje. Crora
he, 3 pasyiora nourroBama Maxme YNTANALA, OB OTY M3M0XKEHe CaMO HajOCHOBHMje IOCTaBKe.
Ped je 0 ,,HesaBuCHOM Temy,'® unjy WIAHOBY MIMajy UCTH CTETICH HE3aBUCHOCTY ¥ MHKOMITaTHOM-
NUTeTa Kao ia Cy — HU Marbe HI BUIIe — cyauje."”

18 Ym. 97 cr. 2 Yemasa I'pysuje, un. 132 Yemasa Ecmonuje, un. 83.4 ct. 1 Yemasa Jepmenuje us 1995. ropune, 4.
115 cr. 1 Yemasa Kunpa, an. 87 Yemasa Jlemonuje, 4n. 108 ct. 7 Yemasa Manme, un. 140 c1. 4 Yemasa Pymynuje,
4. 60 cT. 1 Yemasa Cnosauxe us 1992. rogune, un. 150 c1. 3 Yemasa Cnosenuje, un. 96 ct. 1 Yemasa Cpbuje, un.
90 c1. 2 Yemasa Qurcke, 4n. 54 ct. 1 Yemasa Xpeamcke, un. 144 cr. 1 Yemasa Lpne I'ope u un. 97 ct. 1 Yemasa
Yewke us 1992. rogue.

19 Y 115 ct. 3 Yemasa Kunpa; un. 108 c1. 6 1. ,a“ u ¢1. 9 1., 11 Yemasa Manme; un. 114 ct. 2 Yemasa Hemauxe;
an. 140 ct. 4 Yemasa Pymynuje; un. 136 c1. 3 Yemasa IlInanuje ns 1976. ropuse.
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Y HajHOBUje ycTaBHe yCTaHOBe YOpajajy ce nompouiayu. [Ipxaa IITUTK IberoBa mpasa’
u nHTepece.? lllmaHcky ycraBomucar; poIcao je a [p>KaBHY 3aIUTUTY Y>KUBA]Y ,II0TPOIIAYN 1
kopucHun (los consumidores y usuarios) (w1.51 ct. 1 YeraBa u3 1978. ropuse), a, Ha/IMK TOMe,
o YcraBy Anpiope 13 1993. ronuHe, ,[ipaBa norpouaya u kopucuuka (els drets dels consumidors
i dels usuaris) jemde ce 3aKOHOM U jaBHe BacTy ux mwtute (wi. 35). Ilpema oppen6u wi. 60 cT. 1
Ycrapa [Topryrama us 1976. ronyte, ,IOTpoIIIady MMajy paBo Ha keanuter (direito d qualidade)
KYIUbEHMX lo6apa 1 yCyra, Ha 06pasoBarbe i 00aBeIITeHOCT, Ha 3aIITUTY 3[paB/ba, 6e36efHOCTI
¥ BIXOBYX €KOHOMCKIIX MHTepeca, Kao i Ha HaflOKHay 3a IpeTpIUbeHy wteTy . O4uTOo je 3amrura
HOTPOLIaYa jeHO Off MMOHMPCKIX IOfpyYja ycraBHe KpearysHOCTH y XXI Beky, He 6e3 pasjiora.

5. 3AK’bYUYHA PASMATPAIbA

[Iurame mra Tpeba ga caipxu ycTaB yopaja ce y OHa KOjiMa Hije IIPMMEpeH CaMo jefiaH
oxrosop. CBakako, ycras Tpeba ga Oyjie ITe/bUBO IUCAH U TeKCTYaTHO KOIMKO-TOMUKO Pali/iOHa-
JlaH JOKyMeHT. Pasyme ce, cabutu yCTaBHY MaTepyjy y CyBUIIHE TECHE I yCKe ,,onyKe“ HMje HauMH
3a MICIIPaBHO ypehuBame o6uMa ycTaBHMX ofpenada. VictoBpeMeHo, mocToju noTpeba 3a 0cTBa-
puBameM ofrosapajyhe paBHoTexe usmely cBe BubuBHje OTpebe 32 YCTAaBHUM ypehuBamem
IIMPOKOT OIIceTa HOPMATUBHE MaTepHje I, C Apyre CTPaHe, yBaXKaBatbeM KOHLEITa JJOCTOjaHCTBA
ycraBa.

Y ycraBuma HajBeher 6poja eBpOIICKUX p)KaBa MOCTOj1 OYMITIEAHA OTpeba 3a MojeHO-
CTaB/b€IbEM YCTABHOT TE€KCTA, OIMKOBAHIM jaCHI/IM " KpaTKUM 13pas3uma n (bopMynaquaMa.
YHowemwe Behe Mepe ypeheHOCTI y ycTaBe eBPOICKIX AP)KaBa, Y CAITacjy ca HayesoM nakohe
YCTaBHOT KasuBatba, 610 61 MokasaTe/b IPOMeHe Y FoOpoM mpasily. YcTaBomucuy 6u tpedao
Jla CHAaroOM CBOje HalapeHOCTI IIpefiCTaBe MOTEHIMjasl 3a IIPUBJIAYebe TA/IeHaTa, YMeCTO Aa ,cay-
4ecTBYjy“ y mpolecuMa Kojy Cy MOJie/I 38 KOHTUHYMPAHO [OCTaB/batbe HEIPYMBIAYHUX YCTaBHUX
»pernuka“ Jlenyje fa je oamyqHOCT [1a Ce OfpeNy 1 YIBPCTH [paBall CTULakba yI/IeAa MojefuHad-
HUX yCTaBa ¥ BeTOBJX NOTEHIIMjaTHO HOBYX pellietba CKYIIa i peTKa ,poba‘.

Maxo cy npucyTHa oppebeHra usBopHa (ayTeHTHYHa) pellierba, peTKa Ha IJIaHy YIOpeX-
HOT YCTaHOT TIpaBa, HOTPeOHO je Aa Mepiuia yIopeHe yCTaBHOCTH OYAY ,, IPUTETHY T, Y CMUCITY
OrpaHMYaBaa Mpoleca TUIM3ALje Cafp>KIHe YCTaBHUX JoKyMeHaTa. CagpKMHCKa 0Co6eHOCT
ycTaBa, y CMUCITY HOZApPYYja ofHOCa Koju ce yctaBoM ypebyjy, Tpebaro 6u (Mopana 6u) na 6yne
OYyBaHA HAPOYMTUM HAMOPUMA. YCTAaB K0 CICTEM XMjePapXUjCKI HOC/IeOH UX HOPMI MOpa Aa
y CBOje TKMBO YK/IOIM HOBE MHCTUTYTe. VIaK, HeroByu NucIy Tpe6a la BOJle payyHa 0 ToMe Jia
HaBobere HOBJX YCTAHOBA, Y MEPH Y K0jOj je TO M3BOA/BMBO, UCIYIbaBa CBOjy NIPBOOUTHY QYHK-
IMjy — MojeRHOCTaB/belbe KOMyHuKarje usMeby npasa u rpahana koju xuse 1mop ycoBnma
IIOCTaB/b€HVM TUM IIPABOM.

20 YU 90 ct. 1 Yemasa Peny6bauxe Cpbuje; un. 70 cr. 1 Yemasa Lipue Tope; un. 97 cr. 1 Yemasa lllsajuyapcke.
21 Ym 31cr. 1 mun. 46 ct. 5 Yemasa /lumeanuje; un. 81 1. ,u” Yemasa Iopmyeana; 4n. 172 Yemasa Typcke; un.
42 ct. 4 Yemasa Yxpajune.
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Summary: Expanding the constitutional content has its positive and, also, less favorable effects.
Making certain issues the matter of the constitutional regulation has for long been established as a
tendency in the European comparative constitutional area. Constitutionalization of a rising number
of categories and non-legal terms conflicts with the dignity of the constitution, having, at the same
time, for consequence a more limited possibility of an arbitrary sub-constitutional regulation of
various matters.

A more favourable aspect of the noticed trend is contained in branching out into a delta of original
expressions of competences of the constituent power. The constitutionalization of independent
regulatory bodies is ever more visible, as is the gradual elevation of the consumers’ protection or
the widening of fundamental rights on the status of the constitutional content. On the other hand,
a noticeable tendency of unadjusted transposition of international legal acts in the field of human
rights in national constitutions, contributing to the transfer of constitutional emphasis towards the
law of human rights. The content of numerous constitutions is too much of a unitary nature for the
legitimate requests of theory which claims that constitution is the expression of sovereignty of every
state, as well as of its subjects to whom the constitution-making capacity belongs.

The expansionism of the constitutional law appears as a simplified expression of the necessities
recognized elsewhere, and forged through very particular political circumstances and social relations.
The paper indicates the ways in which described deficiencies can be eliminated, for the purposes of
protecting the dignity of constitution, and promoting the expression of an authentic constitution-
making power, based on a conclusion constructed upon the analysis of constitutions of European
countries.

Key words: Constitutional content; Comparative constitutional law in Europe; Constitutional
institutes
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CYBEPEHUTET CA IIOCEBHUM OCBPTOM
HA BOCHY ! XEPILETOBNHY

Amna ITeho'
Pravni fakultet Univerziteta u Banjoj Luci
Credan lBeTuh’

Pravni fakultet Univerziteta u Banjoj Luci

Caxxetak:CygepeHumem jecme jeOHa 00 HAJCTONEHUTUX U npema cadprcajy Hajooeamujux meo-
pujcko-npasnux kamezopuja. Tepmun uma c60j Kopujen y pujeuu ,, Supremus, Superanus’ wimo 3Hauu
8pxosHu, Hajeuwu. Kao npasna xamezopuja uma 06a 610a: K6AAUMAMUBHY U KEAHMUMATNUBHL.
Keanumamuenu nodpasymujesa cno6ody opscasa 0a Ha ocHosy o0pedaba melhyHapooHoz npasa
ypehyjy ceoje 00Hoce ca Opyeum 0prasama, nymem mehyHAPOOHUX Y2080pa, A KEAHMUMAMUEHU
8u0 ce cacmoju y npasy opacase 0a ce 3aumumu u 6panu, 0a 6yde cysepeHa HAO C60juM NPUPOOHUM
6ozamcmesuma, 0a caMocmanto ypehyje céoje 3aK0H00A6CHIB0, YHPABY U CYOCHIBO.

Cepxa 0602 ucmpaxusarea jecte pasjauiroasaroe NUMared wWma je mo cyseperumern, ymsphu-
sarve 00nuKa cysepenumema y Bocuu u Xepuyeeosunu u ko je y bocnu u Xepyezo8unu cysepen.

3a nompebe 0802 pada kopuuimeHu cy 00a0pany meopujcku U3e0pu U3 007AcMu ycmasHoz npasa
u meljyHapooHoe jasHoe npasa xao u 0pyeu 00KyMeHmu, Krouze U YnaHyU.

Yeo60pHo se3usarve 0prasa je crmeap wuxose concmeere 60mwe U unmepeca, 00pas je pasHonpas-
HOCMU, a He nodpeheHocmu HeKOf 8UL0] 671ACTU.

Cysepenumem BuX he 3asucumu 00 mpu Oumna acnexma: 2e0NONUMUUKOS, YHYMPAUtbe2 NOU-
muuKoe U e8pONCKoe unmezpayujckoe. Ysemu 3ajeoHo osu acnexmu he y 6yoyhrocmu 00MuHanmHo
odpehusamu capxaj u cnazy cysepenumema buX.

Kibyune pujeun: cysepenumem, 8ucoxu npeocmasHux, [JejmoHcku MuposHu cnopasym.

1. YBOII

[IuTame CyBepeHNTETa HECYMIbIMBO HPEACTAB/bA jeTHO OF K/bYYHMX MUTabha YCTABHOT 1
MelyHaponHor nIpaBa, Te Mel)yHapopHuX ofHOCa yomnuite. CyBepeHUTET Ce, IITO HAPOUMUTO JOTA3U
JI0 M3pa’Kaja y caBpeMeHNM YCTIOBMMA, (IT0ce6HO ¥ 21. BUjeKy) jaB/ba Kao jefiaH Off Haj3Ha4ajHUjIX
dbakropa y onpehuBamy MehycobH1X offHOCa ipXKaBa y mpoliecy wuxoBe MehycoOHe KoMyHMKa-
uuje. ViHade, CyBepeHUTeT je omiuTe IpuxBahieH Kao jeAHO of 0CHOBHIX 001/bexXja CBake Ap)KaBe

1 Crypent IIpaBHor daxynrera Yuusepsutera y bamwoj JIyun, ten: 066150752 , email: anapeco888@gmail.com.
2 Crypent I[IpaBHor daxynrera YuuBepsutera y bamoj Jlymu, ten: 063508636, email: iveticstefan2000@gmail.com
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¥ OCHOB 3a BUx0Be MehycobHe onHoce. [Tofy [pkaBoM ce, Ka0 OPraHU30BAHUM [IPYLITBOM, TIOJI-
pasyMujeBa 3ajefHNUIIA /bYY HaCTamEeHa Ha je[IHOj TEPUTOPUjI M OPTAaHN30BaHa CAITIACHO jelOM
IPaBHOM IIOPETKY KOji IMa KapaKTep OPUTMHEPHOCTH (CYBepPeHOCTH, CyBepeHe BiacT). IIpsa
pasMUIIIbaba O IOjMY CYBEPEHUTETA jaB/bajy ce PeaTUBHO PaHO, A/l je CaM II0jaM CyBepeHN-
TeTa Off MoyeTKa 6110 JOCTa Pas/MUINTO CXBaTaH y Teopujy. HacTaHKOM aIcOMyTHUX MOHapxuja
MOXKe ce KOHCTAaTOBATH JIa CY OCHOBM IeTOBOT 06MMa I CaipKaja, y CMICITY CaBPEMEHOT CXBaTamba
yoO/IMYeH N, K ¥ HOBMje BpujeMe Or0TOBO MOC/beIbUX HEKOMMKO JlelieHIja, JOMas) 1O CHaXKHOT
packopaka u3Mehy TeOpHjcKIX IIOCTAaBKM 1 (paKTIIKOT CTama. Jako je of camor moveTka 6m1o
jacHO Jia CyBepeHNTET Hifje allcomyTaH, Beh /ja OH Hofujexe ofpeheHNM orpaHIuembMa, YNHN
ce Jla Cy OFHOCH KOjI Cy HaCTa/IM Ha CBjETCKOj MOIMTUYKO]j CLIEHY HAKOH Iajla COLMjaTUCTUYKOT
peXuMa yTUIaIM [ia ce fOCaflalllibyl CTaBOBY TEOPETHYapa FOTOBO HMKAKO He CIaXKy Ca pealTHuM
CTameM OJJHOCA 110 IUTambY CyBepeHnTeTa.”

Bocua n Xeprerosusa (y gameM Tekcty: buX) je jeaunHcTBEH MpyMjep, IpOCTOPOM U BpeMe-
HOM YOKBIPEH, Ha KOMe MOXeMO eMIIPUjCKI Pa3MOTPUTH TEOPHjCKY IPo6/IeM OfHOCa haKTIIKOT
11 HOPMAaTMBHOT e/IeMEHTa ITPaBHOT opeTKa. JIoK HaM cUTyalyja ca PacIofije/ioM HalIeXHOCTH
usmel)y BracTu Ha HUBOY buX u eHTHTeTa IIpefcTaB/ba OCeOaH U3a30B, WITO 300T IpaBHe IPUPO-
e OmuTer okBUpHOT criopadyMa 3a Mup y buX (y gameM TekcTy: [lejTOHCKI MUPOBHY CIIOPa3yM),
TayHuje Ycrasa buX, mro s6or mpakce Koja je Ha CBEKOMMKe HAYMHe 10 JaHAC OfICTYIINA Off M3BOP-
HOT IIpaBHOT OKBIUpa. Kajja pasMoTpuMo MojeAMHOCTI KOHKPETHO Y OTTIeNy APXKaBHOT ypeDetba,
buX ce faHac Huje IpUMak/Ia KOHKPETHOM pjelllery Koje 61 MOITIO 3af0BO/bUTY MHTEpece CBa
TpU KOHCTUTYTVBHA HApOJIa U MICTOBPEMEHO 00e301jefuT IeHO PYHKIMOHUCame®.

2.IIOJAM CYBEPEHUTETA

ITopujeio TepMuHa CYBEPEHUTET je Off IATMHCKE PUjedn ,SUpremus, superanus  Ito 3Ha4m
BpXoBHY, HajBumy.’ Cy6jeKT Koju je CyBepeH MMa Hajjady BIACT, CAMOCTA/IaH je ¥ He3aBICaH.
OcTanu cy My IIOTYMIbEHM U 3aBMCHUL. Tako ce 0Baj II0jaM MO>Ke Be3aTy 3a pasHe cy6jexre, opra-
He U opranusaryje. MehyTum, mojam cyBepeHoOCT ce HajBIllle Be3yje 3a IPXKaBy ¥ IeHe OpraHe,
LITO IIPEJiCTaB/ba IPXKaBHM CyBepeHuTeT. [[p)kaBa pacIoiake HajjauoM BlaImhy y ogHOCY Ha cBe
Ipyre OpyLITBeHe opraHusanyuje u sajefuuie. OHe cy cBe NOTYMIbEHE JP>KaBU KOja PacIonaxe
MOHOIIONIOM ¢usiuke npuHyHe. VMaxo pasHu cy6jexTs, ApylITBeHe OpraHu3anyje, yipyxema I
Ipyre 3ajefHNUIe BpIIe BIACT y Ap)KaBY, UIAK je Ta BIACT cNabyja y OfHOCY Ha Ap)KaBHY B/IACT.
V13 Tora u npousnasu Aa je ip>xasa cyBepeHa. CBoja Beh knacuyHa cTajamimira o ToM nojmy, JKau
Bopen je usHmo y cBoM gjeny ,1lect xmura o penybmium“ Koje je caxxeTak cBera OHOra LITO je

3 Jlparomup Josuunh, ,CyBepeHNUTET Kao CTPYKTypaTHM eleMeHT Apxase y 21. Bujexy, Hayunu ckyn ca mehyHa-
poonum yuewshem Cunepeuja (bama Jyka: 2011): 193-194.

4 Marej Casuh, ,,CriopasyM o crenujaHIM HapajieTHUM OfHOCKMA — JlejToHCKY TeMesb ofHoca Pemry6muxe Cpricke
u Pery6ruke Cpouje”, Penybnuxa Cpbuja u Penybnuxa Cpncka - cmapu u Hosu nonumuukuy uzazosu, (beorpap:
2014): 186-199.

5 Vipneja cyBepenocTy y yctaBHOnpaBHo Muciu, https://hrcak.srce.hr/file/184419, mpucrynmeno 30.04.2024.
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Bopen Hammcao o Apxxasit. 3a mera je CyBepeHOCT allCOMyTHA ¥ TPajHA BIIACT HeKe peny6uKe Kojy
JlatuHu Ha3UBajy ,maiestatem’, Mitamujaun ,,segnoria‘ ©

Ha pp>xxaBy He MOXe [iejCTBOBATH IPUHYLOM ApyTra ApxaBa. YKonuko gobe fo ymorpe-
6e pUHY/e JOBOAM Ce Y IMUTabe CYBEPEHOCT IPKaBe Ha KOjy je IpMHYAa yiepeHa. Mehytum,
UKo je CBaKa Ip)KaBa He3aBICHA Off PYTUX p>KaBa M OpTaHNU3alyja Crolba, UMaK, y fJaHallbeM
LPYLUTBY U OFHOCKMA [p)KaBa, KajJa Blajia Bemyka KOMYHMKaIja u3Mehy gpikaBa, eKOHOMCKa I
TIOZINTHYKA TI0BE3AHOCT, MOXke fohu o yTuiaja usmehy gpxxasa u yak 5o oppehene 3aBucHocTH
jemHe ApxaBe Off Ipyre WU pasHuX MehyHapopHMX opraHusanuja. Vnax, u y TakBuUM OFHOCH-
Ma JIp)XaBa je C1000/IHa y OfIyYMBakbY U ONIPENie/betbY, Te Off e 3aBUCH Y KOjoj Mjepy 1 Ha Koju
HauuH he 6utn y ogHocuMa ca apyrum apxasama. OpHocu n3Meby npxasa ce oppebhyjy yroso-
pUMa ¥ IpyTMM aKTIMa Koje CK/Iallajy caMe Ap)kaBe; OHe IIPUCTYIIajy ofpehenum mehynaponuum
opraHusalyjaMa 1 To CBe II0Kasyje CyBepeHOCT ip>KaBe, CAMOCTATTHOCT M He3aBMCHOCT JpyKaBHe
BJIACT) Y OJHOCY Ha Jipyre cy6jexTe BaH me. [IITo 3HauM #a Kao IpaBHa KaTeropyja CyBepeHOCT
yMa JiBa BUJA: KBTUTATUBHYU U KBaHTUTATUBHUL. [IpBM moppasyMujeBa cnobopy fpkasa fia Ha
OCHOBY ofipeiaba MebyHaponHor mpasa ypelyjy cBoje ogHoCe ¢ ipyruM p>xaBama (mytem meby-
HapOIHYX yroBOpa), a IPYTH Ce CACTOjU Y IIpaBy ApykaBe fja ce 3alITUTU U OpaHM, 1a IMa BPXOBHY
BJIaCT HaJl CBOjUM IIPUPOFHUM OOTaTCTBUMA, Kao U la CAaMOCTaHO ypebyje cBoje YHyTpalimbe
3aKOHOJABCTBO, YIIPaBY 1 CYACTBO.”

3. TEOPUJE O CYBEPEHUTETY

Ilocroje pasmrduTe Teopuje 0 TOMe KO je HOCUTIAL cCyBepeHuTeTa. Tako ce Kao HajcTapuja
II0jaBM/Ia TEOKPATCKa TEOPHja Koja je AyTo Blajasa, CBe o OYp)KOacKuX peBOIyLMja U [ojaBe
rpabaHcke fpkaBe. [Io TOM TeOKpaTCKOM yuemY, CYBepeH je 60T 1 cBa BIACT KOMA3M Off wera. To
yueme Hajoobe unycrpyjy pujeun Ceeror [laBna: ,Hema BracTu fa Huje o 60ra, a BIacTy UIto
ocToje of 6ora cy ycranosbeHe* Takobe mocroje 1 cpefrbOBjeKOBHE TEOPHje O CYBEPEHUTETY.
IIpBo cy ce pasBumy I€TUCTH, KOjU CMATpajy fia je caMo fip>KaBa CyBepeHa, 3aTUM TeOKpaTH Koju
CMaTpajy fia BIIACT A071a3U HEIOCPeHO Off 60ra, Tfije BIafapa Kao CBOT M3aclaHMKa IOCTaB/ba 6or,
a BPEMEHOM je TO CXOMACTHIKO (IIPKBEHO) yuere yomaxeHo 3acmyroM ToMe AKBIHCKOT (KaHOHU-
CTe) KOjU je 3aCTyIao caBpeMeHMje TeONOIIKO yuere. [Io ToM yuemwy 60T je 11 jajbe M3BOP CBera I1a
1 BIIACTH, OHA JJOMIa3Y1 Off Ihera a/ly He ¥ HeHy u3Bpmonyt. OHu Cy 3eMasbCKOT IIOpHjeKIa, ApyKaBa
1 IheHa BJIACT Cy JIjeNo by ¥ TIpUje CBera MOHapXa Kao TBOPIA IpKaBe.

Io Teopuju APYLITBEHOT YTOBOPA BIACT BUILE HUje O0XKaHCKa HETo Jby/CKa VM leH OCHOB je
APYLITBEHN YTOBOP KOjeM CY Ce JbYIY Y MHTEPECY CBOT OIICTaHKA OFPEK/IM CBOjUX IIPaBa y KOPUCT
IpyiTBeHe 3ajegHuiie. OBUM yroBOPOM, YAPYKMBameM rpahaHa ce cTBapa jelHO 3ajeIHIYKO
HOUTUYKO THjEIIO0 KOje je CYyBEPEHO, a TO jé HapOJ, KOji IMa CBOjy OILIITY BO/bY 1 y APYLITBY CBE
uMa jia 6y7e 1o Toj oniutoj Bosby. Herto kacHuje, 6y p>koasija je HamycTina 0By peBONyLMOHAPHY

6 [lymko JlosuHa, , [1o6anmsanuja u cyBepeHuTeT HaLMOHATIHE fpxkaBe”, 300pHuUK padosa IIpasnoe pakynmema
y Cnaumy (Crmurt: 2006): 23.

7 Jbuwana Mujosuh, Ocnose meljynapoonoz jasroz npasa I ouo (bama Jlyka: Komecrpaduxa, 2019), 64.

8 Pajko Kysmanosuh, Ycmasrno npaso (bama Jlyxa: Apt IIpunt, 2008), 188.
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TOKTPUHY U Kako Kaxe mpod. JoBar Hophesuh, cyBepeHocT npepana Haluju, Koja caMOCTaTHO
Tpeba f1a orydyje o cBojoj cynouHu. PasBuia ce u 1jieja 0 MOCTOjatby HAallMOHATHE CYBEPEHOCT
1 K0ja 00yXBaTa IIpeiCTaBHIYKM CHCTEM BIIACTH y KOMe Ce BJIACT BPIIY IIOCPENCTBOM IIpefiCTaB-
HIKa Koje rpabanu 61pajy Ha cmo6omHuM 1 HemocpegHuM usbopuma. IlojaBua ce u Teopuja
Iap/IaMeHTapHe CYyBePeHOCTH, Tfije TeoOpeTidap beKcTOH TBpAM Aa CyBepeHUTeT MpUIa/a map-
TIaAMEHTY, Ka0 3aKOHOZ}laBHOM opraHy. Hapop uMa u cTBapa onmumry Bo/by Koja je CyBepeHa 1 He
MO>Ke Ce TIPEHOCUTH Ha [IpyTora.

ITopen cBuX 0BUX TeopMja, I0jaBUIIa CE M TEOPHUja O HETUpay cyBepeHoCTH. Iben mpep-
CTaBHUK je ppaHIycKku TeopeTndap JIeoH [Inry Koju cMaTpa fja yMjecTo Ap)KaBe, Koja Huje XUBO
6uhe, ncuxornowky Bo/by mocjenyjy cnyx6ena mua. Cry>xdeHa nuia mocjefyjy opramrema Ha
OCHOBY IIPaBa, a He Ha OCHOBY CyIIepMOPHE BO/be, CTOTa OH CMaTpa fla ce 10jaM CYBEPEHOCTH Kao
Meradusudky Tpeba opbdanuTi. Kao npefcraBHuKa oBe Teopyje U3ABajaMo M eHITIECKOT Teo-
perudapa Xaponpa JIackor Kojy mopude cyBepeHOCT Ap)KaBHOj BIACTY UCTUYYhu fja OH YHOCK
KOH(QY3Ujy ¥ HEIIpaB[Y.

MopepHa apynuitBa ocyheHa cy fia ce 0c/amajy MCK/bY41BO Ha BO/bY HApOJia. YHUBEP3anHo,
Co6OHO 1 jeIHAKO IIPABO I71aca Ofpaciux mpenoapehyje nocrojamwe rpahanckor cyBepennrera,
orpannyasajyhu, Tako cBemoh BracTy. Bo/ba Hapopa je moxperad fpxxaBe, mubepasHe JeMOKpaTije,
OHAKO KaKo IPOMCTHYE U3 jefHAKMX U CTo6OAHMX paBa. Ha Taj HauyH, T3B. IeMOKPATCKH CyBe-
peHnTeT, laHac GopMupa IpKaBHY NONMUTUKY U flepUHNIIE KapaKTep HOPMU Ap)KaBHO-IIPABHOT
nopetka. Hehemo nmorpujemmty 1 ako, y 0BOM CIIy4ajy, KaXkeMo fia je y IUTamwy usBoheme cysepe-
HMTETA Off HapOfIa, Tj. pal)aHCTBa 10 BIACTH, OfHOCHO IPXKaBHUX MHCTUTYLMja. Tako, anicopnuuja
HapoJiHe — AeMOKpAaTCKe MHUIMjaTUBE Y MOJUTUYKO] BO/bY (B/IACTI), KPO3 MTAp/IAMEHT Jaje 3a
Ppe3YITarT CTyIame Ha CHATY U BaXKelbe OILITIX IPaBHIX HOPMI, Koje 61IBajy Ha 3aKOHUT HaYMH
VHKOPIIOpYCaHe y ITO3UTUBHO NPaBo ApxKase.’

4. TP KABHU CYBEPEHUTET

IlocToje Tpu CyIITHHCKA CBOjCTBA ipXKaBHE BIACTI: HE3aBUCHOCT, HEIPEKUAHOCT U Hefljerby-
Boct. HesaBycHOCT 3HauM fja ip)kaBHa BIIACT HUfje IOTYMIbEHA, HHje ofiBIalheHa HIKAKBOj BUILO]
B/IACTH Off 1be. Ta He3aBICHOCT IOCTOjM KAKO Y YHYTpalllibeM TaKo 1 Y ClojballmbeM cMuciy. Hesa-
BYICHOCT 3HA4¥ OPUTMHEPHOCT, Tj. CIOCOGHOCT JipyKaBe Ja OffpeAy OKBYp CBOje HA/IEKHOCTH 1
nHTepBeHIMje. HempekmgHoCT 3HAUM [1a OHA CTAITHO TPaje, 6e3 0631pa Ha TO ITO Ce FeHI HOCHOIY
Mujerbajy. Henje/bMBOCT 3HAUM [1a je TO jeffHa BMIACT YaK M KaJia ce BPIIM IOCPENICTBOM BUIIE OPTraHa,
OHa je YBHMjeK jefHa CaMo ILITO Ce Y OKBUPY e MOTY pasiuKoBaTy nojesyHe GpyHkImje. [Jpxas-
Ha B/IACT je HajBMIIA M 00yXBaTa TPU eNleMEHTa: CIIO/bbYL, YHYTPAILILY M CUHTeTUYKY. CIIO/bIbH
e/IeMeHT 3HauM [ja ip)KaBa Hutje [Y)KHa [ja ce OBIHYje 3al0BIjecTiMa O1LI0 KOje CTpaHe BIacTH
KOja ce HaJlasy M3BaH beHe TepUTopHje (CyBEepEeHOCT Kao He3aBUCHOCT). YHYTPAILbY elTeMEHT
obyXBara CynmpeMaTijy ApsKaBHe BIACTH Y OfHOCY Ha CBE IPYTe BIACTH M MHCTUTYIIMje Ha HeHOj
Teputopyuju. OHa je cyBepeHa ako OfIydyje 0 YCIOBMMA U O HAYMHMMA Ha KOjuMa QYHKIMOHUIITY

9 Bup. Marej Casuh, ,,CyBepenuter gpxaa usmely kpuse mehyHapogror npasa u caBpeMeHe IOMUTHYKE PEATHO-
cru, Honumeua (bama Jlyka: 2014): 69-96.
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Cy6jexTy 1 opraHusanyje Ha mbeHOoj TePUTOPHUjIL. Y3 TO OHa MOpa OXTH Y CTamby Aa Ha epuKaca
HauYMH CaHKI[VIOHMIIIE TIOBpefie APXKABHOT OpeTKa (CyBepeHOCT Kao cynpemaruja). CHTETIY-
KII eJIeMEHT je JIOTMYKa IOC/befIUIIA CII0ja IBa IIPETXOfHA e/leMeHTa, I 03HA4aBa TO fia Ap)KaBHa
BJIACT MO>Ke IPOIMCHBATY HOpMe II0 CBOM HaxoDemy 6e3 MKaKBOT CIO/ballliber WY YHY TPaIlber
orpannyema.' [Ipu onpehuBamy KOHCTUTY TUBHMX eleMeHaTa pykaBe ONIITeNpyuxBaheHo je cTa-
HOBMIITE 110 KOME Cy TO: CTAHOBHUIITBO, TEPUTOPYja U CyBEPEHa B/IACT.

OxnHoCM Ap)KaBa MUCIIO/bABA)jy Ce Kao CKYI MelycoOHMX mpaBa 1 [Y>KHOCTH, U TO HA Taj
HaYlH ja CBAKOM IIPABY jelHe fpXKaBe OfToBapajy ob6aBese Apyre Wi APYIux Apxasa u 0OpHyTO.
Taxo IToBepa Opranusaruje YjemmweHnx Hatyja euHulle a mocroje cbefieha ocHoBHa paBa
Ip)XaBa: IIPaBO Ha OICTaHAK (CaMOOJP>Katbe), IPaBO Ha HE3BUCHOCT (CyBEPEHOCT), IPaBo Ha jefi-
HaKoCT, IpaBo Ha MehyHapopuu cao6pahaj 1 npaBo Ha nomroBame (yBaxaBamwe). CyBepeHUTET
je 3ajegHo ca MPMHIIUIIOM jeTHAKOCTY HajBaXXHUjI A1O Me)yHapogHO IpaBHOT Cy0jeKTUBUTETA
npxase.'! Tpe6a umatyt y BUAY A2 je YIAHCTBO y MelyHapogHUM opraHusaryujaMma f06pOBO/BHO I
Jla BYX0BA HAJJIOKHOCT 3aBUCH Off CAIJIACHOCTY 1 BOMbe Apxasa. Takobe je 3a yrBphusame Haj-
nexHocT Hip. MehyHapopHor cyna npaspe notpebHa cariacHocT apxasne.'

[Ipumjep popmanHo cyBepeHe 1 He3aBICHE [p>KaBe 07 MelyHapogHM yroBopoM je buX.
JlejTOHCKMM COpa3syMOM 3aK/bydeHUM 1995. TofiuHe, CTeKaBIIM CTAaTyC YIaHuIle YieaubeHxX Haluja
1993. rop., mOTIHA/a 0K, MehyHApORHY YIIpaBy, Kako y (GaKTIIKOM TaKo U Y IPaBHOM CMUCTIY: @)
(bakTUIKM BUJ KOHTPOJIE Ce OI7lefia y MO3UIMjM MY/ITHHAIMOHATHUX BOjHYX CHAra 3a IPUMjeHy
criopasyma (JI®OP). Ose cHare cy 110 fiepMHMIINjU, MYITHHAIMOHAIHE BOjHE CHAre 3a IIPUMjeHy
cropasyMa, pacropehene y buX, fa 61 momore fa ce 06e36ujefy OMTOBabe 0BOT CLIOPA3yMa;
MI®OOP He camo /12 je jenuHa Opy>kaHa cUjIa Koja MMa HOTIYHY M HEOMETaHy CMoO0AY KpeTatba,
Ha KOIIHY, Y Ba3[[yXy U Ha BOZY Kpo3 Lujeny buX, Hero je 1 oBNIalITeH Aa Ipefy3uMa IoTpebHa
HejcTBa, YKBY4yjyhu u ymorpeby HeomxonHe cuie fa 61 samtuTio noumrobamwe Criopasyma o
BOjHIMM aCIIeKTMa MUPOBHOT CIIOPa3yMa, Kao 1 ja 61 ce caM 3alTUTHO; 6) IPABHI BILJ KOHTPO-
7ie, KOjJ1 ce OFHOCK Ha cacTaB YcTaBHOT cya buX o kome he xacHuje 61t pujeun.” Iloper cBera
HaBefleHor JlejTOHCKMM MPOBHUM CIIOPa3yMoM IpefBubeHo je i IoCTojame BUCOKOT IIPefiCTaB-
Huka. TBpmba 0 ,IPeTIOCTAB/BEHO] CYBEPEHOCTH  Hallle Ip>KaBe je MOTIIYHO IPUXBAT/bIBA, jep
ce buX jaB/ba Kao cyBepeHa Ap)KaBa, 110 00JIMy CyBepeHITeTa M3jeHaueHa ca 611710 KOjoM APYIoM
IP>KaBOM, Ay CaMO II0JL YCTIOBOM Jia je Cafip)KMHOM BJIacTy KOjy Bplire MHCTUTYLMje bocHe u Xep-
LIerOBJHE 3a]10BO/baH BYCOKM IIPEAICTABHIUK. Y C/Ty4ajy Heclarama ca CTaBoBMMa MHCTUTYLMja buX
(yxpyayjyhu u BUXOBO HeuMbele, HeOHOIIehe OfroBapajyhux akara), BUCOKM IIPeACTaBHUK
Ipe3yMa Ha cebe BplIIerbe [I0CTI0Ba 13 IOMEHa CyBepeHe BIaCTI, Te HaMehe cBojy BO/bY Kao BO/bY
uncturynuja buX. Crora, buX y rakBum curyanujama, IepuoanyHo ryou cBojy CyBepeHoCT, LITO
HapylllaBa HEIPEKUFHOCT M HeNje/bUBOCT Ap>KaBHe BIACTH, 1A je HEKU ayTOpY Ha3UBajy FP>KaBOM
Ca OTpaHMYeHNM CYBEPEHUTETOM U/ HEIOTIYHOM JpXKaBoM.

10 Parko Mapxosuh, Yemasno npaso (Beorpan: [Ipasuu dpakynrer Yuusepsurera y beorpany, 2016 ), 154-156.

11 Mujosuh, Mehynapooro jasHo npaso, 61

12 Buromup onosuh, ®unun Typunnosuh, Mehynapooro jasro npaso (bamwa Jyka: [IpaBuu paxynrer y bamoj
Jlyun, 2009 ), 208.

13 Munenko Kpeha, MeljynapooHo jasro npaso (beorpan: Ilpasuu dakynrer y beorpagy, 2007), 316.

14 Bpanko Xanu Cresuh, [Intame cyBepenoctu boche n Xepiierosute ¢ 063upoM Ha oyamherma BUCOKOT TPefiCTaB-
Huka, loouwwax Ilpasnoz paxynmema (2017): 113-116.
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5. JEJTOHCKM MINPOBHMU CITOPA3YM
CA AKIIEHTOM HA YCTAB BIIX

MehynapopHonpasuu cybjektuButer bocHe u XepiieroBuHe ycmoB/beH je HACTAHKOM U
OKOTHOCTVIMA Koje Cy 0BeJIe [0 KOHCTUTYMUCamba IbeHe PKaBHOIIpaBHe CTPYKType. PaTHa 30MBama
Ha IPOCTOpY OuBLIIe Jyrocnasuje, Hopes HesanamheHNK /byACKUX IATHU, CTPafaba, MaTepyjaHe
IITeTe, IPUBPeHe M eKOHOMCKe JieBacTalllje, JoBe/a Cy U 0 HacTaHKa HeKUX, 0 Tafla Teopu;j-
CKU HeNo3HaTyX o6/mKa fpxxaBHor ypebhewa. HakoH usBpieHe cenecyje mojeMHMX OMBLINX
denepannux jepuuuna COPJ, cyko6 y buX, oxoHyaH je [lejTOHCKMM MUPOBHMM CIIOPa3yMoM (y
nabeM Tekcty: Criopasym), HoBeMbpa 1995. ropuHe. JefHa Off 3HaYajHMX KapaKTEPUCTUKA Kajia je ¥
IUTaby KOHCTUTYMCambe cybjexTyBuTeTa buX BesaHa je 3a unmeHuLy fa je u Ycras buX nguo meby-
HapopHor yrosopa (Axexc IV). Tum Criopa3yMoM Koju II0 CBOj0j IIPaBHOj IPYMpPOAY IPEACTaB/ba,
TIpuje CBera MIUPOBHI YTOBOP, KOHCTUTYMCaHA je buX , caunmeHa of iBa eHTHTeTa- Pemy6ruxe
Cprcke (y gamem Texcty: PC) u @epepanuje buX. Oaj CiopasyM IoTINCaH je IPBEHCTBEHO pajiyt
IpeKu/ia HellpujaTe/bCTBa, TPAjHOT YCIIOCTaB/batba MIIpa M 00HOBe AeBeCTUpaHor Hofpyyja. Kao
nornucHuie nojasuse cy ce buX, Peny6nuka Xpsarcka u CaBesHa Penrybnuxa Jyrocmasuja. PC,
Ko jefiaH Off eHTUTETA, HHje TPETUPAO Kao YTOBOHY, HET0 Kao CTPaHy y CyKoby, Te ce kao Taksa PC
jaB/ba Kao IIOTIMCHUIIA OHOT fiyjena JlejTOHCKOT CIiopasyMa KOjuM ce BpIuy pasrpaHndere Mehy
eHTUTETUMA ¥ OHUX ofpefaba uctor Criopasyma Koju ce T4y 06ycraBe Henpujate/bcTBa. OBakas
tpet™MaH PC y Criopasymy 610 je ycnoB/beH unmeHNIoM Aa je buX ox crpane OYH-a mpusHara
Kao caMmocTanHa fp>xasa Beh 6. anpuna 1992. ronuse, te fa je PC oBranitemha Ha HOTIICUBAbE
MMpOBHOT CIIOpasyMa IpeHujena Ha feneraryjy CaBeste Pery6muke Jyrocnasuje, ciopasyMoM of
29.aBrycra 1995.rouHe." Crora, MOkeMO IPUXBAaTUTV MUIIberbe Aa je CIopasyM HacTao y Bpuje-
Me HajBehe Mohy CAJ 13 meprofa yHUIIOMApHOT CBUjeTa, Kafa cy CAJl 6ue cBjeTcku xereMoH. '¢

Tapammu amepnyxn npencjepauk bun KnHTOH 1 aMepydka affMMHNCTpaLKja HacToje
Za 3aBpieTkoM para y buX nmoentupajy npen gomahom u csjerckom jaBaouthy uayhu y cycper
amepuuxuM n36opuma 1996. roguse. Y momuriraxoM cmuciy Pery6mika Cpricka je 611a fenern-
TUMICaHa Ka0 PaBHOIpaBaH Iperosapayd 6yayhu fja je ;eHO BOjHO ¥ IIOJIUTIYKO PYKOBOJCTBO
Beh 61710 cTaB/beHO MOJ ONTYXKHUIY MehyHapoHOT KpMBUYHOT CyAa 3a 6uBIIY JyrocnaBujy (T3B.
Xamikor TpubyHasa), Te Hytje MOI/IO y4eCTBOBATH y IIperoBopuma. '’

Y npaBHOM cmucity, CriopasyM je TpoM3BOJ, aMepUYKMX IIPaBHMKA KaKo 110 ITPaBHO]j TOTUIIN
TaKo I peMa HoMoTexHIuKoM npucrymy. To Hajoo/be youaBaMo Ha AHeKCy 4, Koji je 3aIIpaBo YcTas
buX u koju ca cBOjux fBaHaecT YwiaHoBa nopcjeha Ha Ycras CAJJ (koju MMa cBera cefjaM 4IaHoBa,
ucTuHa 1 27 amanaMaHa). OBako CloXkeH MYpPOBHM CIopas3yM ca 11 aHekca Hitje 6110 jefHOCTaBHO
Kpeupari. Mako ce upejaumM apxutekToM Criopasyma cMarpa Prdapy Xon6pyk, mocToje casHama
[ia je IeroB MCTUHCKY TBOpAL] TAfAIlbY aMePIIKIY ApxkaBHH cekpeTap Bopen Kpucrodep.'® Kao
00W/be)Kja HOBOYCIIOCTAB/BEHOT ITONUTUYKOT CHCTEMa UCTIIEMO: YCTaB KOji Hije IOHECeH Off CTpa-
He HapoJa HUTY IIPeCTaBHIYKOT THjeNa; CielM(IYHOCT U3BPIIHE BIACTY OJINYEHE Y TPOYIAHOM

15 Mujosuh, Mehynapooro jasHo npaso, 98-99.

16 Cphan Ilepumuh, ,,[Ipomene mehynaponnor noperka u bocxa n Xepuerosuna — 25 rogusa off JlejToHCKOT criopas-
yma”, [Tonumeua (Bamwa Jlyxa, 2020): 44.

17 Bmago Cumosuh, ,Hapop, maptuje u gemoxparuja y bocuu u Xepuerosunu®, ITonumeua (bama Jlyka: 2019): 153.
18 Hosoctu Ha cprickom, Fopgummuia [lejronckor criopasyma: HemoHos/mmusu kpaj para, https://www.bbc.com/serbian/
lat/balkan-46296019, npucrynmbeno: 02.05.2024.
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[pencjepnumTy 1 CaBjeTy MUHICTapa Kao MOMONHOM OpraHy IIpeficjefHUINTBA; HOCTOjambe
3aceOHe a]MIHVICTPATVBHO-TEpPUTOPHjaNHe IjenuHe bpuko auctpukra buX; nocrojame KaHie-
napuje OXP-a; YcraBuu cy buX ca npucycTBOM CTpaHUX CyAuja 1 CHei(UIHOM aleNaioHoM
HapyexxHourhy; cnoxeH us6opHu cycteM u fp.'° Kao rnaBHu nsBop npo6nema ycTaBHOT CUCTeMa
HajBehuM fimjenom jasrba ce Kanuemapuja Bucokor npencrasuuka 3a buX (OXP) u Yerasuu cyp
BuX. OBo cMaTpaMo cBOjeBPCHOM aHOMa/VjoM MMajyhu y BUAY la yCTaBHM CUCTEM MOTY CTBapaTh
¥ MUjembaTy CaMo IeMOKPATCKM OUpaHy 3aKOHOJaBHY opraniu. Telko ce usjacHuTy 1Ta je Beha
IOBpefa Kafia 3aKOH HaMeTHe BICOKM IIPefiCTaBHIUK I Kafia YCTaBHM CyJ y3Me ce61 3a IpaBo
IPAKCy CTBapamba yMjecTo 3alllITUTe ¥ TYMaderba I0CTojehnx IpaBHIX HOPMIL.

Hajnpuje, npentudnxopahemo dpakrope MomuTmdKe 1 MOMIUTUYKO-CUCTEMCKe HepyHK-
nmoHanHocT. IIpBo, y buX youaBaMo HelocTojame jefMHCTBeHe Hallyje MM HeKor o0/uKa
HaumoHaHor uaeHTnTera. Hanme, Hapopy y buX ce He npentndukyjy xao bocanuy n Xepue-
roBiy Beh kao Cp6u, XpBaru, bourmary u Octanu. ITa yak Hu buX Bepbanto HajupuBpKeHUjH
Hapof Kaja je Mujermao HasuB 13 Myciumana usabpao je borumwarny, a He bocanuu. [Ipeocrana
nBa Hapoga Cp6u u XpBaru npeHTHOUKYjY ce mpeTexxHo ca Cpoéujom u Xpsarckom. Jakie, buX ce
TIOHajIpMje Ha/asy y KpU3y HallMOHATHOT naeHTuTeTa. HapaBHo la mocToje ApkaBe Koje CBOjuM
Ha3MBOM He IepCOHMUKY]Y HALMOHATHY UEeHTUTET (HIp. AycTpyja), a pajy ce YIJTaBHOM O
jeIHOHAIMOHATIHUM JIp>KaBaMa. [IpyruM pujednma Hu jefjaH off KOHCTUTYTUBHMX HAPOJia ce He
noucrosjehyje ca 0BoM gpxxaBoM. [Ipyro, IOCTOji BUIIEAELICHN]CKO HETIOBjeperbe u3Mely KoH-
CTUTYTUBHUX Hapofa y BuX, HapouuTo mpoyspoKoBaHO IPOLUUTUM TPATMIHIM CYKOHOM, IITO OBY
3ajeJHNUITY CBPCTaBa y pef NOCTKOHQIUKTUHMX 1 [Y6OKO IOANje/beHNUX IPYIITaBa.

Tpehe, cnaba mehypenurujcka TonepaHiuja, 3moynotrpeba penuruje Te 4eCTo HapylaBarmwe
CeKy/apHMX efleMeHaTa 3HauajaH je pakTop fecrabummsanyje. YeTBPTO, IPUCYTHI CY CTATTHN U
VICTPajHM Y THUIIAj| CIO/BHOTIONMUTIYKUX KpeTarba ICTOYHOT, 3aIaHOT 11 1 McnaMcKor 6moka. Ileto,
HelCKpeHe TIOJIMTHKe eBPOIICKMX MHTerpaliija KojuMa ce Hamehy 11 4ecTo Mujembajy ycoBu 3a
YJIAHCTBO, I7jje MIMaMO HaMeTalbe Pa3HNX 3aXTHjeBa Koje 0Ba IpKaBa He Moxke ucnyHuTu. llecro,
cmaba pasBUjeHOCT NIpUBpefie, HU3aK OPYTO HAIMOHATHM HOXOfAK, HM3aK HIBO 3alIOCTICHOCTH,
€KOHOMCKa 3aBUCHOCT Of] 3a/Iy>K/Baiba IIPY>Kajy II0OBO/BHO T/I0 3a paJiMKa/IHe UJIe0NOTHje U CTBa-
pajy cBaxy Moryhy Hectabunzoct. CeMo, Henojepee rpahana y gpxaBy U lbeHe MHCTUTYIIH]E,
HApOYMTO MIIAJMX, Y YeMy (urypypa mojatax fa gocta Maagux y bocau u XeprieroBuHm xemu
7a je Hamycty. OcMo, BUCOKM NIPEICTABHUK CBOjUM IPOTUBIIPABHUM U TOTIUTHYKY ETEPMUHN-
CaHNUM OfjTlyKaMma Hapymasa buX.?

Ycras buX ce cactoju 13 ABa ujerna: mpeaMOyie M HOPMATMBHOT AujeNia KOji IMa IBaHaecT
ynaHoBa. Ilopey Tora Mamo 1 aHekce, aHekc I cafipu joflaTHe CriopasyMe 0 JbYACKUM ITpaBMMa
Koju he ce mpumjemuBatn y buX, a anexc I, mpemasne onpenbe. Ycrasuu cyn buX je 3ayseo craB
na mpeam6yna®' YeraBa buX mMa MCTO IPaBHO IejCTBO (M CaHTy) Ka0 HOPMAaTUBHMU JIMO YCTaBa.
Hopwmatusuu guo Ycrasa ce cactoju u3 cpegehnx ujennna: 1) buX, 2) myncka npasa i 0CHOBHe
cnobope, 3) HapyIexxHOCTH 1 ofHOCK u3MeDy nHcTUTYIMja buX U eHTUTeTa, 4) Iap/IaMeHTapHa

19 Hesenko Bpamen, ,,][IpaBa KOHCTUTYTUBHMX HapOJa M EHTHUTETA Y IOMUTUYKOM cucTeMy BocHe u Xeprierosuue”,
Besbeonocru gopym (2022): 44-46.

20 Hesenko Bpamer, ,,JlejToHCKa it OCT/A€jTOHCKA KOHIENINja monuTdkor cucrema buX®, Ilpaso usmehy cmea-
parwa u mymauera (Vicrouro Capajeso: 2023): 302.

21 Mapujana [lajpanunh, Ycmaeno npaso (Hosu Cap: IlpaBun dakynrer Yuusepsutera y Hosom Capy), 41.
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CKYIILITHHA, 5) IPeACjefHNIITBO, 6) YcTaBHu cyf, 7) LlenTpanHa 6anka, 8) punancuje, 9) omurre
onpenbe, 10) amanamann, 11) npenaste onpende, 12) cTymarme Ha CHary.

OyHKIMje 1 OBlaLITeha eHTUTETa yTBpheHe Cy OIIITOM HaleXXHoIINy, Te TAKBOM pac-
TI0fIj€7I0M HAJ/IeXXHOCTU, €HTUTETH MIMAjy IIPETEeXXHY BJIACT, Tj. MIMajy CB€ OCUM OHOT ILTO je JaTo
buX. EHTUTETH MMajy CBOjy TePUTOPH]Y, CTAHOBHUIITBO, OPTaHU3aLN]y BIACTH (YCTaBOTBOPHY,
3aKOHOJIaBHY, M3BPIIHY), CBOje opraHe (ap/iaMeHT, Blaxy, leda IpKaBe, CY[OBe, yCTaBHU CYH,
MOMNLNGY), Ap>KaBHe cuMbore (3acTaBy, Ipb U XMMHY) 1 CBe OHO LITO PXKABY YMHY SPKaBOM Ha
yHyTpallmbeM ITaHy.”* BaxxHo je pehu ja entnTeTy MMajy MOryhHOCT IIOCpeIHOT y4ecTBOBamba
y Bohemy cro/pHe monmmtyke 1 myTeM [Ipencjenrnmrsa buX, koje je HaprexHo 3a Bobere cromb-
He TIOIUTHKE U Koje je 00aBe3HO f1a HACTOju, 1A Ce OfTYKe 13 T€ 06/1aCTU JOHOCE KOHCEH3YCOM. Y
CYIIPOTHOM, CBaKJ WIaH, T03Bajyhu ce Ha BUTATHM MHTepeC eHTUTETA, Y3 HOLPLIKY HaIeXKHOT
IPEeICTaBHIYKOT THje/la eHTHUTETa, MOKe CIIPYjed Ty 1a Of/IyKa CTYIN Ha CHary.”

6. YTUIIA] BUCOKOTI ITPEJCTABHUKA
HA CYBEPEHUTET BUX

VHCTUTYIIMja BUCOKOT IPEeCTAaBHUKA yCIOCTaB/beHa je AHekcoM 10 (CriopasyM o iMBuI-
HOM CIIpOBol)ery MUPOBHOT pjelliersa) JlejToHcKor MupoBHOT criopasyMma. HajsaxHuja oamrema
y buX cy: Hagsupame npuMjeHe MIpOBHOT cIOpa3yMa, OfjpXKaBambe OMICKIX KOHTAaKaTa ca CTpa-
HaMa IOTIMCHUIIAMA Jia 61 ce yHanpjehuBano BIX0OBO IIYHO IpUpXKaBambe CBUX LUBIIHUAX
acreKaTa MMPOBHOT pjellerba, KOOPMHALMja aKTUBHOCTY LIMBUIHMX OPTaHM3aIlMja U areHInja
y buX, 3aTum, ’eroBo MpUCyCTBO Ha CACTaHIMMA JIOHAaTOPa, IOCEOHO y BE3) Ca CAaHAIMjoM U
PEKOHCTPYKIIUjoM, TepuoAndHo u3Bjemrasamwe YH-a , EY, CAJl, Pycke Qeneparie 1 Apyrux sant-
TepeCoBaHX B/aJia, CTPaHa I OPraHNM3allNja, y Be3M ca 3afaliuMa Koju ¢y HasezieHn y Criopasymy,
Takobe u 06e36jehuBame yiyTa 1 IpuMarbe U3BjelITaja off KoMecapa MelyHapOfiHIX ITOIINjCKIX
CHara, ycTaHoB/beHVX Y AHekcy I MupoBHor criopasyma. Takobe, oH Moxxe OCHUBATH 1 ApyTra
LMBIJTHA THjera yHyTap 1 u3BaH buX ma 61 onaxinao usspiierwe cBor Manpata. [loper Tora, uMa
TIpaBo ia MMeHyje ofpeheHa miia ako To cMarpa nmorpebuum. HajpaxHuja jecte oppentda Anekca
X, K0ja TOBOPY O TOME /1A j€ BUCOKM ITPECTABHUK KOHAYH Ay TOPUTET 3a TYMayerbe OBOT CIIopas-
yMa 0 IUBUIHOM CIIPOBODebY MUPOBHOT pjellemba.

Iopey BICOKOT IpeCTaBHIKA, YCTaHOB/beH je v CaBjeT 3a CIpoBoherbe Mupa, 4juM feK/Ia-
paliujama je JOLIIO 0 IPOIIPUBAbA HETOBIX OBJIAIITEHA M HAZIEKHOCTH (OHO Huje peaB1heHo
Huty AHexcoM IV, Hutu Anexcom X). Bujehe je koHcTuTyncaso y Jlougony, 8.1 9. reniem6pa 1995.
ropuHe. Tania je opprxana MypoBHa KoHdepeHIja, Ha K0joj je Liyb 6110 fa ce obuje MehyHapoprHa
nofpiiKa 3a crposobeme Criopasyma. Casjet ce cacToju o 58 4naHoBa, Takobe je ycroctaBbeH u

22 Bup. Yemae bocre u Xepyezosune.

23 Marej CaBuh, 3opan Bacupesuh, ,[logjena Hagnesxxnocru y buX usmely cnosa u gyxa...“, [Ipaso usmehy cmesa-
parwa u mymauera (Vicrouno Capajeso: 2023): 231-233.

24 Munan ununosuh, Yemas bocne u Xepuezosure — Hopmamuéeno u cmeapHo (bama Jlyka: Komecrpaduxa,
2008), 30.

378



Conference proceedings / Zbornik radova / 36opHux pagosa

yIIpaBHMU 0f60p % Ka0 M3BPLIHM OPTaH Ha YMjeM YeNTy Ce Ha/lasy BUCOKM IPEfiCTABHUK KOT MEHY]y

MUHICTPY MHOCTPAHNX IIOCTIOBA Y YIIPaBHOM 0F00pY Ha Ipujenyior EBpoIcke yHuje, a MaH#aT My
norsphyje Casjer 6e36jennocty YH. HajanavajHuje fexnapanuje koje je Casjet JOHMO Cy HAeKya-
panyje 13 bona 1997.,u Manpuna 1998 ropi. Y boHy je 10610 oBamITemse Aa ofjIydyje 0 BpeMeHY,
MjecTy 1 a IpeficjefiaBa CacTaHIMMa 3ajefHUYKMX MHCTUTYIINjA, Kao 1 [ia JOHOCK ITPUBPEMEHE

Mjepe Kajia CTpaHe HICY y MOTYhHOCTH Jia ce loroBope, i Koje ocTajy Baxkehe o [Ipencjeprumrao

wnu CaBjeT MUHMCTapa He YCBOje OITYKY Y CKIafy ca MupoBHUM criopasymoM.®® Y Maapupickoj

JeKMapaIuji ce IOMUIbE TO 1A je OH I7TABHYM KOOPAMHATOP aKTUBHOCTY LIMBUIHUX OpTaHM3aLlja,
Kao 1 fa My ce IIPOLIMpYje 0611M KOHCYNITATUMBHUX Y KOOPAMHATOPHUX aKTUBHOCTIL.

OH ce MpeTBOPMO y MHCTUTYLM)Y KOja YYeCTBYje UM Ce JUPEKTHO MUjellla y BpIIEHe 3aKO-
HOJIaBHe, U3BPIIIHE, CY/ICKe I1a ¥ yCTaBOTBOPHe BlacTu. OH je CBOjUM OfTyKaMa JOHOCUO yCTaBHE
HOPMe, Mujeajyhnt ycTaBe eHTUTETa, JOHOCHO HOBE MM MIjerbao mocTojehe 3akoHe, AMPEKTHO
YTUIIA0 Ha M3BPIIHY U CYACKY BIACT MHOLITBOM OJ/TYKa O CMjemNBamby QYHKIMOHEpa, HOCUIIA-
1ja jaBHe BacTy. CBYU 3aKOHM, KOje OH JJOHecCe, cafip>ke HOPMY [ia c€ He MOTY MUjeraTy CBe 0K y
JICTOM OOJINKY ¥ y ICTOM CafipXKajy He Oyny ycBojeHu of foMahux sractu. lakre, Ycras buX He
I03Haje MHCTUTYLIjy BUCOKOT IIPeNCTaBHIKA, OFHOCHO He peaBuba MoryhHoCT 1a oHa Ha 61710
KOjJ Ha4MH Y4YeCTBYje Y CTBapamy IpaBHor moperka buX.?’

Hrip. onnmyka y mpeMeTy mosHara je v kao ,,OJyTyKa 0 KOHCTUTY THBHOCTH Hapopa“. Hehemo
TIOTPMjEIINTH 1 AKO HATTIACKMO [a Cy CBY POOIeMI Taja 1 IIOYeH fia ce pasBujajy. Haume, ommyka
YcraBHOT cyfa je UMIUIeMeHTUPaHa ,foHomeweM “ AManamana LXVI - XCII na Yeras Penry6muke
CpIicke Koje je cBOjoM BO/bOM HaMeTHYO BMCOKM IpeAcTaBHUK (Tafa Bondranr [lerpiy) y buX
u to forocehu Onnyky o u3mjeHama u gonyHama Ycrasa Peny6muke Cprcke. OH je To ypagno
IPOTUBHO Ofpef6ama cafpxaHuM y AHekcy X JlejTOHCKOT MUPOBHOT CIIOpa3yMa ¥ IPOTVMBHO
3axpydrmmMa Koju cy ycBojenn Ha Kodepentmju y bory 1997. rogune. MebyTum, y camoj ogny-
1M BUCOKM MIPECTaBHMUK Ce 1o3MBa Ha yiaH V Anekca X MupoBHor criopasyma, ogpehyjyhu
(HaBoZHY) TPaBHY OCHOB 32 [IOHOIIIelbe OBaKBe ofTyke. HaBegeHM aMaHIMaHMMA YCIIOCTaB/be-
Ho je Bujehe Hapopa PC. Jakie, opMupaHa je IOTITYHO HOBa MHCTHUTYIMja KOja, IpHje Tora Huje
6una nedunucana YcraBoM. JlepuHucaH je mojaM BUTaTHOT HAIMOHATHOT MHTEpeCa, a Takobe
IpoMujemeHa je v HagexxHocT Hapopre ckynmurrune PC u gedyuucan nonoxaj Bujeha Hapoga
Y Ip>XKaBHOIPABHOM IIOPETKY.

JemHOCTpaHMM BOTYHTapU3MOM BUCOKOT IIPEfICTABHUKA U3MMUj€IbEHO je YCTABHO YCTPOjCTBO
Y YCTaBOTBOPHOM ¥ 3aKOHOfIaBHOM KOHTeKCTY 1 cTaryc Perry6muke Cpricke y buX. Ha ocsoBy oBor
amaHfiMaHa HapopHa cKynTiHa BUIe He MOYKe CAMOCTa/THO JOHOCUTY M3MjeHe YCTaBa, MM ITaK
HOBM YCTaB y LjjeNHy, jep je mpensubero fa Bujehe Hapopa y ycTaBOTBOPHOM IOCTYIIKY MIMa paB-
HompasaH craryc. lllTeTHe moc/beauIie 0BaKMX M3MjeHa MOITIE Cy ce BUpjeTu Kafa cy y HaponHoj
ckymurruay ycsojeryt AMangmanyu CXXII-CL Ha Yeras Perry6muxe Cpricke georpehnnckom ehn-
HOM. JacHO je ia ce Of/TyKaMa BUCOKIX IIPeICTaBHIIKa, KOje CY JOHeCeHe N3BaH MHCTUTYLMja buX n
OpraHa eHTNUTETa, a CyIPOTHO YCTaBOM IpefBul)eHIM IpoLiefypaMa fUPeKTHO JOBOAM Y IUTAbe

25 Iherosu umanoBu cy Ibemauxa, ®pannycka, Benuxa bpurtanuja, rannja, Janan,, Kanapa, Pycuja, CAJl, saTum,
EBponcka xomucuja, Ilpencjepnumrso EBpomncke yuuje, Opranusaruja ucraMmcke KondpepeHiyje Kojy mpefcTaBba
Typcka.

26 BoHcka oBmamTera Bucokor npepcraBuuka, https://mail.google.com/mail/u/0/¢hl=hr#inbox/FMfcgzGxSRNbLH
XQnsvhgPZtmtGPXzMW ?projector=1&messagePartIld=0.4, npucrynmeno: 05.05.2024.

27 Mune [Imunh, Munan Ilnnunosuh, Yemaeno npaso (bama Jlyka: [Ipasuu paxynrer y bamwa Jymu, 2020), 193.
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BJIafiaBIHA IIPaBa i yTPO>KaBa IPaBHA CUTYPHOCT. Y KOHTMHYUTETY Ce Kplile Ofipefibe capixane
y wiany I/2 YcraBa buX kojum je neduHucano fa je: ,,bocHa n XepleroBusa feMOKpaTcKa ipxKa-
Ba Koja (pYHKIVOHNIIIE Y CKIafy ca 3aKOHOM J Ha OCHOBY CIOOO[HUX U IeMOKPATCKMX n3bopa“
Of CTpaHe BUCOKVX IPeCTaBHIUKA, KOjU CY y3ypIMpay 3aKOHOJaBHY 11 YCTaBOTBOPHY B/IacT.”®

7.YCTABHO CYJJCTBO Y bUX

OcHoBHM 3affaTaK YCTaBHOT Cyfa jecTe fa mtuty Ycras buX. YcraBHu cyn ce cactoju
of fieBeT wiaHoBa. Yetupu wiana 6upa [IpencraBunyku gom deneparnyje, fsa wiana Hapop-
Ha cxkymmtuHa PC. Tpu unaHa, Koja He Mory 6utu apxxas/banu buX Huty 6110 xoje cycjenHe
IpxaBe, 61pa npeficjenHuK EBporckor cyaa 3a /byficka mpaBa HaKOH KOHCy/Tanuja ca [Ipencjen-
HumrBom.*® Bucoku npencraBuuk 3a bocHy u Xepuerosuny, gana 13.01.2002. ropyHe, JoHMO je
3aKoH 0 Ip>KaBHOj TpaHNMYHOj cyX0u bocue u XepiieroBuse. Jenanaect 4iaHosa [IpefcraBHuYKOr
noma IlapnamenTapHe ckynmTtiHe bocHe n Xeprieropuse IOKpeHyo je MOCTYMaK Ipef, YCTaB-
HUM cyfioM bocre 1 Xepiierosuse 3a olijeHy ycTaBHOCTM OBOT 3aKoHa. [logHoCHOLM 3aXTjeBa cy
VICTUIIA/N JIa BUCOKM TIPE/ICTABHIUK HeMa oB/aliherbe 3a JOHOIIe e 3aKOHa, OTHOCHO HaMeTamba
JICTOT Y CTy4ajy fia ra He usrnaca IlapmamenTapHa ckynmTtiHa boche n Xepuerosuse, jep 3a To
HeMa oBnainherma HuTH npeMa AHexcy X, Hutu npema craBy X1/6 2 boHcke pexnapanyje. Meby-
TUM, IPUINKOM ofTydnBama Cyp je 3ay3eo CTaB Jla Cé OBaj 3aKOH BUCOKOT IIPENCTaBHMUKA HE
Tpeba ucTuBaTH ca POopPManTHONPABHOT ACMeKTa, 0XHOCHO fa Cy/ Huje HaflIeXaH [ia oLljermyje
oByainherma BICOKOT IPEACTaBHIKA, jep ce pajiyt 0 MHCTUTYIMjU Me)yHapogHOTr KapakTepa.

C npyre crpane, Cys MCTOBpEMEHO OLjjelbyje a je MHCTUTYIVja BUCOKOT IPefiCTaBHMKA CYII-
cTUTyupana jomahe MHCTUTYLMje, Tj. 1A je ICTY JijenoBao kao MHcTuTyuuja bocHe u Xepierosuxe,
na 6e3 063upa Ha npupoxy op/amhema foAMje/beHNX BUCOKOM IIpeficTaBHUKY AHekcoM X Omurrer
OKBMPHOT criopasyMa 3a Mup y bocuu n Xepuerosynu, unmbeHuIa fia je 3aK0H 0 JP>KaBHO] Ipa-
HIYHOj CTY>KOM JJOHMO BICOKM ITPENCTABHIK, a He [lap/aMeHTapHa CKYIINTIHA, He MUjetba IeI0B
CTaTyC 3aKOHa, HI Y beroBoj Gpopmu, 6ynyhu fa je oaj 3akoH 06jaB/beH Kao Taka y Cryxx6eHoM
rmacHuKy buX 26. janyapa 2000. ropune. Cyn 3ak/byuyje fa ce Taj 3aKOH MOpa CMaTpaTy 3aKo-
HoM bocHe n XepiieroBuHe i, Kao TakaBs, MOXKe Ce MCIIUTUBATI CA MaTepHjaTHO-ITPABHOTL aCTIeKTa.
Taxo pa Cyp 1yMjeHy BYXOBY CAarIaCHOCT ca YCTaBOM, Te je 3aKOoH o JJpykaBHOj IPaHMYHOj CITYK-
6u mpornmacuo carmacHuM ca YcraBom boche u Xeprieroune. Ha taj Hauns, YcraBuu cyp buX je
oMoryh1o 11 Tpac1pao IyT BUCOKOM IIpeICTABHUKY Ia Ce HAMETHe Ka0 HajBMIIY OpraH Koju MMa
YCTaBOTBOPHY ¥ 3aKOHONABHY BJIACT, INTO he ce kacHuje mokasaty y npakcu.” OBakBy OfnyKy
Cyn je nonuo BehyHoM ImacoBa, mpu 4emy cy cynuje us PC 1sfBojie cBoje Mulberbe, Koje je
om0 y cympotHocTH ca BehuHckuM MunberseM. Tako cyTkutba CHexxana CaBuh y u3fiBojeHOM
MMUIL/bEIbY MCTHYE A ,0BAKBO CXBaTambe Cy/a HMje Y CKIafy ca OMIITUM II0jMOM 3aKOHa, HUTH
IIaK flaje JOBO/bHY apIyMeHTalNjy 3a ofpehuBame kapakTepa OBOT aKTa, ITa CAMIM TYM Y leTOBe

28 Casuh, Bacumesnuh, ,,ITodjena naonemnocmu y buX usmehy cnosa u dyxa... , 236-237.

29 Mune Imuunh, Yemasno npaso (bamwa Jlyka: IIpasuu dpakynret, 2011), 113.

30 Muman IIununosuh, ,Koutposepse crBapama npaBa akTuMa BUCOKOT IIpeficTaBHUKA", [Ipaso usmehy cmeaparea
u mymauerva (Vicrouno Capajeso, 2023): 264-267.
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ycraBHOCTH. JJakie, Caip)KMHCKM II0CMATPaHO, Ca MaTepMjalHoOr acleKTa, OBM aKTHU jeCy 3aKOH-
CKM aKTI.”

MebyTim, ako ce cyx He yIIyIuTa y olijeHy OB/IAIITe ba 3a JOHOIIEEeM OBOT aKTa ca o6pas-
JTIOXEHEM ,,1a TO He Tpeha YMHUTH , ¥ MICTOBPEMEHO IIPUXBATA UCIIUTUBAbE MaTepUjaTHOIPABHOT
acreKTa OBOT aKTa, IOCTaB/ba Ce MNUTabe KaKo Ce MOXKe OLMjeHUTH J1a je y KOHKPETHOM CIy4dajy
pujed 0 3aKOHY, Koju yobudajHO mofpasymujeBa oba acrekra. OljeHa Koja ce 3aCHUBA HA UMEHY
aKTa U BHeroBoM o6jasmuBamy y CryxbeHoM rmacHuky buX, cBakako Huje foBo/sHa. CBOjCTBO
3aKOHa, Kao IIPaBHOT aKTa, ca (JOPMAITHOT aCIeKTa, ofpeheHo je HamexHomhy 3a BEroBo JOHO-
IIErbe, IOCTYIKOM JOHOIIEA I lheTOBOM MaTepMjann3alfjoM, a He CaMO IIOCTbEIbIM EIEMEHTOM,
IITO Y OBOM CIIy4ajy CIIY>KM Kao OCHOB 3@ OfIYKY Cy/fa‘.

8. A JIN JE BUX HEOITPOTEKTOPAT?

Ycras buX, mo je HajBehu Kypuosutet, Huje yTBpANO 06/IK ApKaBHOT ypebema 1 3ampaso
611 6170 TOTMYHO i je opeAly fia ce IpKaBa CacTojyt Off ABa eHTUTeTa IIpaTiyIa ¥ OHa Ja ce pajiyt
0 enepanHoOM, KOHeepaTHOM 1N [TaK, HeKoM TpeheM 06muKy ypebema.

Y nepuony rpabasckor pata, camomnporinaiieHa Perry6nika Bocxa u XepierosyHa go6uma
je MehyHapopHO pu3Hambe, IocTaa je wiaHnua Opranusanuje YjeaumeHNX Halyja, yIIPKOC ToMe
IITO CY M CPIICKM ¥ XPBAaTCKY HAPOJ Y 1b0j IIPOITIACHIIM CAMOCTATHOCT HaJl TEPUTOpUjaMa Koje
cy BehuHckn HacerpaBamu. Tako ¢y y epyofy Opy>KaHOT CyKo6a Ha TepUTOPUjU jefiHe WIAHUIIE,
II0CTOjasIe 3alpaBo TPM APXKaBOTBOPHE 3ajefHMIIe — fpxaBe U jenHa popmanHo MehyHapopHO
npusHarta. To cy 6une Xeprer-bocHa, kao 3ajegHuia Behuackm xpBaTckor Hapopa, PC, kao 3ajer-
HuIa rpahana ca BehMHCKMM CPIICKMM HapoioM I mpocTop reonomutiake Cpenme bocHe xoju
ce PeCcTpUKTMBHO upeHTUduKoBao ca Mehynaponso npusHatoM bocHom n Xepreropunom, ca
BeAMHCKIMM MyCITMMAHCKO-60IIHadKIM CTAHOBHUIITBOM, a KOJI je MICTOBPEMEHO IPEiCTaB/bao
IpPXXaBOTBOPHMU (HAKTOP Y FeONONMUTIYKOM CMIICITY M HETMPAO0 jeAMHCTBEHOCT U MehyHapoHOIpaB-
Hu cy6jextyButer bocHe u Xepreropuse Ha MehyHapopHoM miany®!. CaMuM TUM IITO LOCTOjM
3HaTaH 6pOj PasMYNTIX CTAHOBMIITA Y TIOITIENY IeHOT Ofipelerba 11 ITo ce He MOXKe IPefiCTaBUTH
jemHa MHTerpanHa 1 ommurenpuxsahena fedununuja bocue u Xeplerosiute, MoXkeMo, C IIpaBoM,
TBPAWUTH J1a ce Pajiy O TBOPEBUHY CBOje BpcTe (sui generis).

Mosxe ce pehn fa ce bocna u Xepieropina Hanasu Ha mona myta usmeby mehynapopso
IIpU3HATE p>KaBe M HeolpoTeKTopara. *> HeompoTekToparu ¢y caBpeMeHM 0O/IUIIN 3aBUCHUX
IpaBHYX TNUIA CIMYHYX Ap>KaBama. OHM IIpeficTaB/bajy Ap)KaBHe OpTaHM3Me CIIeL}jaTHOT Kapak-
Tepa Koji Cy ce odenu KoHcTuTyucaty kpajem XX Bujeka. To cy MehyHapopHO npusHare, anu He
IIOTITYHO KOHCTUTYWCAHeE, W TTaK AEKOHCTUTYMCAHE ApXKaBe ca IP)KaBHOMPABHIM CY0jeKTUBU-
TETOM y Me)yHapoHOM IpaBy, Koju Moxke OUTY OrpaHUYEH.

HeomporexTopaTu cy ApaBe Koje He I0Cjefyjy KOHCTUTY TUBHE ellEMEHTE IP>KaBHOCTH,
uMajy mehynapopuu nerurumuret, cenydudan MehynapopHonpasuu cybjektusureT. Mehytum,

31 Bup. Marej Casuh,” Mehynaponronpasuu craryc buX®, IIpastu susom, (2019): 303-320.
32 O oBowme, mupe B. Marej Casuh, ,, bocna u Xepuerosuna - ,,[Ipxana umu Heonpotekropar?, lejmoncku cnopas-
ym, 06e Oeyeruje mupa u noyke 3a céem (beorpap, 2016): 173-192.
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CYBEpEHMTET IHUXOBE BIACTH je JOBEMieH Y MUTaIbeE, jep je IPUCYTHA MHCTUTYLMOHAIM30BaHA
3aBUCHOCT [[P>KaBHIUX OPraHa, y CMUCTY NofpeheHoCTH moce6HOM BambCKOM PeXMMY JIIM TIAK,
KOHKPETHOM OO/IVKY B/IaCTH CIIO/BHOT KapakTepa. bocHoM 11 XepieroBiHOM ce jomr yBujek 6ase
npyre apxase.” buX, y3 IpyUCyCcTBO BICOKOT IPENICTaBHUKA, jeCTe 3aBUCHO IPABHO JINIE CTUIHO
Ip>KaBaMa, OHA je 3ajeffHNUIa PXKaBOTBOPHUX eHTHUTETa Y IIOKYILajy, jep je IpucycTso MehyHa-
POJIHE 3ajejHMIIE, CBAKAKO YMHY HeonpoTeKToparoM. OHa he y 0BOM cTaTycy 6UTH CBe JIOK Ce He
3aTBOPM KaHIleNlapyja BUCOKOT NTPEICTaBHIKA, OFHOCHO CaBjeT 3a MMIIZIEMEHTALNjy MMpa M 0K
opranu bocHe 1 XepIeroBuse, ¢ Apyre cTpaHe, He Ipey3My edeKTUBHe HaJJIXKHOCTIH 1 OiTOBOP-
HOCT 3a II0CTIOBE KOji Cy IpeBubern YcraBoM.

9. 3AK/bYYAK

CyBepeHuteT ip>xaBe ce MaHu(ecTyje y ToMe fia ip)KaBa Ha CBOjOj TEPUTOPUjU MOXKe
BPIIUTY BJIACT HEOTPAHNYEHO, Jia je Ta BIIACT HajBIIIIA, ITO He MoxkeMo pehu 3a buX. 3a bocny n
XepreroBuHy MoxkeMo pehu fia je sui generis spxxaBa. Iben Ycras je cactaBhu auo MehyHapopHor
MIPOBHOT criopasyMa. IIpucycTBo BICOKOT IIpeicTaBHMKA KA0 ¥ CTPAHMX Cy/iija y YCTaBHOM Cyfy
buX notBphyjy Tesy xa je y nuramy spxasa,,coje Bpcre”. HapaBHo, oHa je i YiaHuIa 6pOjHMX
MeDhyHapORHMX OpraHu3aLyja, any Kajia FoBOPMMO O YTOBOPHOM Be3UBaIbY OHO je CBAKAKO CTBAp
BOJbE VM MHTEPECA ;P>KaBe, TAKO Jla M Ty IIOCTOj€ OTPaHIYer-a CyBEPEHNTETA, IIPHje CBETa y BULY
IOIITOBAba Ofipendy KOHBEHIIM]a, /i TOHAB/BAMO, TO je CTBAp BOJbe U MHTepeca apxase. CyBe-
penutet buX he 3aBucuty of Tpu 6MTHA acmeKTa: FeONOIMTIYKOL, YHY TPALIbET IOMUTUYKOT 1
€BPOIICKOT MHTETPALIMCKOL. Y3eTH 3ajefiHo oBM acrektu he y 6ynyhHocTH fomMuHanTHO ofpebu-
BaTy CafIpXaj U cHary cyBepenureTa buX.
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SOVEREIGNTY WITH A SPECIAL FOCUS ON BIH

Ana Peco™
Faculty of Law, University of Banja Luka
Stefan Iveti¢®
Faculty of Law, University of Banja Luka

Summary: Sovereignty is one of the most complex and content-rich theoretical-legal categories. The
term has its roots in the words “Supremus, superanus,” meaning supreme, highest. As a legal category,
it has two types: qualitative, implying the freedom of states to regulate their relations with other states
based on international law through international agreements, and quantitative, consisting of the
state’s right to protect and defend itself, be sovereign over its natural resources, and independently
regulate its legislation, administration, and judiciary.

The purpose of this research is to clarify what sovereignty is, determine the forms of sovereignty in
Bosnia and Herzegovina, and identify who holds sovereignty in Bosnia and Herzegovina.

Selected theoretical sources from constitutional law and international public law, as well as other
documents, books, and articles, were used for this study.

The binding agreements between states reflect their own will and interests, demonstrating equality
rather than subordination to a higher authority.

The sovereignty of Bosnia and Herzegovina will depend on three essential aspects: geopolitical, internal
political, and European integration. Together, these aspects will dominantly shape the content and
strength of Bosnia and Herzegovina’s sovereignty.

Keywords: sovereignty, high representative, Dayton peace agreement.
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STVARANJE NOVOG ZAKONODAVSTVA O RADU
PUTEM DIGITALNIH RADNIH PLATFORMI

Marinko D. Ucur!

Sveuciliste u Rijeci

Sazetak: Procjenjuje se da u EU radi oko 29 milijuna osoba putem digitalnih radnih platformi. Taj
broj brzo raste tako da se ocekuje da ce doseci 2025. godine preko 43 milijuna (Sto je povecanje oko
52%). Digitalna radna platforma radno angaZira izvrSitelja posla za klijenta i tako ih ,spaja“i
organizira rad. Radi se o svim poslovima: taksi, dostave, usluge u kucanstvu, profesionalne usluge,
mikro poslovi i drugima. Najve(i broj osoba koje obavljaju navedene poslove ,klasificirano je kao
samozaposleno osoblje (oko 93%). Nuzna je evidencija, uredivanje, jacanje pravne sigurnosti i odgo-
vornosti subjekata u navedenim odnosima. U postupku je donosenje direktive Europskog parlamenta
i Vije¢a EU u poboljsanju radnih uvjeta u radu putem radnih platformi. U Zakonu o izmjenama i
dopunama Zakona o radu u Republici Hrvatskoj (,N.N.“ 151/22, 64/23) uredeni su specifi¢ni radni
odnosi radnika koji rad obavljaju putem digitalnih radnih platformi, kao poslodavca (obvezni sadr-
Zaj ugovora o radu, zastita sigurnosti i zdravlja radnika na radu, zastita privatnosti, profesionalna
komunikacija i druga prava i obveze). U ovome radu pise se o stvaranju novih propisa i uredivanja
rada putem digitalnih radnih platformi.

Kljucne rijeci: digitalna radna platforma, radni status osoba, poslovi, ugovor o radu, novi propisi.

1.UVOD

Bitna oznaka rada radnika u radnom odnosu s digitalnom radnom platformom ili agrega-
tom, kao poslodavcem je algoritamsko upravljanje, odnosno automatizirano upravljanje poslovnim
procesima: ovaj oblik rada je specifi¢an (poseban, karakteristi¢an) po: subjektima, organizaciji rada,
uvjetima rada, $to se posebno odnosi na sigurnost i zastitu zdravlja, zastita privatnosti, ne uma-
njujudi druga prava, obveze i odgovornosti u radnom odnosu, kako su uredena heteronomnim i
autonomnim propisima i ugovorom o radu.

Dio poslova ,,platformskog rada“ obavlja se u radnom odnosu, dio obavljaju samozaposle-
ne osobe, drugi pruzatelji usluga (primjerice studenti i daci putem posebnih ugovora) i gradani
putem sklopljenih obvezno - pravnih poslova.

Na podruéju i u drzavama ¢lanicama Europske unije (EU) zapoceo je proces stvaranja
radnog zakonodavstva o reguliranju radnog statusa osoba koji rade na (i sa) digitalnim radnim

1 Sveucili$ni profesor i znanstveni savjetnik (u trajnom zvanju) Sveucilista u Rijeci, e-mail: marinko.ucur051@gmail.
com
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platformama. U prosincu 2021. godine zapocela je ,javna rasprava“ u okviru drzava ¢lanica EU
o prijedlogu Direktive Europskog parlamenta i Vije¢a o pobolj$anju radnih uvjeta u radu putem
platformi. Prema sadrzaju pojedinih odredbi u (prijedlogu) Direktive garantiraju se prava svakog
radnika na radne uvjete kojima se ¢uvaju radnikovo zdravlje, sigurnost, dostojanstvo, $titi pravo
na informiranje i savjetovanje u poduzecu, pravo na zastitu osobnih podataka, razvijanje podu-
zetnitva, samozapo$ljavanje i profesionalnu mobilnost.

Direktiva o pobolj$anju radnih uvjeta u radu putem platformi, u postupku do sada, kako
je propisano u primarnim vrelima prava EU,,,¢eka“ donosenje u Europskom parlamentu i Vije¢u.

Na temelju toga Zakon o radu je utvrdio odnose u odredbama koje su na snazi od 1. sije¢-
nja 20242

2. PRAVNI OKVIR, PRAVNI TEMEL]
I OSNOVNA ODREDENJA

Direktiva Europskog parlamenta i Vije¢a o pobolj$anju radnih uvjeta u radu putem plat-
formi (u nastavku: Direktiva o radu putem platformi ili Direktiva), ima temelj i okvir u brojnim
primarnim i sekundarnim vrelima prava EU (acquis communautaire).?

Proveden je ,Redovni zakonodavni postupak® njenog donosenja (prijedlog Europske
komisije, razmatranje na ,nacionalnim parlamentima“ drzava - ¢lanica EU, miSljenje Europskog
gospodarskoga i socijalnoga odbora i odbora regija).

Direktiva treba pomod¢i ostvarivanju ciljeva EU i postivanju temeljnih prava i nacela u
pobolj$anju radnih uvjeta u radu putem platformi, minimalnih standarda u pogledu radnih uvjeta
i poduzetnic¢kih prava ,u cijeloj Uniji“

»0va bi se Direktiva trebala primjenjivati na sve digitalne radne platforme, bez obzira na
njihovo mjesto poslovnog nastanka i neovisno o pravu koje se inace primjenjuje, pod uvjetom da
se rad putem platformi organizira putem te digitalne radne platforme obavlja u Uniji. Na razini
unije trebalo bi se uspostaviti ciljani skup obveznih pravila kako bi se osigurala minimalna prava
u pogledu radnih uvjeta u radu putem platformi®

Digitalna radna platforma je svaka fizicka ili pravna osoba koja pruza komercijalnu uslu-
gu barem djelomi¢no, na daljinu putem elektronickih sredstava (internetske stranice ili mobilne
aplikacije) na zahtjev primatelja usluge. Rad obavlja pojedinac.

Digitalna radna platforma je poslodavac.

Radnik je fizi¢ka osobna koji radi putem platforme.

Poslodavac i radnik sklapaju ugovor o radu i zasnivanju radni odnos prema propisima drZzave.

Ovom Direktivom Zeli se izjednaciti minimalni radni standardi u pogledu radnih uvjeta i
radnickih prava radnika koji rade na digitalnoj platformi s drugim radnicima u cijeloj Uniji. ,To
posebno ukljucuje i ove direktive: Direktiva (EU) 2019/1152 Europskog parlamenta i Vijeca o

2 Marinko Ucur. Direktiva Europskog parlamenta i Vije¢a o poboljsanju radnih uvjeta u radu putem platformi,
»Radno pravo® 6/2022, Zagreb, 2022.; Zakon o radu “Narodne novine” 93/14 do 64/23.

3 Ugovor o funkcioniranju EU, dostupno na internetu; Prijedlog Direktiva o radu putem platformi 2021/0414

(GOD);Ucur. Direktiva Europskog parlamenta i Vijeca o poboljsanju radnih uvjeta u radu putem platformi,
»Radno pravo“ 6/2022.
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transparentnim i predvidivim radnim uvjetima u EU (SL.L. 186, 11.7.2019.); Direktiva 2003/22/
EZ Europskog parlamenta i Vije¢a o odredenim vidovima organizacije radnog vremena (SL.L. 299,
18.11.2007); Direktiva 20058/104/EZ Europskog parlamenta i Vije¢a o radu preko poduzeca za
privremeno zapogljavanje (SL.L. 337, 5.12.2008.).

Treba primijeniti i druga vrela sekundarnog prava o: sigurnosti i zdravlju na radu, o zastiti
zene radnice, trudne radnice, radnice koja je nedavno rodila, Zena radnica koje doje; o ravnoteZi
izmedu poslovnog i privatnog Zivota; radu na odredeno vrijeme, informiranju i obavjestavanju
radnika i drugim pitanjima i odnosima.

Poslodavci imaju pravo na potrebnu fleksibilnost i prilagodbu gospodarskim promjenama.
Radnici imaju pravo na primjerene radne uvjete i pristup socijalnoj zastiti.

Digitalizacija mijenja svijet rada. Omogucuje ,,nastanak i rast digitalnih radnih platformi
bez obzira da li se obavljaju isklju¢ivo na internetu...putem internetskih platformi...ili na hibri-
dan nacin... kombinirano internetskog komunikacijskog procesa s naknadnom aktivnoséu u
fizickom svijetu. ..

Izazovi su ,,posebno ozbiljni u gospodarstvu platformi® Platforme upravljaju sustavom,
putem svoje infrastrukture. Odluke donose automatizirani sustavi. Tim informacijama radnici
nemaju pristup (ne mogu utjecati na odluke). Poseban problem u ostvarivanju i zastiti prava rad-
nika je ,kada platforma djeluje u nekoliko drzava, jer je tesko uspostaviti evidenciju gdje se rad
obavlja i tko taj rad obavlja, a upitna je zastita posebno zasticenih kategorija radnika (mladez, Zene,
bolezljivi, stariji i drugi).

2.1. ERA DIGITALIZACIJE I ,,MODELI RADA®

U sadrzaju ovog rada polaziste je i odredenje da radnik u radnom odnosu, bez obzira na
njegove specifi¢nosti nije trosak, ve¢ vrijednost i treba ga ,,staviti“ u fokus, u centar radno pravnih
i socijalno pravnih odnosa.

Javljaju se i razvijaju nove organizacije rada, nova sredstva, nova tehnologija, pa i radnik
mora biti tome ,,prilagoden*, ali u granicama minimalnih radnih (i socijalnih) prava, kao prirodnih
prava (prava ¢ovjeka, ljudskih prava). Poslovni procesi se automatiziraju (robotiziraju) a radnik
poslove obavlja u sjedi$tu poslodavca, ali i na izdvojenim mjestima rada, pa i kod kuce radnika®.
Bez obzira na mjesto rada poslodavac mora projektirati, organizirati i realizirati proces rada tako
da bude siguran za rad i zastitu zdravlja radnika na radu.

Zahtjevi su:

- smanjenje izloZenosti opasnim radnim tvarima, procesima, radnom okoligu;
- jednostavnije osposobljavanje i edukacija;

- tehnicki nadzor radnog okruzenja;

- poboljsanje u¢inkovitosti i produktivnosti;

- fleksibilnost mjesta rada i radnog vremena;

- sprijeciti nedostatak kadrova ,.kvalitetne radne snage®;

- smanjenje ili uklanjanje poslova koji se ponavljaju rutinski i sli¢nih poslova;
- dosljedno informiranje sudionika na radu;

4 Dusan Drljaca, Hibridni modeli rada u eri digitalizacije (Atlantic grupa, 26.10.2023).
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- uvodenje novih poslova, novih radnih mjesta;

- mogucnosti fleksibilnog radnog vremena;

- odgovoriti da li digitalno pracenje rada dokida privatnost;
- smanjenje stresa, bolesti prouzrocene radom;

- preispitivanje standarda rada;

- nove vjedtine i znanja;

- sacuvati realizaciju ,,privatno — poslovno

- sacuvati,zivi rad®

2.1.1. Kako tehnologija moze osnaziti sigurnost i zdravlja radnika

Za svaki postupak i mjeru sigurnosti i zastitu zdravlja na radu nuzna je komunikacija sa
»zainteresiranim subjektima“ (unutarnja i vanjska komunikacija).

To vazi i za rad putem digitalnih radnih platformi, a pogotovo u sustavu zastite na radu.
Potrebno je postivati specifi¢nosti i primjenjivati posebne mjere i sredstva (kao i kod svakog rada
na daljinu, rada kod kuce radnika, digitalne platforme za uenje) uz naglaseni zahtjev preventive
(prema obvezno izgradenoj procjeni rizika).

Polaziste je u posebnostima poslova i zadataka koje radnik obavlja, u mjestu rada i radnom
okolisu. Poslodavac mora biti identificiran; njegove obveze i obveze radnika, obveze ovlastenika za
zadtitu na radu (prema odredbama ¢lanka 24. Zakona o radu), sve u skladu s prirodom djelatnosti;
uputama za rad na siguran nacin; evidenciju radnog vremena; niz aktivnosti s ciljem o¢uvanja i
unaprjedenja fizickog i psihi¢kog zdravlja te pobolj$anja ravnoteze izmedu poslovnog i privatnog
zivota radnika i drugo $to je posebno ubrzao rad na digitalnim radnim platformama.

Uvodenje digitalne tehnologije pove¢ava produktivnost ali zahtjeva siguran i zdrav rad u
digitalno doba. Rizici se moraju prepoznati na vrijeme, identificirati i njima upravljati.

Radnici koji rade sa (u, na) digitalnim radnim platformama moraju se osposobljavati razli-
¢itim vrstama edukacije (anketa, prikupljanje podataka, evidencije i sl.)°.

Poslodavac — platforma odgovaran je za edukaciju /osposobljavanje radnika (osposoblja-
vanje, ucenje; a za strance ucenje jezika, kulture naroda i drustva, komunikacije, prve pomod¢i, u
pravima i obvezama na radu (i u vezi s radom), upute za rad na siguran nacin i drugo).

Digitalna tehnologija pruza ve¢e moguc¢nosti i za radnike i za poslodavce, ali predstavlja
vece izazove i rizike u pogledu sigurnosti i zdravlja, ,ulazi“ u sve viSe podrugja, oblasti, djelatno-
sti, §to zahtjeva implementaciju inovativnog i produktivnog sustava zastite na radu, prvenstveno
prepoznavanjem i sprje¢avanjem rizika®.

Razne radne aktivnosti radnika koji rade sa digitalnim radnim platformama pokazuje da
razina i tezina radnih zadataka nisu sukladni vjestinama i sposobnostima tih radnika. Zadaca je
poslodavca digitalnih radnih platformi da identificiraju metode i rjeSenja kojima ¢e se pospjesiti

5 M. Petras Pala¢ic¢ i drugi, Kako tehnologija moZe osnaZiti sigurnost i zdravlje zaposlenika, (Zagreb: Ericsson
Nikola Tesla d.d., 26.10.2023).

6 TeaFris¢i¢. Edukacija i osposobljavanje iz podrucja zastite na radu u digitalno doba (Rimac Technology d.o.o0.
Sveta Nedjelja, 26.10.2023).
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motiviranost i angazman radnika koji rade s digitalnim radnim platformama, kako bi posao oba-
vili $to profesionalnije.

Treba izuiti i postaviti organizaciju rada i omoguciti sigurno zaposljavanje i vecu sigurnost
i zastitu zdravlja na radu, ali i ostvarivanju prava na radu i u vezi s radom. To su radna mjesta koja,
u vecem dijelu nemaju drustvenu, organizacijsku i tehni¢ku povezanost i ne djeluju medusobno,
iako su od velikog utjecaja na radno pravni status osoba koje taj posao obavljaju.

Cilj je ,,povezati ¢ovjeka — radnika s organizacijom, sa sredstvima rada, s okolinom i jo§
vaznije je veza ,,Covjek — ¢ovjek, radnik - radnik, informiranje i uklju¢ivanje u odredeni radni
(tehnoloski i drugi) proces’.

Pored ostalog, kao i u drugim djelatnostima, treba ,,poboljsati ukupno radno iskustvo i
mentalnu dobrobit radnika®, poboljsati aspekte rada (organizaciju i drugo). Cilj je: sigurnost rad-
nika, kompetencije radnika, smanjenje monotonosti na poslu, radni ritam koji odgovara radniku,
zadovoljstvo na radu, osposobljavanje, kulture rada, razvijanje ljudskih resursa, u¢enje i pobolj$anje
razlicitih vjestina radnika, razvijanje zajednistva, sindikalno organiziranje, kolektivno pregovara-
nje, zadovoljstvo radnika s poslom, stvaranje sigurnih poslova i stalnost radnog odnosa u kome se
ostvaruju utvrdena prava, obveze i odgovornost.

2.1.2. Klasifikacija radnika koji rade na platformama

Za utvrdivanje, ostvarivanje i zastita prava na radu (i u vezi s radom) nuzna je pravilna
klasifikacija radnika koji rade na digitalnim radnim platformama.

Sada je kvalifikacija takva da se najveci broj osoba koje rade na digitalnim radnim plat-
formama ,tretira“ kao samozaposlene osobe. To su ,slobodni radnici, $to ne odgovara njihovom
stvarnom statusu. Oni su sami odgovorni za svoju sigurnost i zastitu zdravlja jer se radno zastitno i
socijalno zakonodavstvo a i pravo zastite na radu, prvenstveno odnosi na radnike u radnom odno-
su. Te osobe nisu obuhvacene mjerama prevencije u smislu propisa o zastiti na radu, a iskljuceni
su iz socijalnog dijaloga a time i sklapanju kolektivnih ugovora.

Uz to socijalno su izolirani, a poremec¢ena im je ravnoteza izmedu poslovnog i privatnog
Zivota.

Prihodi neophodni za njihov Zivot i Zivot onih koje uzdrzavaju su nesigurni®.

Druga klasifikacija koju ,,preferira“ Direktiva je radnici u radnom odnosu.

3. PITANJA I ODNOSI KOJE UREDUJE
DIREKTIVA O RADU PUTEM PLATFORMI

Direktiva ureduje: predmet i podruéje primjene, definicije, radni status (ispravno utvrdiva-
nje radnog statusa), svrhu Direktive (zastite svih osoba koje rade putem platformi).

7 S. Stefok. Rezultati projekta MindBot, Uprava za rad i zastitu na radu (Zagreb, 26.10.2023).
8 Nadan 31.03.20224. u Republici Hrvatskoj je bilo evidentirano 578 samozaposlenih osoba ,,na platformama®, Podaci
sustava JEER, Ministarstvo rada...RH
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SadrZaj odredbi Direktive odreduje: pobolj$anje radnih uvjeta svih osoba koje rade putem
platformi, ispravno odredenje njihovog radnog statusa, promicanje transparentnosti, pravednosti
i odgovornosti u algoritamskom upravljanju u radu.

Ponavljamo, Direktiva je definirala pojmove: digitalne radne platforme, rad putem platformi,
osoba koja radi putem platformi, radnik koji radi putem platformi i drugi.

U ovim odnosima, pored drugih, javljaju se ova tri subjekta: digitalna radna platforma —
poslodavac, pojedinac — osoba koja radi putem platformi i primatelj usluga, bez obzira da li ,postoji
ugovorni odnos izmedu te osobe koja radi putem platformi i primatelj usluga“

Posebno pitanje u Direktivi i znacaj jesu odredbe o radnom statusu i obveze drzave - ¢lanice
da pravilno utvrdi radni status osobe koja radi putem platforme, da ,,utvrde radni status i osiguraju
da te osobe uzivaju pravo...koje se primjenjuje na radnike®.

Direktiva stvara ,,zakonsku pretpostavku“ da je osoba koja radi sa radnom platformom u
radnom odnosu (s pravom na utvrdenu pla¢u (naknadu za rad), davanje i nadziranje rada, ,oda-
bir radnog vremena,,,prihvacanja ili odbijanja poslova“, angaZiranje proizvodaca... i drugo. U tom
smislu, nije isklju¢eno niti negiranje pretpostavke o postojanju radnog odnosa. Teret osporavanja
je na poslodavcu, koji je duzan ,,pruZiti sve relevantne informacije kojima raspolaze“ u cilju pra-
vilnog utvrdivanja statusa osobe koja rad obavlja putem digitalne radne platforme.

3.1. ALGORITAMSKO UPRAVLJANJE

Direktiva u,,poglavlju III. Algoritamsko upravljanje“ (¢lanak 6 — 10) ureduje: transparentnost
upotrebe sustava automatiziranog pracenja i donosenja odluka, ljudsko pracenje automatiziranih
sustava, ljudsko preispitivanje vaznih odluka, obavjes¢ivanje i savjetovanje, osobe koje rade putem
platformi i koje nisu u radnom odnosu.

Poslodavac obavjestava radnika o automatiziranom sustavu, o nadzoru rada i radnika i o
odlukama koje utjec¢u na uvjete rada radnika (poslovi i zadaci, zarada, sigurnost i zdravlje na radu,
radno vrijeme, napredovanje, odrzavanje statusa i drugo.

Poslodavac daje radniku sazete, transparentne, razumljive informacije i u lako dostupnom
obliku, a posebno zasti¢uje osobne podatke o radnicima. Te informacije poslodavac daje i nacio-
nalnim tijelima nadleznima za rad, na njihov zahtjev.

Poslodavac redovito prati i ocjenjuje u¢inak pojedina¢nih odluka od strane ovlastenih osoba
koje imaju potrebnu stru¢nost, osposobljenost i ovlasti za obavljanje te funkcije.

Poslodavac je duzan dostaviti radniku odluku o ostvarivanju njegovog utvrdenog prava,
omoguditi preispitivanje odluka, a provoditi ,razrjeSenja“ u skladu s normama nacionalnog prava.
Posebna obveza poslodavca odnosi se na savjetovanje i obavje$¢ivanje radnika o ,odlukama koje
se na njih odnose®
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3.2. TRANSPARENTNOST RADA

U posebnim odredbama Direktivom se utvrduje ,,prijava rada putem platformii pristup
relevantnim informacijama u radu putem platformi u cilju ,transparentnih relevantnih podata-
ka“ Poslodavac prijavljuje rad radnika nadleznim tijelima, koja imaju pravo pristupa relevantnim
informacijama. To se ¢ini periodi¢no i na drzavnoj razini.

Posebno je utvrdeno pravo na pravnu zastitu, komunikaciju medu radnicima, pristup doka-
zima, zastita od nepovoljnog postupanja ili ,,nepovoljnih posljedica®

Zakoni drZave ne mogu ,smanjivati“ standarde utvrdene Direktivom.

4. RAD I RADNI ODNOSI RADA DIGITALNIH
RADNIH PLATFORMI UREDEN JE
ZAKONOM O RADU (U HRVATSKOYJ)

0d 1. sije¢nja 2024. u Republici Hrvatskoj primjenjuju se odredbe Zakona o radu koje se
odnose na obavljanje rada putem digitalnih radnih platformi. Sve vi$e je poduzetnickih aktivnosti
i osoba koje realiziraju tu djelatnost’.

Kako je ve¢ napisano ,,platformski rad“ je jedan od novih oblika rada ,koji se razvio zahva-
ljujudi digitalnoj tehnologiji, uz algoritamsko upravljanje poslovnim procesima® U tim procesima
razvijaju se trostrani odnosi izmedu poslodavca - digitalne radne platforme, fizicke osobe — radnika
koji taj rad obavlja za primatelja usluge (klijenta) i agregatora — tvrtka partner na trzi$tu, odnosno
posrednikom u tom odnosu.

Sadrzaj odredbi Zakona o radu, o navedenim pitanjima i odnosima, je:

- koji se rad obavlja kori$tenjem digitalnih radnih platformi (ugovor o radu, placeni rad (i
po drugim osnovama), koristenje digitalne radne tehnologije i dr.);

- definiranje digitalne radne platforme i agregatora, kao poslodavca;

- radnik koji na temelju ugovora o radu obavlja poslove za poslodavca;

- ostale osobe koje temeljem drugog pravnog posla, a ne na temelju ugovora o radu obavljaju
poslove osobno za digitalnu radnu platformu ili za agregatora;

- obveza ljudskog nadzora u automatiziranom sustavu upravljanja radi sigurnosti i zastite
zdravlja radnika te pracenju rada i odluka u tom sustavu®.

9 Marinko Utur. ,,Rad putem digitalnih radnih platformi u Zakonu o izmjenama i dopunama Zakona o radu*, Infor-
mator broj 6776, Zagreb (2023); Zakon o radu ,N.N“93/14 do 64/23

10 B.Igazovic. ,,Zakonsko uredenje rada digitalnih radnih platformi u Republici Hrvatskoj“, Radno pravo, br. 1/24,
Rosip, Zagreb, 2024., 25 - 30.
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4.1. Ugovor o radu

Preferiraju¢i radno pravni status u odnosima obavljanja poslova putem digitalne radne
platforme, Zakon o radu propisuje obvezan sadrzaj pisanog ugovora o radu, preciziraju¢i da pored
podataka iz ¢lanka 15 (za svaki ugovor o radu) mora sadrZavati i podatke koji oznacavaju (karak-
teriziraju) ovaj o radu putem digitalnih radnih platformi (dodjela poslova i uputa za rad, radno
vrijeme i drugi uvjeti rada, oprema i sredstva za rad, informiranje, obu¢avanje, organiziranje, tro§-
kovi koji se priznaju radniku, obvezna osiguranja i drugo).

Posebno su propisane ¢injenice za pretpostavke postojanja radnog odnosa, rad putem digi-
talnih radnih platformi ovisno o opsegu ostvarenih primitaka, evidencija o radu i drugo.

4.2. Prava i obveza poslodavaca

Specifi¢nost ovoga oblika rada zakljucuje se i iz odredbi Zakona o radu kojima se utvrduju
prava i obveza poslodavca, kao $to su: uvodenje radnika u posao i obuka o specifi¢nosti rad-
nih operacija, dostupnosti i transparentnost u radu, imenovanja ovlastene osobe, profesionalna
komunikacija medu subjektima ovih odnosa, dostupnost podataka, omoguéavanje nadzora, izra-
da procjene rizika, upoznavanje radnika sa propisanim pravima, obvezama i odgovornostima na
radu, osposobljavanje i napredovanje i drugo.

Posebna obveza odnosi se na zastitu privatnosti i obradu osobnih podataka radnika koji
rade koriStenjem digitalne radne platforme.

Obveze poslodavca naglasene su i u odredbama Zakona o radu koja se odnose na upravne
mjere i nov¢ane kazne, $to zahtijeva nove napore, poslove i osposobljavanje nadleznih inspektora'!.

5. PODZAKONSKI (PROVEDBENI) PROPISI

5.1. Informacijski sustav jedinstvene elektronicke evidencije rada

Pozivom na nadleznost (ovlast) iz odredbi ¢lanka 14. Zakona o suzbijanju neprijavljenog
rada (,N.N.“ 151/252), Ministar rada, mirovinskog sustava, obitelji i socijalne politike donio je
4. sije¢nja 2024. Pravilnik o jedinstvenoj elektronskoj evidenciji ,,kojim se ureduje informacijski
sustav jedinstvene elektronicke evidencije rada (dalje: sustav JEER), sadrzaj, na¢in unosa, razmjene
i pohranjivanja podataka te ovlastenja za pristup podacima u sustavu JEER“'2

U sustavu JEER pohranjeni su podaci:

- samozaposlenih osoba koje rad obavljaju putem digitalnih radnih platformi;

11 Zakon o radu ,N.N.“ 93/14, 127/17, 98/19, 151/22 i 64/23.
12 Zakon o suzbijanju neprijavljenog rada ,N.N“151/22; Pravilnik o jedinstvenoj elektronickoj evidenciji rada
»N.N.“8/2024. od 19. sije¢nja 2024. stupio je na snagu ,dan nakon objave*“.
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- radnici koji rad obavljaju putem digitalnih radnih platformi;
- ostale osobe koje rad obavljaju putem digitalnih radnih platformi.

U odredbama ¢lanka 2. stavak drugi Pravilnika, propisuje se primjena posebnih propisa
»Koje ureduju zastitu osobnih podataka i propisi koji ureduju povjerljivost posebnih podataka®, a
sve prilikom dostave, pregleda, obrade i pohrane podataka u sustavu JEER".
Sustav jedinstvene elektronicke evidencije rada ¢ini sadrzaj tri dijela te cjeline (sustav JEER):
1) Registar digitalnih radnih platformi i agregatora,
2) Evidencije opsega rada putem digitalnih radnih platformi,
3) Aplikacije za pregled i obradu podataka'.

Sustav JEER je specifi¢an (poseban, propisan), jedan od registara, koji omogucava ,razmjenu
podataka putem integracijskih sustava“ sa tijelima ,.koja imaju javne ovlasti. U njemu su podaci
»zanimljivi“ (vazni) i korisni i za; Hrvatski zavod za mirovinsko osiguranje (podaci o osigurani-
cima i obveznicima uplate doprinosa za obvezno mirovinsko osiguranje, a ,,razmjena podataka“
osnov je za stjecanje i koristenje prava (propisanih socijalnih prestacija) u obveznom mirovinskom
osiguranju); Ministarstvo unutarnjih poslova (,razmjenjuju se podacima o drzavljanima tre¢ih
zemalja (odnosno osoba koje nemaju drzavljanstvo drzave ¢lanice Europskog gospodarskog pod-
rugjaili Svicarske Konfederacije, aimaju drzavljanstvo tre¢e zemlje ili su osobe bez drzavljanstva®),
amogu raditi u Republici Hrvatskoj“'*, Ministarstvo financija i Porezna uprava i JEER ,, razmjenjuju

podakte koji se odnose na drugi dohodak*.
Posebnom odrednom (¢lanak 4. st. 5.) propisuje se: ,,Sustav JEER preuzima podatke iz
temeljnog Registra za osobni identifikacijski broj fizicke i pravne osobe te obrtnog registra®s

5.2. Registar, evidencija i aplikacija

»Registar digitalnih radnih platformi i agregatora provodi se sukladno posebnom propisu o
evidenciji rada koristenjem digitalnih radnih platformi® (¢lanak 5 st. 1. Pravilnika).
Podaci za digitalnu radnu platformu i za agregatora u odgovaraju¢em Registru imaju
»znacajnu razinu sigurnosti a pregled upisa u Registru mogu¢ je odnosnoj digitalnoj platformi i
agregatoru. Podatke u Registar unosi se, odnosno njima se pristupa, ,,putem Nacionalnog identi-
fikacijskog i autentifikacijskog sustava (NIAS) temeljem vjerodajnice...“!”
»~Agregator ima mogucnost pregleda upisa u Registru digitalnih radnih platformi i agrega-
tore koji se odnose na tog agregatora (¢lanak 5 st. 4. Pravilnika)®

13 Zakon o tajnosti podataka ,N.N“79/07, 86/12; Zakon o zastiti tajnosti podataka ,N.N.“ 108/96, 79/07; Uredbe
o mjerama informacijske sigurnosti ,N.N.“ 46/08.

14 Zakon o radu ,N.N“93/14, 127/17,98/19, 151/22 ¢lanak 221a - 221p (posebna evidencija o radu koristenjem digi-
talnih radnih platformi - ¢lanak 221p.

15 Zakon o strancima ,N.N.“ 133/20, 114/22, 151/22. Zakon o drzavljanima drZava ¢lanica Europskog gospodar-
skog prostora i ¢lanovima njihovih obitelji ,N.N.“ 66/19, do 114/22.

16 Zakon o osobnom identifikacijskom broju ,N.N.“60/08, 6/20,44/21. Zakon o obrtu ,N.N.“ 143/13, 127/19, 41/22.
17 Zakon o pravu na pristup informacijama ,N.N.“25/13 do 69/22 Zakon o informacijskoj sigurnosti ,N.N.“79/07
Zakon o radu - cit. ¢lanak 221j.
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Postupkom ,,povezivanja integracijskog servisa digitalnih radnih platformi i integracijskog
servisa JEER®, vréi se upis podataka (,,opsega rada putem digitalnih radnih platformi®) u propi-
sanu evidenciju. U toj evidenciji ,,pohranjuju se podaci o radnicima, samozaposlenim osobama i
ostalim osobama koje obavljaju rad putem digitalnih radnih platformi...“ (¢lanak 6. Pravilnika).

To je u skladu s odredbama ¢lanka 221p Zakona o radu sve u cilju i ,,radi osiguranja transpa-
rentnosti rada digitalnih radnih platformi“ Prema stavku prvom navedenog ¢lanka Zakona o radu
tu evidenciju,,vodiiu elektroni¢kom obliku obraduje Ministarstvo“ (nadlezno za rad). Naglasiti je
da evidencija sadr7i i,,podatke o pokazateljima opsega rada kori$tenjem digitalnih radnih platformi.
Te podatke o pokazateljima ,,opsega rada koriStenjem digitalnih radnih platformi“ daju ti subjekti
(,,osobni broj radnika i osoba koje rade. .. koristenjem digitalne radne platforme te broj i vrsta ugo-
vornih odnosa na temelju kojih te osobe rade koristenjem platforme®i to,, u propisanom roku“'s.

U odredbama ¢lanka 7.1 8. propisana je ,,aplikacija za pregled i obradu podataka“ U susta-
vu JEER pregled i obrada podataka ,,vrsi se putem posebne aplikacije — rad koriStenjem digitalne
radne platforme*, kojoj se pristupa putem Nacionalnog identifikacijskog i autentifikacijskog sustava
(NIAS) putem vjerodajnice koja ima najmanje visoku razinu sigurnosti‘

»Pristup Aplikaciji moze biti potpun (obuhvaca pregled svih podataka koji se vode putem
sustava JEER) i ograni¢en (pregled svih podataka koji se vode putem sustava JEER, osim osobnih
podataka radnika ili drugih fizi¢kih osoba):“ Tehni¢ke upute za pristup i koristenje informacij-
skog sustava JEER i poveznica za pristup sustavu JEER, objavit ¢e se na internetskim stranicama
Ministarstva nadleznog za rad (¢lanak 9. Pravilnika).

6. ZAKLJUCAK

Zahvaljujudi praksi stvara se novo radno zakonodavstvo o radu i radnim odnosima u radu s
digitalnim radnim platformama. To ¢ini EU posebnom Direktivom o pobolj$avanju radnih uvjeta
u radu putem platformi, a Republika Hrvatska Zakonom o radu i podzakonskim (provedbenim)
propisima.

Novim propisima treba osigurati radno pravni status osoba koje rade sa digitalnim rad-
nim platformama i da im se osiguraju radno pravni minimalni standardi na radu i u vezi s radom.

Rad putem digitalnih radnih platformi je novi oblik rada koji ¢e se dalje razvijati. Treba ga
uredivati, pratiti njegovo realiziranje i to nadzirati. Napredovat ¢e digitalna tehnologija, elektro-
nicka sredstva i internetske stranice, mobilne aplikacije i sli¢no. To treba da prati zakonodavstvo,
a posebno o radnim uvjetima, sigurnosti i zastiti zdravlja na radu.

Prava, obveze i odgovornosti poslodavca i radnika u radu s digitalnim radnim platformama
su, u 0snovi, po nazivu, kao i u drugim radnim odnosima, ali je njihov sadrzaj poseban (specifi¢an,
karakteristi¢an) i tako ih treba uredivati, ostvarivati i zasti¢ivati.

Budu¢nost je zahtjevna: u novom socijalnom dijalogu, novim informacijama, obuci i ospo-
sobljavanju, u uvjetima rada (najsirem smislu rijec¢i). Sve je specifi¢no: vrsta rada, organizacija rada,

18 ,Oblik, sadrzaj i na¢in vodenja evidencije...te rok dostave podataka propisuje ministar pravilnikom* - Zakon o
radu - cit. ¢lanak 221. p. st. 8.; Pravilnik o evidenciji rada koriStenjem digitalnih platformi ,N.N.“ 150/23
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nacin rada, odnosi medu subjektima, prava, obveze i odgovornosti subjekata u tim odnosima koje
treba uredivati, ostvarivati i nadzirati. Zahtjev je stalan.
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CREATION OF NEW WORK LEGISLATION
THROUGH DIGITAL WORK PLATFORMS

Marinko Ucur®
University of Rijeka

Summary: It is estimated that around 29 million people work through digital work platforms in the
EU. This number is growing rapidly and is expected to reach over 43 million in 2025 (an increase
of around 52%). The digital work platform engages the executor of the work for the client and thus
“brings them together” and organizes the work. It is about all jobs: taxis, deliveries, household ser-
vices, professional services, micro jobs and others. The largest number of persons who perform the
mentioned tasks are “classified” as self-employed personnel (about 93%).

It is necessary to record, edit, and strengthen the legal security and responsibility of the entities in the
aforementioned relationships. The adoption of a directive of the European Parliament and the Council
of the EU in improving working conditions in work through work platforms is in the process. In the
Act on Amendments to the Labor Act in the Republic of Croatia (“N.N.” 151/22, 64/23) the specific
labor relations of workers who work through digital work platforms, as an employer, are regulated
(mandatory content of the employment contract, protection of the safety and health of workers at
work, privacy protection, professional communication and other rights and obligations). This paper
describes the creation of new regulations and the regulation of work through digital work platforms.

Keywords: digital work platform, work status of persons, jobs, employment contract, new regulations

19 University professor and scientific advisor (permanent position) of the University of Rijeka, e-mail: marinko.
ucur051@gmail.com

398



IIpernepuu Hay4Hu pap DOI 10.7251/NSTT12401399S
Review paper UDK 331.105:004

PRAVO NA DIGITALNU NEDOSTUPNOST RADNIKA

Helga Spadina’
Pravni fakultet Sveucilista u Osijeku
Marijana Ljubi¢*
Pravni fakultet Sveucilista u Mostaru

Sazetak: Digitalizacija rada je iznimno brzo i dalekosezno transformirala radnopravne odnose. U
relativno kratkom vremenskom periodu postalo je moguce obavljati posao bilo kada i sa bilo kojeg
mjesta. Koristenje napredne tehnologije omogucilo je poslodavcima da im radnici postanu dostu-
pni izvan radnog vremena, tijekom odmora i vikenda. Provedena istraZivanja su pokazala da su
tijekom Covid-19 pandemije radnici u prosjeku radili 30% i dulje od svog radnog vremena $to je
ostavilo posljedice po zdravlje i dobrobit radnika. Rad od kuce posluZio je i kao opravdanje uvodenja
digitalnih oblika nadzora radnika u obliku aplikacija koje poslodavcu signaliziraju svako razdoblje
digitalne neaktivnosti radnika. Imajuci u vidu sve znalajnije ugroZavanje temeljnog radnog prava
na ogranicenje radnog vremena, Europski parlament je 2021. godine usvojio Rezoluciju sa prepo-
rukama Europskoj komisiji o pravu na iskljucenje radnika izvan radnog vremena. IstraZivanje koje
smo proveli fokusirano je na tri aspekta prava na digitalnu nedostupnost: prvi je radnopravni aspekt
u kojem smo istraZili europsku pravnu i sudsku regulativu vezanu za odredivanje radnog vremena i
predividivost trajanja radnog vremena. U ovom dijelu postavljamo hipoteticko pitanje je li pravo na
iskljucivanje i digitalnu nedostupnost pravo radnika ili duznost poslodavca. Drugi aspekt istraZivanja
je normativni okvir nacionalnih odredbi o zastiti na radu u kojem postavljamo hipoteticko pitanje
ugrozava li neogranicena dostupnost zdravlje i sigurnost radnika i je li digitalna nedostupnost pre-
duvjet zdravog radnog okruZenja. Treci aspekt istraZivanja je vezan uz razmatranja radnopravne
utemeljenosti digitalnih oblika nadzora radnika. Fokus ovog dijela je normativna osnova i oprav-
danost digitalnog pracenja radnika u kontekstu poveéavanja dostupnosti i smanjivanje razdoblja
zakonom o radu zajamcenih odmora.

Kljucne rijeci: digitalna nedostupnost, iskljucenje radnika, radno vrijeme, digitalizacija, zastita
na radu.

1 Izvanredni profesor, email: hspadina@pravos.hr, ORCID number: 0000-0002-5826-176X
2 Doktorandica na Pravnom fakultetu Sveucili§ta u Mostaru, email: marijanaljubicl@gmail.com
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1. DIGITALIZACIJA RADA I DIGITALNA NEDOSTUPNOST

Digitalizacija rada je iznimno brzo i dalekosezno transformirala radnopravne odnose. U
relativno kratkom vremenskom periodu postalo je moguce obavljati posao bilo kada i sa bilo kojeg
mjesta. Svi akteri radnopravnih odnosa jednoglasni su da je digitalizacija i odgovarajuca upotreba
digitalnih alata donijela brojne gospodarske i dru$tvene koristi i prednosti za poslodavce i radnike,
ali istovremeno se upozorava na brojne negativne odrednice pretjerane i nekontrolirane digitalne
dostupnosti radnika. Koristenje napredne tehnologije omogucilo je poslodavcima da im radnici
postanu dostupni izvan radnog vremena, tijekom odmora i vikenda. Provedena istrazivanja su
pokazala da su tijekom Covid-19 pandemije radnici u prosjeku radili 30% i dulje od svog radnog
vremena $to je ostavilo posljedice po zdravlje i dobrobit radnika. Kako se ograni¢ili negativni aspekti
digitalne dostupnosti radnika, bilo je nuzno regulirati i novo pravo u svijetu radnopravnih odnosa

—‘pravo na isklju¢enje’ - §to je prema definiciji Eurofund-a pravo radnika iskljuciti svoje tehnoloske
uredaje nakon rada bez sno$enja posljedica, te ne odgovaranje na e-mailove, telefonske pozive ili
tekstualne poruke’® Sli¢nu odrednicu ,,isklju¢ivanja” ima i nova Rezolucija Europskog Parlamen-
ta o pravu na isklju¢ivanje prema kojoj to znaci “nesudjelovanje u aktivnostima ili komunikaciji
povezanima s poslom s pomocu digitalnih alata, izravno ili neizravno, izvan radnog vremena,
ukljuéujuci sve alate za pracenje povezane s poslom, sustav mjerenja radnog vremena i procjena
zdravstvenog stanja i sigurnosti koje provodi poslodavac”* Pravo na isklju¢ivanje prema shvacanju
Europskog Parlamenta je ,,pravo radnika da se suzdrze od poslovnih zadaca, aktivnosti i elektro-
ni¢ke komunikacije, kao $to su telefonski pozivi, e-posta i druge poruke, izvan radnog vremena,
medu ostalim, tijekom slobodnog vremena, sluzbenih i godi$njih odmora, rodiljnog, o¢inskog i
roditeljskog dopusta te drugih vrsta dopusta, bez ikakvih negativnih posljedica.®

Digitalni rad od kuce takoder je potaknuo poslodavce da uvedu nove oblike nadzora radnika
koji do sada nisu postojali, te je posluzio kao opravdanje uvodenja digitalnih oblika nadzora radni-
ka u obliku aplikacija koje poslodavcu signaliziraju svako razdoblje digitalne neaktivnosti radnika.

2. PREDNOSTI DIGITALNOG RADA 1
DIGITALNE DOSTUPNOSTI

Povecana fleksibilnost u pogledu vremena i mjesta obavljanja posla

Digitalni rad moZe biti i rad na daljinu, u pravilu rad od kuce, §to podrazumijeva pove¢anu
fleksibilnost u pogledu radnog vremena i mjesta obavljanja rada. Zaposlenicima se omogucava
obavljanje posla kori$tenjem digitalnih alata, kako u vlastitom domu, tako i sa razli¢itih drugih
mjesta po njihovom izboru (hoteli, privremeni smjestaji, vanjski objekti i sl.), a moguce je obavljati
poslove i izvan mjesta rada poslodavca u drugim gradovima i inozemstvu. Vazno je unaprijed utvr-
diti dostupnosti radnika u vremenu koje je utvrdeno kao radno vrijeme, te na¢ine komunikacije

3 Eurofound (2020¢) Right to disconnect in the 27 EU Member States, Working Paper WPEF20019, Eurofound. https:/
www.eurofound.europa.eu/publications/report/2020/telework-andict-based-mobile-work-flexible-working-in-the-digit
4 Rezolucija Europskog parlamenta od 21. sije¢nja 2021. s preporukama Komisiji o pravu na isklju¢ivanje
(2019/2181(INL)) https://www.europarl.europa.eu/doceo/document/TA-9-2021-0021_HR html

5 Ibid.
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izmedu radnika, kao i osigurati sredstva komunikacije i dostupnost potrebnih komunikacijskih
mreza. Na taj se nacin osigurava poslovna komunikacija u horizontalnim i vertikalnim hijerar-
hijskim strukturama - od rukovodecih, do kolega s kojima dijele radne zadace ili koordiniraju
obavljanje posla. Fleksibilnost se o¢ituje i u fleksibilnom kori$tenju dnevne stanke koju radnici
koji digitalno obavljaju posao na izdvojenim mjestu rada najéesée koriste sukladno svojim obi-
teljskim i privatnim obvezama ili u vrijeme koje im najvi$e odgovara obzirom na trenutno radno
opterecenje i obveze izvréenja radnih obveza na vrijeme. IstraZivanja su dokazala da je fleksibil-
nost u pogledu rada kod kuce, slobodnog vremena i promjena rasporeda rada klju¢na za dobrobit
radnika jer smanjuje stres i pobolj$ava zadovoljstvo poslom.®

Povecéana sloboda i autonomija

Obavljanje rada pomocu digitalnih alata izvan poslovnih prostora poslodavca omogucéava
radniku ve¢u autonomiju i samostalnost u upravljanju radnim zadacima. Sloboda u samostalnom
kreiranju rasporeda poslova unutar fleksibilnog radnog vremena podrazumijeva planiranje radnih
zadataka i poslovnih prioriteta, utvrdivanje dinamike i rasporeda, ali ukoliko je potrebno, ovisno
o promjenama okolnosti i potrebama pojedinog radnog zadatka, mijenjanje prethodno utvrdenog
rasporeda rada.” Navedene mogu¢nosti i samostalnost poti¢u radnikovu efikasnost, poduzetnost,
originalnost i inovativnost. Vazno je istaknuti da fleksibilnost u radu i planiranje koje je usmje-
reno na postizanje rezultata umjesto iskljucivog izvr$avanja posla tijekom unaprijed dogovorene
satnice posljedi¢no dovodi do radnikovog profesionalnog razvoja i ostvarenja, kao i njegove vece
odgovornosti i produktivnosti, a sve se to reflektira na pobolj$anje poslovanja u cjelini. Pove¢ana
sloboda i autonomija su istovremeno i prednost i nedostatak jer primjerice Sud pravde EU (CJEU)
nikada nije prevladao nacelo prema kojem je sloboda radnika na odabir svog rasporeda i mjesta
rada snazan pokazatelj samozapo$ljavanja®

Poboljsanje ravnoteze izmedu poslovnog i privatnog Zivota

Digitalni rad podrazumijeva ve¢u samostalnost i fleksibilnost u odredivanju mjesta i vre-
mena obavljanja posla, i na taj nacin radnici mogu odabrati radno vrijeme koje najbolje odgovara
njihovim privatnim obvezama, prioritetima i osobnom rasporedu.’ Poslodavac bi trebao voditi
ra¢una kod omogucavanja digitalnog rada da se utvrde prihvatljivi termini njegova obavljanja i

6 Cf. Ray, T.K,; Pana-Cryan, R. ,Work Flexibility and Work-Related Well-Being. Int. J. Environ. Res®. Public Health
2021, 18, 3254. https://doi.org/10.3390/ijerph18063254 De Valdenebro Campo A.M., Avolio B. and Idrovo Carlier S.,,The
relationship between telework, job performance, work-life balance and family supportive supervisor behaviours in the
context of Covid-19%, Global business review, (2021) https://doi.org/10.1177/09721509211049918. Messenger J. (ed.)
,-Telework in the 21st century: an evolutionary perspective®, Edward Elgar. (2019)

7 Cf. Sewell G. and Taskin L. (2015) ,,0ut of sight, out of mind in a new world of work? Autonomy, control, and spati-
otemporal scaling in telework®, Organization Studies, 36 (11), 1507-1529. https://doi.org/10.1177/0170840615593587
8 C-256/01, Allonby; C-413/13, ENV Kunsten Informatie en Media; judgment of 22 April 2020, B v Yodel
Delivery Network Ltd, C-692/19, ECLI:EU:C:2020:288. U Rainone, S., Digital and remote work: pushing EU labour law
beyond, u The future of remote work (2023), Countouris, N., De Stefano, V. Piasna, A., Rainone S. (ed) ETU, https://
www.etui.org/sites/default/files/2023-05/The%20future%200f%20remote%20work_2023.pdf

9 Cf. Felstead A. and Henseke G. (2017) Assessing the growth of remote working and its consequences for effort,
well-being and work-life balance, New Technology, Work and Employment, 32 (3), 195-212. https://doi.org/10.1111/
ntwe.12097
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ostvarilo balansiranje i pobolj$anje ravnoteze izmedu poslovnog i privatnog zivota radnika.'® Prili-
kom digitalnog rada potrebno je voditi ra¢una o radnom opterecenju, da ne bi doslo do prekomjerne
digitalne ukljucenosti i produljenja radnog vremena.

Smanjenje troskova i usteda vremena putovanja do posla

Fleksibilni rad (rad od ku¢e) dovodi do smanjenja troskova za poslodavce kroz primjerice
nizu cijenu najma poslovnog prostora, troskove odrzavanja, rezijske troskove i sl., smanjuje tros-
kove povezane sa o¢uvanjem okolia," te smanjuju ili u potpunosti isklju¢uju troskove putovanja
radnika na posao. Usteda vremena za putovanje na posao je znacajna kada je razmatramo u kon-
tekstu poboljsanja kvalitete Zivota radnika i omogucavanja postizanja ravnoteze izmedu privatnog
i poslovnog Zivota.'?

Samostalna organizacija radnog vremena i radnih zadataka

Samostalnost u organizaciji radnog vremena kod digitalnog rada je jedna od najve¢ih pred-
nosti takvog oblika rada nad klasi¢nim radom u prostoru poslodavca. Radnici koji su neovisni u
organizaciji radnog vremena i utvrdivanju rasporeda obavljanja radnih zadataka su zadovoljniji i
produktivniji. Vazno je naglasiti da se jo§ veca fleksibilnost i neovisnost postiZe kada radnik moze
sam neovisno utvrditi svoj individualni raspored, odnosno birati u kojem razdoblju radnog dana
¢e obavljati posao.”* Na taj nadin imaj mogu¢nost uskladiti svoje privatne potrebe i prioritete s
obavljanjem zadaca svoga radnog mjesta, ali i uskladiti izvr$avanje poslova i redoslijeda njegova
izvr$avanja sa stvarnim potrebama pojedinog poslovnog zadatka kojega obavlja, neovisno od ras-
poreda radnog vremena kako ga uobi¢ajeno prethodno utvrduje poslodavac. Unutar fleksibilnog
radnog vremena poslodavac moze — ukoliko to dinamika rada omogucava — dozvoliti prilagodbu
pocetka i zavr$etka radnog dana. Provedba fleksibilnog rada zahtijeva prethodne jasne smjernice
i utvrdena pravila, na nacin da se osigura poslovna komunikacija radnika koji koristi mogu¢nost
takvog rada (osobito kod digitalnog rada i rada od kuce) i ostalih radnika. Primjerice, potrebno je

10 Cf. Direktiva (EU) 2019/1158 Europskog parlamenta i Vijeca od 20. lipnja 2019. o ravnoteZi izmedu poslovnog
i privatnog Zivota roditelja i pruzatelja skrbi i o stavljanju izvan snage Direktive Vijec¢a 2010/18/EU. https://eur-lex.
europa.eu/legal-content/HR/TXT/?uri=CELEX%3A32019L1158 Arabadjieva K. (2022) Reshaping the work-life
balance Directive with Covid-19 lessons in mind, Working Paper 2022.01, ETUL https://www.etui.org/publications/
reshaping-work-lifebalance-directive-covid-19-lessons-mind

11 Cf. Eurofound (2022) Is telework really ‘greener’? An overview and assessment of its climate impacts, WPEF 22031.
https://www.eurofound.europa.eu/publications/report/2022/therise-in-telework-impact-on-working-conditions-
and-regulations#wp-106999 Cerqueira E.V.C., Motte-Baumvol B., Chevallier L.B. and Bonin O. (2020) Does working
from home reduce CO, emissions? An analysis of travel patterns as dictated by workplaces, Transportation Research
Part D: Transport and Environment, 83, 102338. https://doi.org/10.1016/j.trd.2020.102338 Beck M.]., Hensher D.A.
and Wei E. (2020) Slowly coming out of COVID-19 restrictions in Australia: Implications for working from home and
commuting trips by car and public transport, Journal of Transport Geography, 88, 102846. https://doi.org/10.1016/j.
jtrangeo.2020.102846 Lachapelle U., Tanguay G.A. and Neumark-Gaudet L. (2018) Telecommuting and sustainable
travel: reduction of overall travel time, increases in non-motorised travel and congestion relief?, Urban Studies, 55
(10), 2226-2244. https://doi.org/10.1177/0042098017708985 Carbon Trust (2021) Homeworking report: An assessment
of the impact of teleworking on carbon savings and the longer-term effects on infrastructure services. https://www.
vodafone-institut.de/studies/homeworking-report/

12 ILO (2022) Working time and work-life balance around the world, ILO.

1L0 (2020) A practical guide on teleworking during the Covid-19 pandemic and beyond, ILO.

13 Direktiva 2003/88/EZ Europskog parlamenta i Vije¢a od 4. studenog 2003. o odredenim vidovima organizacije
radnog vremena.
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unaprijed utvrditi fleksibilne sate rade i temeljne sate rada tijekom kojih ¢e svi radnici biti dostu-
pni kako bi svi radnici mogli organizirati posao i znali u kojim radnim satima je odredeni radnik
dostupan u okviru radnog vremena.

Veéa produktivnost zbog manjeg umora i stresa

Digitalni rad znatno pridonosi ve¢oj produktivnosti radnika smanjuju¢i umor i stres. Razlo-
ga je viSe, u nastavku se navode najbitniji. Potpuno je isklju¢eno putovanje na posao i s posla $to
smanjuje umor i $tedi vrijeme za rad ili odmor. Mogu¢nost transformacije radnog okruzenja u
kojemu se obavlja posao, vezano za osiguranje optimalnih uvjeta, kao $to su udobnost i na nacin
da se osigura smanjenje umora i stresa prilikom obavljanja posla funkcionalnost (npr. bolja prila-
godba temperature i osvjetljenja). Omogucavanjem koristenja fleksibilnog radnog vremena postize
se izbor najoptimalnijeg vremena za obavljanje poslova i omogucava bolje uskladivanje poslovnih
i privatnih obveza, $to smanjuje stres kod radnika i dovodi do poboljsanja kvalitete rada. U okviru
fleksibilnog radnog vremena omoguceno je samostalno planiranje i upravljanje radnim zada¢ama
$to doprinosi boljoj regulaciji radnog opterecenja i dinamike izvr$avanja poslova, uz prilagodbu
radne dinamike i vremena za dnevni odmor i stanku, $to doprinosi smanjenju stresa kod radnika.

Veéa razina zadovoljstva radnika svojim poslom i pospjeSena motivaciju za obavlja-
nje posla

Prednosti koje su rezultat omogucavanja digitalnog rada dovode do povecanja razine zado-
voljstva radnika svojim poslom. Prednosti implementacije digitalnog rada su: fleksibilnost radnog
vremena i mjesta rada, povecanje slobode i autonomije organiziranja radnog vremena i radnih
zadataka, pobolj$ana ravnoteZa izmedu poslovnog i privatnog Zivota. Sve navedeno dovodi i do
veée mogucnosti za profesionalni razvoj, bolju produktivnost i zadovoljstvo radnika svojim poslom
i poticajno djeluje na motivaciju za obavljanje posla.

Smanjene stope izostanaka s posla

Sveukupne prednosti fleksibilnog rada dovode do niZe stope izostajanja s posla. Radnici
kojima je omogucena prilagodba mjesta i vremena obavljanja rada bolje upravljaju i kontrolira-
ju poslovne i privatne obveze, $to dovodi do povecanog zadovoljstva poslom i ve¢e motivacije za
rad. Radnici koji imaju mogucnost prilagodbe radnog vremena lak§e mogu brinuti o privatnim
obvezama (briga o djeci, starijim ¢lanovima obitelji, organizacija lije¢nickih pregleda i sl.), na
nacin da ne moraju koristiti godisnji odmor ili slobodne dane. Bolja ravnoteza izmedu privatnog
i poslovnog Zivota, s prilagodbom vremena izvr§avanja radnih zadataka i slobodom utvrdivanja
prioriteta i dinamike izvr§avanja poslovnih zadataka, dovodi do smanjenja stresa i pobolj$anja
zdravlja radnika, a smanjenje izostanaka s posla dovodi do efikasnijeg upravljanja i koristenja
ljudskih resursa poslodavca.
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3. STETNI UCINCI NEOGRANICENE
DIGITALNE DOSTUPNOSTI

Eticki i pravni izazovi

Digitalni rad i neograni¢ena digitalna dostupnost donose brojne eticke i pravne izazove.
Eti¢ki je neprihvatljiva neprekidna dostupnost koja obuhvaca i razdoblja izvan radnog vremena i
na taj nacin moze dovesti do povrede privatnosti i prava na obiteljski Zivot radnika. Osim $to dovodi
do iskoristavanja radne snage, slijedom poslovne komunikacije s radnikom van radnog vremena
dolazi do pradenja i poremecaja slobodnog vremena i privatnog Zivota. Ujedno se postavlja pitanje
zastite osobnih podataka radnika i njihovo koristenje, prikupljanje i obrada u skladu sa zakonom,
ako su osobni podaci radnika dostupni izvan radnog vremena. Zahtjevi poslodavca za neograni-
¢enom dostupnoséu negativno utje¢u na zdravlje zaposlenika i dovode do izgaranja i narusavanja
kvalitete Zivota. Nepostojanje jasne razlike izmedu radnog i slobodnog vremena ucestalo dovodi
do nekontroliranog prekovremenog rada i iskoristavanja zaposlenika. Neogranicena digitalna
dostupnost ¢esto je rezultat netransparentnih uvjeta rada i nedefiniranih ugovora o radu kojima
nije utvrdeno radno vrijeme (osobito u smislu digitalne dostupnosti i prava na iskljucenje izvan
radnog vremena), §to dovodi do pravne nesigurnosti radnika. Poslodavci su obvezni uspostaviti
jasne politike i pravila digitalnog rada i pravila rada na daljinu uskladene sa zakonom i u¢initi ih
dostupnim svim radnicima. Digitalni rad mora biti pravno utemeljen i eticki prihvatljiv, a kako
bi ostao odrziv neophodno je da pravila rada na daljinu odrzavaju ravnotezu poslovanja i prava
radnika koja proizlaze iz radog odnosa (osobito pravo na odmore, dopuste, stanke i dr.).

Temeljna prava radnika

Povecana digitalizacija rada ¢esto dovodi do stalne povezanosti i stalne dostupnosti koje
mogu imati $tetan u¢inak na temeljna prava radnika i na pravedne radne uvjete, ukljuc¢ujuéi pra-
vednu naknadu, ogranicenje radnog vremena i ravnotezu izmedu poslovnog i privatnog Zivota,
psihicko i fizicko zdravlje te na zdravlje i sigurnost na radu. Digitalizacija rada bi u svojoj osnovi
trebala imati nacela postovanja temeljnih ljudskih prava i temeljnih radnih i socijalnih prava.'*
Temeljna prava radnika su neophodna za osiguravanje sigurnosti radnog mjesta i dostojanstvenih
uvjeta rada, te jednakih i pravednih uvjeta i poslovnih prilika za svakog radnika.'® Neograni¢ena
digitalna dostupnost moze imati $tetne u¢inke na temeljna prava radnika kao i rezultirati njihovim
krsenjem, remecenjem i uskra¢ivanjem. Neprekidna digitalna dostupnost kroz dostupnost radnika
izvan radnog vremena dovodi do krienja temeljnih radnih prava medu kojima su pravo na odmor
(dnevni, tjedni) i stanku u tijeku radnog vremena; pravo na placeni prekovremeni rad; pravo na
siguran rad i zastitu na radu, te pravo na privatan Zivot te zastitu od diskriminacije.

Osim normativnog okvira, sudska praksa Suda Europske unije je odredila kriterije za odre-
divanje radnog vremena, uklju¢ujuci dezurstvo i pripravnost, vaznosti viemena odmora, zahtjeva

14 CL 23.131. Povelje Europske unije o temeljnim pravima. Europski stup socijalnih prava, nacela br. 5,7, 8,91 10,
Revidirana Europska socijalna povelja Vije¢a Europe od 3. svibnja 1996., ¢lanak 2. (pravo na pravi¢ne radne uvjete, uklju-
¢ujudi razumno radno vrijeme i na odmor), ¢lanak 3. (o pravu na sigurne i zdrave radne uvjete), ¢lanak 6. (o pravu na
kolektivno pregovaranje) i ¢lanak 27. (o zastiti radnika s obiteljskim odgovornostima). Clanak 24. Opce deklaracije
o ljudskim pravima navodi se da svatko ima pravo na odmor i slobodno vrijeme, uklju¢ujuéi razumno ogranicenje
radnih sati i periodi¢ni pla¢eni dopust.

15 Cf. ILO (2021) Working from home: From invisibility to decent work, ILO.
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za mjerenje radnog vremena i kriterija za odredivanje statusa radnika.'® Sud je takoder odredio
da se pasivno dezurstvo radnika uz obvezu javljanja na pozive poslodavca u kratkom roku mora
smatrati ,radnim vremenom,’” te postavio obvezu drZavama ¢lanicama da poslodavci uspostave
sustav kojim se omogucuje mjerenje trajanja radnog vremena u danu.'®

Intenziviranje rada

Intenziviranjem rada slijedom neogranicene digitalne dostupnosti dolazi do $tetnih uci-
naka na radnike. Prvenstveno se naru$ava zdravstveno stanje radnika radi stresa do kojeg dolazi
radi nekontrolirane dostupnosti i izvr§avanja radnih zadataka izvan radnog vremena ($to moze
dovesti do brojnih zdravstvenih problema kao $to su nedovoljna koncentracija, umor, bolova uzro-
kovanih stalnim kori$tenjem komunikacijskih uredaja i dugoro¢nim sjedalackim na¢inom Zivota).
Ujedno, radi stresa i dugotrajne iscrpljenosti ¢esto dolazi do smanjenja produktivnosti i pove¢anih
pogresaka u radu. Kroz intenziviranje rada pokusava se poslati poruka radnicima da moraju biti
stalno i neprekidno dostupni poslodavcu, te da se razlika izmedu radnog vremena, kada radnik
mora biti na raspolaganju poslodavcu, i neradnog vremena, kada radnik nije obvezan ostati na
raspolaganju poslodavcu izbrisala, $to nije u skladu sa medunarodnim radnopravnim standardima
koji ve¢ desetlje¢ima ograni¢avaju radno vrijeme i isti¢u da je neradno vrijeme klju¢no za opora-
vak radnika i njegovu radnu produktivnost. Isto tako, dezurstvo i pripravnost se uvijek smatraju
radnim vremenom.

Pravedni radni uvjeti

Osiguranje transparentnih i predvidivih radnih uvjeta je jedan od temeljnih postulata
radnog prava i kao takvo je medunarodno i regionalno uredeno brojnim pravnim instrumenti-
ma. Po$tovanje radnog vremena i njegova predvidivost smatraju se presudnima za osiguravanje
zdravlja i sigurnosti radnika. Ovdje ¢emo istaknuti tri najvaZnija pravna instrumenta koja ureduju
pravedne radne uvjete, prvenstveno radno vrijeme - Konvenciju Medunarodne organizacije rada
(MOR) br.1 o radnom vremenu (industrija) iz 1919, Konvencija MOR-a br. 30 o radnom vremenu
(trgovina i uredi), te Direktivu (EU) 2019/1152 Europskog parlamenta i Vijec¢a od 20. lipnja 2019.
o transparentnim i predvidivim radnim uvjetima u Europskoj uniji. Direktiva u uvodnim napo-
menama naglasava da ,svaki radnik ima pravo na radnici imaju pravo na pravedno i ravnopravno
postupanje u pogledu radnih uvjeta, te radne uvjete kojima se ¢uvaju zdravlje, sigurnost i dosto-
janstvo, na ograni¢enje maksimalnog trajanja radnog vremena, na dnevni i tjedni odmor te na
placeni godi$nji odmor.“'® Direktiva ureduje obvezu poslodavca da radnicima pruze informacije
o klju¢nim aspektima radnog odnosa, da utvrde tzv. referentna razdoblja rada tj. vremenska raz-
doblja tijekom odredenih dana za vrijeme kojih se rad moZe obavljati na zahtjev poslodavca, kao i

16 Presude Suda od 5. listopada 2004., Pfeiffer i ostali, od C-397/01 do C-403/01, ECLI:EU:C:2004:584, to¢ka 93;
od 7. rujna 2006., Komisija protiv Ujedinjene Kraljevine, C-484/04, ECLI:EU:C:2006:526, to¢ka 36.; od 17. stude-
noga 2016., Betriebsrat der Ruhrlandklinik, C-216/15, ECLI:EU:C:2016:883, totka 27.; od 21. velja¢e 2018., Matzak,
ECLI:EU:C:2018:82, C-518/15, to¢ka 66.; i od 14. svibnja 2019., Federacion de Servicios de Comisiones Obreras (CCOO),
C-55/18, ECLI:EU:C:2019:402, tocka 60.) Misljenje Suda od 21. veljace 2018., ECLI:EU:C:2018:82, C-518/15, tocka 66.

17 Presuda Suda Europske unije u predmetu C-518/15.

18 Presuda Suda Europske unije u predmetu C-55/18.

19 Direktiva (EU) 2019/1152 Europskog parlamenta i Vije¢a od 20. lipnja 2019. o transparentnim i predvidivim rad-
nim uvjetima u Europskoj uniji.
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raspored rada kojim se utvrduju sati i dani kada obavljanje posla pocinje i zavr$ava.? Ove odred-
be imaju posebno znacenje u kontekstu prava na digitalno isklju¢ivanje i digitalnu nedostupnost
radnika. Neograni¢enom digitalnom dostupnos¢i uveliko se mogu narusiti pravedni radni uvjeti,
osobito u smislu omogucavanja jednakog radnog vremena svim radnicima u skladu s propisima,
placenog prekovremenog rada, osiguranja ravnoteze izmedu poslovnog i privatnog Zivota i opée-
nito osiguravanja jednakih prava za sve radnike.”!

Produljenje radnog vremena

Istrazivanje koje je proveo Eurofound neposredno nakon pandemije pokazalo je da je 27
% ispitanika koji su radili od kuce radilo u slobodno vrijeme kako bi uspjeli obaviti sav posao, te
ukazuju na vjerojatnost da ¢e osobe koje redovito rade od kuce raditi vi$e od 48 sati tjedno, koji je
itjedna gornja granica, vi$e nego dvostruko veca i da postoji rizik od odmora kraéeg od potrebnih
11 sati izmedu radnih dana, kako je predvideno pravom Unije, u usporedbi s osobama koje rade u
prostorima svojeg poslodavca; istice da gotovo 30 % takvih radnika na daljinu navodi da svaki dan
ili nekoliko puta tjedno rade tijekom slobodnog vremena, u usporedbi s manje od 5 % radnika koji
rade u uredima te da je vjerojatnije da ¢e radnici na daljinu raditi na nepuno radno vrijeme.?? Takvo
produljenje radnog vremena i neograni¢ena digitalna dostupnost ima brojne negativne posljedice
po psihofizi¢ko zdravlje radnika. Osim toga, produljenje radnog vremena bez prethodne najave ili
plana narusava se temeljno pravo radnika na privatnost i obiteljski Zivot jer dolazi do naruSavanja
ravnoteZe privatnog i poslovnog zivota, te na jednake i pravedne uvjete rada.. Radnici su izlozeni
poja¢anom stresu slijedom neprekidne dostupnosti (u privatno i poslovno vrijeme), $to smanjuje
koncentraciju za obavljanje poslovnih zadataka. Ranije spomenuta Direktiva o predvidivim rad-
nim uvjetima ureduje da poslodavac mora radnika unaprijed obavijestiti o predvidivom obrascu
rada kada je isti u potpunosti ili uglavnom predvidiv, mora ga obavijestiti i o trajanju standar-
dnog radnog dana ili tjedna radnika te o uredenju u vezi s prekovremenim radom i naknadom
za prekovremeni rad te, prema potrebi, uredenjem za promjenu smjene. Ukoliko je obrazac rada
u potpunosti ili uglavnom nepredvidiv, poslodavac radnika mora obavijestiti o nacelu da je ras-
pored rada promjenjiv, broju zajam¢enih placenih radnih sati i naknadi za rad obavljen povrh tih
zajaméenih sati, te o referentnim satima i danima unutar kojih se od radnika moze traziti da radi
i o minimalnom razdoblju nakon obavijesti na koji radnik ima pravo prije poéetka radnog zadat-
ka i, prema potrebi, roku u kojem poslodavac moze otkazati taj radni zadatak.”* Sva ova pravila
se analogno primjenjuju i na digitalni rad od kuce jer i u takvom radu potreba za angazmanom
radnika izvan radnog vremena mora biti uglavnom predvidiva i kori$tena samo u iznimnim slu-
¢ajevima. Stoga je pravo na iskljucivanje pravo koje ¢e se koristiti samo u slu¢ajevima redovnog
obavljanja posla i ne bi bilo primjenjivo u izvanrednim okolnostima kada se od radnika trazi da
je na raspolaganju poslodavcu kao npr. kod dezurstva ili pripravnosti radnika.

20 Ibid.

21 Ibid.

22 Eurofound, 31. srpnja 2019. ,,Pravo na iskljuc¢ivanje”, Eurofound, ,Pravo na isklju¢ivanje u 27 drzava ¢lanica EU-a”,
izvje$¢e sindikata UNI Global Union naslovljeno ,,The Right to Disconnect: Best Practices” (Pravo na isklju¢ivanje:
najbolje prakse).

23 Ibid.
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Brisanje granica izmedu poslovnog i privatnog Zivota

Neogranicena digitalna dostupnost dovodi do brisanja granica izmedu poslovnog i privatnog
zivota radnika $to je upravo suprotno teznjama Europske Komisije koja ve¢ godinama pokusava
formalizirati uspostavu ravnoteze izmedu poslovnog i privatnog Zivota radnika.** U uvjetima veli-
ke kompetitivnosti na trzistu rada i znatno ubrzanog radnog procesa, radni zadaci se digitalno
dodjeljuju putem razli¢ith digitalnih alata i platformi. Radnici mogu smatrati - i ¢esto smatra-
ju - da ukoliko odmah odgovore na radni zadatak, dobro obavljaju svoj posao. U novonastalnim
okolnostima, neprekidna digitalna dostupnost postaje pozeljna kako bi se dokazala posvecenost
poslu. Stoga radnici postaju stalno digitalno dostupni poslodavcima, obavljaju posao izvan radnog
vremena i neograniceno Zrtvuju svoje privatno vrijeme kako bi obavili $to je moguce vise posla u
$to je mogude kra¢em vremenu. I ¢ak i kada poslodavac nakon radnog vremena nema dodatnih
zahtjeva i naj¢e$¢e ne komunicira putem digitalnih alata s radnikom, radnik moze neprekidno
pratiti sve digitalne uredaje (kompjuter, telefon, tablete, itd.) u i$¢ekivanju radnih zadataka i na
taj nacin je na raspologanju poslodavac kojem je digitalno dostupan. Na taj nacin radnik gotovo
nikada nije u cijelosti iskljuc¢en od poslovnih obveza i prozivljava kontinuirani i neprekidni stres
zbog mogucih radnih zadataka koji mu mogu biti digitalno upuceni.

Psihicko i fizicko zdravlje

Neograniéena digitalna dostupnost ima znacajne Stetne utjecaje na psihicko i fizicko zdravlje
radnika. Rezolucija o pravu na iskljucivanje navodi da radnici koji rade od kuce ¢e$ée prijavljuju
stres povezan s radom i pate od poremecaja spavanja, stresa i izloZenosti svjetlu digitalnih zaslona
te napominje da su drugi udinci na zdravlje radnika na daljinu i radnika koji su izrazito mobil-
ni glavobolje, zamor o¢iju, umor, anksioznost i misi¢no-kostani poremecaji, dok radni prostori
uspostavljeni ad hoc u domu, kao i prijenosna ra¢unala i druga oprema ne ispunjavaju nuzno
ergonomske standarde.

Stalna digitalna dostupnost radnika, bez mogucnosti isklju¢enja dovodi do pojacanog stre-
sa, uzrokuje smanjenje koncentracije i dovodi do kognitivnog i emocionalnog preopterecenja i
iscrpljenosti radi toga $to nakon razdoblja obavljanja posla nije nastupio odmor i rasterecenje.
Pretjerana izloZenost radiofrekvencijskim zrac¢enjima rac¢unala ili mobilnog uredaja izaziva karce-
nogene uc¢inke. Radnici koji prakticiraju digitalni rad i rad od kuce velikim dijelom su izolirani od
radnih kolega koji obavljaju poslove u poslovnim prostorima poslodavca, $to proizvodi odredene
negativne ucinke, kao $to je iskljucenost iz radnog i poslovnog okruzenja i nepostojanja osobne
interakcije s ostalim kolegama. Stalna digitalna dostupnost uzrokuje i ovisnost o sredstvima rada
(ra¢unalima, mobilnim uredajima). Stalna povezanost dovodi do narusavanja kako fizickog zdravlja
uzrokovanog nedovoljnim kretanjem ali tako i psihi¢kog zdravlja, pomanjkanjem sna, emocional-
nog iscrpljivanja i tjeskobe, kao i sindroma izgaranja na poslu zbog nemoguénosti uskladivanja
privatnog Zivota i izvr$avanja poslovnih obveza.

24 Direktiva (EU) 2019/1158 Europskog parlamenta i Vijeca od 20. lipnja 2019. o ravnotezi izmedu poslovnog i privat-
nog Zivota roditelja i pruzatelja skrbi i o stavljanju izvan snage Direktive Vije¢a 2010/18/EU. Konvencija MOR-a br. 156
o radnicima s obiteljskim obvezama iz 1981. i popratna Preporuka br. 165.

25 Rezolucija o pravu na iskljucivanje.
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Zdravlje i sigurnost na radu

Poslodavci imaju zakonsku obvezu osigurati radnicima sigurno radno okruzZenje koje sprje-
¢ava ozljede na radu i $titi radnika od bolesti vezanih za rad i profesionalnih bolesti.?® Unato¢
brojnim prednostima digitalnog rada, rad na daljinu (i rad od kuce) ¢esto ima negativne posljedice
na zdravlje radnika, koji se manifestiraju slijedom nekontroliranog obavljanja posla izvan granica
zakonom utvrdenog radnog vremena. Digitalna dostupnost radnika dovodi do situacije vi$esatne
dostupnosti i dugog razdoblja rada upotrebom digitalnih tehnologija $to neminovno negativno
utjeCe na njegovo zdravstveno stanje. Radi toga dolazi do neprestanog naprezanja vida, dugog
provodenja vremena za radnim stolom, te nepravilnog sjedenja i drzanja tijela.”” Poslodavac je
obvezan izraditi procjenu opasnosti za sva radna mjesta s racunalom, vode¢i racuna o moguéim
opasnostima od naru$avanja zdravlja radnika i provesti mjere za otklanjanje utvrdenih nedostataka.
Postavlja se pitanje nedovoljne zakonske reguliranosti rada na siguran nacin kod rada na daljinu
u slucajevima digitalne dostupnosti radnika izvan redovitog radnog vremena. Preduvjet sigurno-
sti rada je i pridrzavanje svih sigurnosnih mjera utvrdenih zakonom i opéim aktima poslodavca.
Medutim, ¢esto je izvan kontrole poslodavca osiguranje svih potrebnih mjera u vezi sa zastitom
zdravlja i sigurnog rada u slucaju digitalnog rada, osobito kada se od radnika ocekuje da su neo-
grani¢eno digitalno dostupni i moraju obavljati poslove s bilo kojeg mjesta. Radnik u tom slu¢aju
ne moze planirati niti vrijeme niti mjesto na kojemu ¢e morati obavljati svoj posao, a posebice ne
moze planirati svoj privatni Zivot jer mora neprekidno pratiti digitalne uredaje i aplikacije za rad
i biti stalno digitalno dostupan da bi izvrsio radne zadatke.

Ravnopravnost muskaraca i Zena

Tradicionalne rodne uloge u domu i obitelji neizbjezno se reflektiraju i na odnose u svijetu
radnopravnih odnosa, tako da je zaposlenim majkama s uzdrzavanim ¢lanovima obitelji kojima
je potrebna skrb teze odvojiti obiteljske od poslovnih obveza kada obavljaju digitalni posao u
obiteljskom domu. Neogranic¢ena digitalna dostupnost radnika ima negativan utjecaj na ravno-
pravnost muskaraca i Zena ne trzi$tu rada jer Zene koje se skrbe za clanove obitelji zbog potreba
tih ¢lanova obitelji ili potreba vodenja kucanstva ne mogu biti jednako digitalno dostupne izvan
radnog vremena koliko to mogu biti mugkarci $to ima izravne posljedice na njihovu poziciju u
radnim odnosima u pogledu mogu¢nosti napredovanja, stru¢nog usavrsavanja, sluzbenih putova-
nja i svih ostalih aspekata radnih odnosa. Stoga je ograni¢avanje digitalne dostupnosti mjera koja
neizravno utjece i na povecanje ravnopravnosti muskaraca i Zena na trzi$tu rada.?® Nerazmjeran
ucinak digitalne dostupnosti na Zene koje naj¢e$ce obavljaju obiteljske obveze vezane uz pruzanje

26 Direktiva Vije¢a 89/391/EEZ od 12. lipnja 1989. 0 uvodenju mjera za poticanje pobolj$anja sigurnostii zdravlja rad-
nika na radu. Direktiva Vijec¢a 91/383/EEZ od 25. lipnja 1991. o dopunama mjera za poticanje pobolj$anja sigurnosti i
zdravlja na radu radnika u radnom odnosu na odredeno vrijeme ili privremenom radnom odnosu.

27 Eurofound (2020) Women and labour market equality: Has COVID-19 rolled back recent gains?, Publications Office
of the European Union. https://doi.org/10.2806/302982

28 Cf. Eurofound (2020) Women and labour market equality: Has COVID-19 rolled back recent gains?, Publicati-
ons Office of the European Union. https://doi.org/10.2806/302982 European Commission (2021) Report on gender
equality in the EU. ttps://ec.europa.eu/info/sites/default/files/aid_development_cooperation_fundamental_rights/
annual_report_ ge_2021_en.pdf Eurofound and ILO (2017) Working anytime, anywhere: The effects on the world of
work, Publications Office of the European Union and International Labour Office. https://doi.org/10.2806/372726
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skrbi i njege djeci, starijim, bolesnim i nemo¢nim ¢lanovima obitelji se mora uzeti u obzir kada
razmatramo pravo na isklju¢ivanje.”

4. RADNOPRAVNI ASPEKTI PRAVA NA ISKLJUCIVANJE

Tko je duzan osigurati i provesti pravo na iskljucivanje i digitalnu nedostupnost rad-
nika ?

Rezolucija o pravu na isklju¢ivanje je na samom pocetku uvodnih odredbi jasno odredila
da je pravo na isklju¢ivanje i digitalnu nedostupnost radnika duznost poslodavca.*® Rezolucija
je uredila da je ,,duznost poslodavaca da poduzimaju potrebne mjere kako bi radnicima pruzili
mogucnosti za ostvarivanje prava na isklju¢ivanje na posten, zakonit i transparentan nacin uz
objektivan, pouzdan i pristupacan sustav mjerenja dnevnog radnog vremena svakog radnika, u
skladu pravima radnika na privatnost i na zastitu njihovih osobnih podataka.“ Drzave ¢lanice
moraju osiguravati normativni okvir kojim ¢e poslodavcima zabraniti diskriminaciju, nepovolj-
nije postupanje, otpustanje i druge nepovoljne mjere zbog toga $to su radnici ostvarili ili pokusali
ostvariti svoje pravo na iskljucivanje.

Rezolucija dalje ureduje da ,,poslodavci svakom radniku pisanim putem moraju pruziti
dovoljno jasnih i odgovarajucih informacija o njegovu pravu na isklju¢ivanje, uklju¢ujuci prak-
ti¢na rjeSenja za iskljucivanje digitalnih alata koji se koriste za potrebe rada, ukljucuju¢i sve alate
za pracenje povezane s poslom, sustav mjerenja radnog vremena i procjena zdravstvenog stanja i
sigurnosti koje provodi poslodavac, uklju¢ujuéi procjene psihosocijalnih rizika, obzirom na pravo
na iskljucivanje.“*!

Rezolucija dalje istice da poslodavci ne bi trebali zahtijevati da radnici budu izravno ili
neizravno na raspolaganju ili dostupni izvan radnog vremena te da bi se suradnici trebali suz-
drzati od kontaktiranja svojih kolega za potrebe rada izvan dogovorenog radnog vremena* ili bi
trebali koristiti opciju zakazivanja naknadnog slanja sluzbenih mailova unutar radnog vremena
narednog radnog dana.*

Ako razmatramo opravdanost odgovornosti poslodavca da osigura digitalnu isklju¢enost
radnika, onda nam se namece teza da je i u ovom slucaju, ta odgovornost i duznost neupitna, pot-
puno identi¢no kao $to se ne dovodi u pitanje odgovornost poslodavca da osigura sigurno i zdravo
radno okruZzenje, zakonito radno vrijeme, zakonito koristenje dnevne stanke, tjednih odmora i
godi$njih odmora i sva druga radna prava. Ukoliko bi odgovornost za isklju¢ivanje prebacili na
radnike od kojih bi o¢ekivali da se digitalno isklju¢e nakon radnog vremena i ne odgovaraju na
sluzbene mailove, radnici bi bili dovedeni u situaciju u kojoj bi morali opravdavati svoje koristenje

29 Rezolucija Europskog parlamenta od 21. sije¢nja 2021. s preporukama Komisiji o pravu na isklju¢ivanje
(2019/2181(INL)).

30 Ibid.

31 Ibid.

32 Ibid.

33 Archembault,K. Harnessing the Power of “Scheduled Send” in Email for Effective Time Management and Respecting
Boundaries, https://www.linkedin.com/pulse/harnessing-power-scheduled-send-email-effective-time-curt-archam-
bault-zupxc
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slobodnog vremena i odmora, dokazivati vrijeme upucivanja radnih zadataka, kao i o¢ekivane roko-
ve. Ako bi radnici bili odgovorni za isklju¢ivanje, od radnika bi se ocekivalo da ignoriraju radne
zadatke svojih poslodavaca izvan radnog vremena, §to je nerealno i neposteno prema radnicima
koji shvacaju zakonitosti trzista rada i da poslodavci cijene i promoviraju radnike koji su mak-
simalno dostupni i poseveceni svom poslu. Stoga se u ovom slucaju teret odgovornosti ispravno
prebacio na poslodavce od kojih se oéekuje da po$tuju radno vrijeme i da ne uznemiravaju radnike
poslovnim upitima nakon radnog vremena, vikendima i u tijeku godi$njeg odmora. U tom smislu,
dobra je praksa zakazivanja naknadnog slanja elektronickih poruka koja ve¢ u samom zaglavlju
maila upozorava da se poruka $alje nakon radnog vremena, tijekom vikenda, neradnih dana ili u
trenutku u kojem je radnik na godi$njem odmoru.** Takvu obvezu po$tovanja slobodnog vremena
bi trebalo postaviti ne samo poslodavcima, ve¢ i svim ostalim radnicima.

Ugrozava li neogranicena dostupnost zdravlje i sigurnost radnika i je li digitalna nedo-
stupnost preduvijet zdravog radnog okruzenja ?

Obzirom na sve $to je ranije navedeno u pogledu ugrozavanja zdravlja i dobrobiti radnika
zbog neogranicene digitalne dostupnosti, potpuno je jasno i nedvojbeno da pretjerana, a posebno
neograni¢ena digitalna dostupnost, ugrozavaju psihofizi¢ko zdravlje i dobrobit radnika.

Postoji jedna pogresna koncepcija u vezi digitalne dostupnosti radnika poslodavcu, a vezana
je zalakoc¢u pristupa i koristenja digitalnih tehnologija koja onda podrazumijeva da takva komuni-
kacija ne predstavlja stres za radnika, §to naravno nije utemeljeno. Naime, izvan radnog vremena
radnik boravi ili u svom domu ili u nekom drugom prostoru prema svom izboru. Obzirom da mu
je mobilni telefon ili laptop sa pristupom sluzbenom mailu dostupan u takvom prostoru, poslodav-
ci ¢esto pretpostavljaju da komunikacija s radnikom ne predstavlja stres i opterecenje za radnika
jer je on,,ionako u svom domu.“ Ova pretpostavka ne samo da nije to¢na, nego dovodi do jo$ vece
koli¢ine stresa nego li takva komunikacija uzrokuje na radnom mjestu jer je neocekivana i dogada
se u vrijeme predvideno za odmor. Stoga sve ¢eS¢e imamo izgaranje na poslu radnika koji rade od
kuce ali su kontinuirano i nenajavljeno izloZeni stresu obavljanja posla tijekom ¢itavog dana, nodi,
vikenda i drugih razdoblja u kojima ne bi trebali raditi.

Drugi vazan aspekt digitalne dostupnosti je ¢injenica da veliki broj poslodavaca i osigurava
radnicima digitalne uredaje (laptopi, pametni telefoni, tableti i svi ostali uredaji koje danas koristi-
mo kako bi obavljali posao na bilo kojoj lokaciji, osim radnog mjesta) kako bi im bili neogranic¢eno
dostupni i kako se radni proces ne bi prekidao tijekom dnevnih, tjednih i godi$njih odmora. U
ovom slu¢aju imamo gotovo presutno shvacanje radnika da je i svrha sluzbenih uredaja digitalne
tehnologije da ih se neprekidno pregledava i prati kako se radni proces poslodavca ne bi zausta-
vio u vrijeme kada se takav proces neminovno zaustavljao prije uvodenja digitalne tehnologije.
Ova pretpostavka da je osiguranje sluzbenih uredaja povezano sa neograni¢enom dostupnoséu
korisnika tih uredaja neizbjezno dovodi do sindroma izgaranja na poslu, smanjenja radne u¢in-
kovitosti i kona¢no, do stresom uzorkovanih oboljenja zbog kojih radnici napustaju takve poslove.

Tre¢i vazan aspekt koji moramo uzeti u obzir je ¢injenica da digitalna dostupnost radnika
mora biti poistovjecena sa fizickom dostupnosc¢u radnika na radnom mjestu poslodavca. Jedna-
ko kao $to od radnika koji radi na radnom mjestu ne bi bilo zakonski utemeljeno zahtjevati da je
dostupan poslodavcu 20 sati dnevno, tijekom vikenda, praznika i odmora, ne postoji niti jedan

34 Ibid.
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razlog zbog kojeg bi situacija bila drugacija kada je u pitanju radnik koji svoj posao obavlja digi-
talno, radi na izdvojenom mjestu rada od kuce ili od radnika izvan radnog vremena. Poslodavcima
mora biti jasno da je digitalna dostupnost u brojnim sluc¢ajevima ¢ak i stresnija od fizicke dostu-
pnosti jer kod fizicke prisutnosti na radnom mjestu radnik je psihicki pripremljen za radne zadatke,
skoncentriran na njih i spreman raditi svoj posao, dok sve to izostaje kod digitalne dostupnosti u
slobodno vrijeme kada se radnik namjerava odmarati, rekreirati ili posvetiti svom drustvenom
zivotu i hobijima, a poslodavac to nenajavljeno prekida svojim radnim zadacima na koje radnik
ne mora biti i ¢esto niti nije spreman. Ekstremni primjer zadiranja u privatnost radnika su izne-
nadni sluzbeni video pozivi tijekom slobodnog vremena ili odmora na koje poslodavac ocekuje
da radnik odgovori bez obzira $to radnik nije spreman na takav poziv.

Osim toga, digitalna komunikacija zahtjeva veci napor jer smo u virtualnoj komunikaciji
liseni temeljnih znakova neverbalne komunikacije iz kojih dolazimo do vaznih zaklju¢aka. Rad-
nici koji su stalno digitalno dostupni kontinuirano, nenajavljeno i neplanirano izloZeni su stresu
posla koji im neprekidno stize putem uredaja digitalne komunikacije. Sama ¢injenica da radnik
ne moze procijeniti dinamiku radnih zadataka i ne zna kada ¢e mu sti¢i sljede¢i radni zadatak i
putem kojeg digitalnog kanala (radni zadaci mogu biti upuceni putem maila, drustvenih mreza
kao $to su Whatsapp, Viber, Telegram, itd., tekstualnim porukama, i brojnim drugim digitalnim
kanalima komunikacije) navodi radnika da neprekidno monitorira sve digitalne uredaje i da u niti
jednom trenutku dana nema zapravo dnevni odmor koji mu je nuzno potreban kako bi mogao
ucinkovito obavljati svoj posao.

Svi gore navedeni razlozi su temelj zakljucka da je ogranicenje digitalne dostupnosti osnovni
preduvjet zdravog radnog okruZenja jer u suprotnom imamo radnike koji su preoptereceni i pod
stresom ¢ak i kada im poslodavcu ne upucuju radne zadatke, ali sama ¢injenica da bi to mogli
napraviti u bilo kojem trenutku stvara izvor stresa i nelagode. Jednako kao $to je Medunarodna
organizacija rada u svojoj prvoj konvenciji uredila ograni¢enja radnog vremena kao polaznu osno-
vu svih ostalih radnih prava, tako je i u sadasnjem trenutku trebalo ograniciti dostupnost radnika
putem normativnog uredenja predvidivosti radnog vremena, pravnog uredenja prekovremenog
rada i sankcioniranja svake povrede prava na dnevni, tjedni i godi$nji odmor koji su svi nuzni pre-
duvjeti bez kojih ne mozemo adekvatno razvijati pravno uredenje digitalnog rada.

Normativna osnova i opravdanost tehnickog nadzora i digitalnog pracenja radnika
u kontekstu poveéavanja dostupnosti i smanjivanje razdoblja zakonom o radu zajamcenih
odmora

S uvodenjem digitalne komunikacije i digitalnog rada, brojni poslodavci su uveli digitalne
software i alate za pracenje aktivnosti radnika na ra¢unalnim sustavima, kao $to su npr. razni pro-
grami koji oznacavaju razli¢itim bojama fizi¢ku blizinu radnika tipkovnici uredaja, oznacavaju da je
radnik ukljuen u virtualni sastanak ili prate lokaciju digitalnih uredaja radnika kako bi osigurali
da radnik svoj posao obavlja sa to¢no odredenog mjesta ili unutar odredene drzave. Pracenje digi-
talne aktivnosti moZe se primjeniti i na slobodno vrijeme, ukoliko radnik koristi sluzbeni digitalni
uredaj i u svoje slobodno vrijeme za privatne sadrzaje, a takvi se uredaji primjerice monitoriraju
kroz pracenje web stranica ili povremeno ukljuc¢ivanje web kamera. Algoritmicko praéenje digi-
talnog radnika i digitalni nadzor postaju realnost za sve veéi broj radnika, ¢ak i onih koji rade na
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radnom mjestu poslodavca, pa je tako istrazivanje provedeno u Spanjolskoj i Njemackoj otkrilo
daje ¢ak izmedu 10-20% radnika bilo pod digitalnim nadzorom ili algoritmickim upravljanjem.*

Ukoliko radnik nije prethodno dao izriciti pristanak za digitalno pracenje njegova rada na
sluzbenom digitalnom uredaju, tehnicki nadzor poslodavca moZe predstavljati narusavanje etickih
standarda privatnosti radnika. Istovremeno se kroz obavljanje posla moze prekrsiti i ¢l. 8. Europske
konvencije o ljudskim prema kojem ,,svatko ima pravo na zastitu svojih osobnih podataka“ kao i
Uredba (EU) 2016/679 Europskog parlamenta i Vije¢a kojom radnici moraju dobiti odgovaraju-
¢e informacije o opsegu i prirodi pracenja i nadzora te da poslodavci moraju obrazloziti mjere i
smanjiti njihov u¢inak primjenom najmanje nametljivih metoda.

Odredbama hrvatskog Zakona o radu zasti¢eno pravo radnika na privatnost, te se propisuje
mogucnost prikupljanja, obrade, koristenja i dostavljanja osobnih podataka radnika tre¢im osoba-
ma isklju¢ivo kada je to propisuje zakon ili ako je potrebno sa svrhom ostvarivanja prava i obveza
iz radnog odnosa. Stoga poslodavac moze koristiti primjerice videonadzor isklju¢ivo kada je to
nuzno za zastitu sigurnosti imovine i osoba, ali uz uvjet da radnici budu unaprijed informirani o
koristenju videonadzora (osobito o razlozima nadzora, na¢inu provodenja i utvrdenim mjerama
zastite prikupljenih podataka). Zakon o radu (¢lanak 29.) propisuje da se osobni podaci radnika
mogu prikupljati, obradivati, koristiti i dostavljati tre¢im osobama samo ako je odredeno zakonom
ili ako je potrebno radi ostvarivanja prava i obveza iz radnog odnosa ili u vezi s radnim odnosom.
Zakon ujedno propisuje da u tom slucaju poslodavac mora unaprijed pravilnikom o radu odrediti
koje ¢e podatke u tu svrhu prikupljati, obradivati, koristiti i dostavljati tre¢im osobama.

Hrvatskim Zakonom o zastiti na radu poslodavci se obvezuju na jaméenje sigurnosti i
zastite zdravlja radnika, djelatnosti u vezi sa zastitom i nadzorom na radu. Poslodavac je u obve-
zi pripremati i planirati radne potupke i tehnologije rada te pratiti rizi¢ne radne uvjete, i takva
radna mjesta posebno naznaciti u procjeni rizika a kako bi se osigurala sigurnost i zastita zdravlja
izloZenih radnika. U tu svrhu mogu, uz obvezu postivanja privatnosti i dostojanstva radnika, pri-
mijeniti mjere nadzora nad kori$tenjem zastitne opreme, provodenja sigurnosnih politika, osobito
u rizi¢nim radnim okruzenjima, sa svrhom zastite od rizika na radu. Koristenje nadzornih uredaja
u smislu sredstva zastite na radu, moguce je radi kontrole ulazaka u radne prostore i smanjenja
izloZenosti riziku od provala, nasilja i krada na radnom mjestu. Za slu¢aj da nadzorni uredaji
neprestano prate kretanje radnika tijekom njegova rada, poslodavac je obvezan prethodno isho-
diti suglasnost radnickog vije¢a za koristenje nadzornog uredaja. U smislu neprekidnog pracenja
nadzornim uredajem moZemo podvesti i digitalno pracenje zaposlenika. Preduvjet za digitalno
pracenje radnika (upotrebe ra¢unala, interneta i elektronicke poste) je uvodenje pracenja koje je
neophodno i opravdano legitimnim ciljem, koji se svakako mora staviti u odnos razmjernosti s
kr§enjem prava na privatnost zaposlenika i zastitu njegovih osobnih podataka. Ujedno, poslodavac
je prilikom zapogljavanja radnika u obvezi pisanim putem ga izvijestiti da e biti nadziran. Sni-
mljene materijale je duzan ¢uvati i osigurati u skladu sa zakonom.

Uredba EU o zastiti osobnih podataka (2016) utvrduje da pravo na zastitu osobnih podataka
nije apsolutno pravo ve¢ ga se mora razmatrati u vezi s njegovom funkcijom u drustvu i ujedna-
¢iti s drugim temeljnim pravima u skladu s na¢elom proporcionalnosti. Drzavama ¢lanicama

35 Fernandez-Macias E., Brancati U., Wright S. and Pesole A. ,,The platformisation of work: Evidence from the JRC
algorithmic management and platform work survey®, Publications Office of the European Union. (2023) https://doi.
0rg/10.2760/801282
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se omogucuje preciznije odredivanje uvjeta pod kojima je obrada osobnih podataka zakonita.
Zakon o provedbi Opée uredbe o zastiti podataka (GDPR) uskladuje nacionalno zakonodavstvo
s Op¢om uredbom u reguliranju obrade osobnih podataka te stoga i podataka prikupljenih pra-
¢enjem i digitalnim nadzorom na radu. Preduvjet za prikupljanje, obradu, kori$tenje i upravljanje
osobnim podacima je legitiman interes poslodavca koji mora biti uravnotezen s pravima radnika.
Neophodno je osigurati izri¢itu suglasnost radnika ako obrada podataka zahtjeva njegov prista-
nak. Poslodavac je obvezan radnika informirati koje ¢e osobne podatke prikupljati, na koji ¢e ih
nacin koristiti, te radniku mora biti omoguceno pravo na pristup, ispravak, brisanje ili ogranice-
nje obrade podataka koji se prikupljaju. Prikupljene podatke poslodavac je obvezan u skladu sa
zakonom zastititi od neovlastenog pristupa, gubitka ili zlouporabe. Prije uvodenja nadzora poslo-
davac je obvezan konzultirati radnicko vijece, osobito ako su nadzorom obuhvaceni svi radnici ili
odredene skupine radnika.

U kontekstu ranije navedenog, digitalno pracenje aktivnosti radnika ne smije dovesti do
neograni¢enog povecavanja dostupnosti radnika i smanjivanja razdoblja zakonom o radu zajam-
¢enih odmora. Digitalno pracenje radnika ne smije biti diskreciono pravo poslodavca koje nitko
ne kontrolira jer mozZe rezultirati grubim kréenjima prava na privatnost radnika i zZloupotrebom
prikupljenih podataka ukoliko ih poslodavac stavi na raspolaganje u komercijalne svrhe. Svaki
oblik digitalnog nadzora radnika mora biti dobro pravno uredeno jer trenutna digitalna tehnologija
nudi gotovo neogranicene mogucnosti digitalnog nadzora koje na brojne na¢ine mogu prekrsiti
temeljna prava radnika u skladu sa medunarodnim standardima zastite temeljnih ljudskih prava,
a potom i sa medunarodnim radnopravnim standardima.

5. ZAKLJUCNA RAZMATRANJA

U ovom radu smo iznijele svoja zapaZanja i analize svih vaznih aspekata povezanih sa digi-
talnom dostupnos$¢u radnika, pocevsi od prednosti i nedostataka digitalnog rada, preko razmatranja
toga Cija je odgovornost i obveza ograniciti digitalnu dostupnost radnika, preko pitanja je li takvo
ograni¢enje nuzna pretpostavka zdravog radnog okruzenja, do pitanja digitalnog pracenja radnika
kao metode povecavanja digitalne dostupnosti radnika i smanjivanja zakonom zajamcenih raz-
doblja odmora, a sve u kontekstu nove Rezolucije Europskog parlamenta o pravu na isklju¢ivanje
radnika. Jednako kao $to je u pocecima razvoja radnog prava bilo nuzno ograniciti radno vrijeme
radnika i osigurati im dnevni, tjedni i godi$nji odmor, tako je u sada$njem trenutku nuzno ograniciti
digitalnu dostupnost radnika na razumno radno vrijeme i na razdoblja kada je takva dostupnost
opravdana zbog izvanrednih okolnosti do kojih u svakom poslu moze do¢i.

Neogranicena digitalna dostupnost ne smije postati standard digitalnog rada jer ona signa-
lizira iste probleme kao i ucestali prekovremeni rad - da poslodavac ne zaposljava dostatni broj
radnika i da radni proces nije dobro organiziran ukoliko se od pojedinih radnika trazi da rade
vi$e od ostalih radnika. Smanjivanje razdoblja odmora radnika je vi$estruko opasno jer dugoro¢no
dovodi do smanjivanja radne u¢inkovitosti, sindroma izgaranja na poslu, uzrokuje druge zdrav-
stvene tegobe, te dovodi do izostanaka s posla ¢ime uzrokuje prekid radnog procesa i trokove
poslodavcu zbog odsutnosti radnika iz zdravstvenih razloga.
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Stoga je inicijativa Europskog parlamenta pokrenuta u pravom trenutku kada se rad znatno

digitalizirao ali ga jo$ uvijek moZemo pravno urediti na na¢in da zastitimo temeljna prava radnika

i ograni¢imo samovoljnu poslodavaca kojima je naravno u interesu da im radnici budu neograni-
¢eno digitalno dostupni i da ne prekidaju radne procese zbog odmora. Pravo na iskljucivanje je u

svojoj biti pravo na odmor koje ve¢ imamo u svim nacionalnim radnopravnim zakonodavstvima,
kao i u medunarodnom uredenju radnih prava. Isto tako, to je pravo na privatni Zivot koji je zasti-
tila Europska konvencija o ljudskim pravima. Konac¢no, to je i pravo na transparentno i predvidivo

radno vrijeme koje je zasticeno Direktivom 2019/1152 Europskog parlamenta i Vijeca iz 2019. 0

transparentnim i predvidivim radnim uvjetima u Europskoj uniji.
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THE RIGHT TO DIGITAL INACCESSIBILITY OF WORKERS
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Summary: The digitalization of work has transformed labor relations extremely quickly and in
far-reaching. In a relatively short period, it has become possible to perform work anytime and from
anywhere. The use of advanced technology has enabled employers to make their workers available to
them outside of working hours, during vacations and on weekends. Research has shown that during
the Covid-19 pandemic, workers worked an average of 30% or more of their working hours, which
has had consequences for the health and well-being of workers. Working from home has also served
as a justification for the introduction of digital forms of worker monitoring in the form of applications
that signal to the employer any period of digital inactivity of the worker. Given the increasingly signi-
ficant threat to the fundamental labor right to limit working hours, in 2021 the European Parliament
adopted a Resolution with recommendations to the European Commission on the right to exclude
workers outside working hours. The research we conducted focuses on three aspects of the right to
digital inaccessibility: the first is the labor law aspect, in which we investigated European legal and
judicial regulations related to the determination of working hours and the predictability of working
hours. In this section, we pose a hypothetical question as to whether the right to exclusion and digital
inaccessibility is a right of the worker or a duty of the employer. The second aspect of the research is
the normative framework of national occupational safety provisions, in which we pose a hypothe-
tical question as to whether unlimited availability endangers the health and safety of workers and
whether digital inaccessibility is a prerequisite for a healthy working environment. The third aspect of
the research is related to considerations of the labor law basis for digital forms of worker surveillance.
The focus of this section is the normative basis and justification for digital monitoring of workers in
the context of increasing availability and reducing the period of rest guaranteed by the Labor Act.

Keywords: digital inaccessibility, worker exclusion, working hours, digitalization, occupational safety.
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ITPABO HA ITEH311JY KAO CTEYEHO ITPABO

NBana [py6emmh’
IIpasnu paxynmem Ynusepsumema y 3eHuyu
Papncnas Jlane’
Ipasnu paxynmem Ynusepsumema y Mcmounom Capajesy

Caxcemax: IIpaso Ha nensujy jeOHo je 00 OCHOBHUX COUUJATHUX NPABA Koje npunada u Kopnycy
wyOckux npasa. Maxo Huje uspuuumo HasedeHo Kao jedro 00 bydckux npasa y oxeupy Esponcxe
KoHeeHyuje 0 wyockum npasuma Bujeha Espone, 6eh je uckmwyuuso ypehero y oxeupy Pesudupare
Esponcke coyujante noseme, kpos c60jy 60zamy cydcky npaxcy npuxeahero je cmanosuuime 0a
npaso Ha nexsujy yxcusa sawmumy u y okeupy unana 1. Ilpomoxona 1 Konsenyuje, “npasa na
umosuny”. Ilaxcwa ucmpaxcusarea he y mom noenedy 6umu ycmjepena y acnexmy ocmeapusarea
npasa Ha neusujy Kao Npasa Ha cmeueHy UMOSUHY U MOZYRHOCU UCIOBPeMEH02 0CBAPUBAtLA
0pyeoe wydckoe npasa — npasa Ha pao. Y npasHum cucrmemuma esponckux opicasa cycpehy ce
pasHonuKy npucmynu 06om numaty, a wimo Eeponcku cyo 3a wyocka npasa ysuma y 003up 3602
WUPOKO2 NOMbA OUCKPeyOHe OujeHe 0pxcasa y noenedy ypeherwa coyujantux cucmema. Vaxo je
3ay3em HA4enaH cmae 0d je NPaso HA NeH3Ujy creueHo npaso, me ce CMampa HeOCHOBAHUM 02pa-
HUYerbe UCIO02 Y C6PXY 0CIMBAperba NPAsa Ha pad, 0AeKo je croxeHUje numare npasHoe 00HOCA
064 084 NPABA YKOMUKO 2060PUMO 0 HOCEOHUM 6PCIMAMA NEH3UJA — UHBANUOCKUM HeH3Ujama,
npujespemerum, beHeuyupanum nensujama u cn. Hasedenu npobnem ucmpaxusaroa 6um he
1n0ce6Ho pasmompeH y 0KGUPY eHmumemckoe 3aK0H00a6CMea neH3uoHo-uHeanuocxoz Cucmema
y bocnu u Xepuyezosunu, y cajemmy ckopujux cyockux npecyoa u usmjeHa eHmumemcKkux 3aK0Ha
0 NeH3UOHO-UHBATUOCKOM OCUZYPatbY.

Kmwyune pujeuu: nensuja, npaso Ha umosuny, npaso Ha pao, 3a6pana ouckpumunayje

1. YBO][

Counjanno ocurypame (Social Insurance, Lassurance sociale, Assicurazione sociale,
Sozialversicherung), jour of BpeMeHa Kajia je IPBY Iy T YIOTPpUjeO/beH Taj TEPMIH IIa 10 AaHAC,
pasmrunto ce fedunuure. ,,ConujanHo OCUTYpatbe je fijeNo pafHMKa CaMiX, Kao U rapaHiyja
3ajepnute ga he morpe6e 6uty mogmupeHe y oppehennm rpanutama. To je jaHa cryx6a, jep My
je 3ajiaTax fja poBoay jaBHu uHTepec. OHO je OMTHY eeMeHT COLMjaTHOT HATIPETKA M HheroBo

1 Jlouenruia, [IpaBuu pakynrer YuuBepsurera y 3enury, email: ivana.grubesic@unze.ba
2 Baupennn npodecop, IIpasuu daxynrer Yausepsurera y Vicrounom CapajeBy, email: radislav.lale@pravni.ues.
rs.ba, radislav.lale.84@gmail.com
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npomnpyuBame he oMoryhurtu qoBjexy fa ce KoHauHo ocnobonu 6ujene”’ VI gpyru reoperuyapu
OTpaHNYaBajy COLMjaTHO OCUTYPalbe Ha pafiHUKeE, ali I'a He CBOJE CaMO Ha blX. ,,CoLujamHo
ocurypame IpefCcTaB/ba CBEYKYIIHOCT Mjepa M MHCTUTYIIN]ja, HAMMjeIbeHNX ia Ce II0jeMHILY OCH-
Typajy HyXHa CPeiCTBa 3a 3a10BO/beIbe IEIOBUX MaTepujaTHMUX I0Tpeba Ha HauuH koju he My
OCUTYpaTH OIICTaHAK JOCTOjaH YOBjeka U ocmobopuTy ra oujene

Y EBpomy je yrnaBHOM npyxBaheH ,,beMadKyt MOJIEN COLMjaTHOT OCUTYParba ', alli je MeTOf
KallMTaaM3aLyje Y BeIMKOj Mjepy KOPUTOBaH METOMIOM PelapTHLyje, KOjy Ce cacToju y TOMe
ce hMHAHCHpabe COLIjaTHOT OCUTYParba OPraHN3yje HaueIoM ,,TOTIHA 3a TofyHy . [lonpuHOCH
ce ytahyjy TOkOM rofiyiHe 1 pacIofijesbyjy, Tj. pelopTIpPajy Ha KOPUCHUKE TOKOM Te MCTe TOfM-
He. CycTeM KanmTanusauuje je cucteM QUHAHCHpPamba COLMjaTHOT OCUTYParba 32 KU IIepPUO.
JlonpMHOCH ce CKYT/bajy, aKyMY/IMIIY ¥ KalIMTa/IMIIY 10 HauelnMa ITefbe Y 3ajeTHIYKOM MHTe-
pecy. Tako akyMynupaHa cpeficTBa HaMjeHCKM Ce TpOIle 3a YHaIpHujef IIaHMPaHe U IPOIICaHe
conyjante mpecranyje. ColujamHo 0CUTypabe TeXM yCIocTaB/baby ofipebene papHoTexe nsMely
IIpeTXOJHe 3apajie PafHIKA, OFHOCHO fonpuHoca (o6aBese) ,,aKTUBHOT OCUTYPAaHNUKA I laBaba
(mpaBa) ,,TacMBHOT OcUIypaHMKa (KOpYCHUKA IpaBa). To ce MOCTIDKe IPUMjeHOM Haderta y3ajaM-
Hoctu (do ut des — jam [a fiaii) Mo KOMe ce JOIPMHOCK U [laBaba Ha/mase y y3ajaMHOM OffHOCY.

Crnona usmel)y ymmahenux gonpunoca 1 ocTBapuBarma pasa Ha (CTapoCHY) IeH31jy OCHOB
je IPUIIMKOM pa3MaTparba IIpaBa Ha OCTBAPeIbe CTapOCHE IIEH3Mje Y PELIEHTHMj0j CYACKOj HPAKCH
EBpornckor cyfia 3a /byficKa ITpaBa ¥ EHTUTETCKMX YCTaBHUX CyfioBa y bocum u Xeprierosunn. Hanme,
II0CTaB/ba Ce MUTambe MOrYhHOCTY MCTOBPEMEHOTr YXKIBamba IIpaBa Ha IeHsNjy 1 IIpaBa Ha paf.
KoHKkpeTHO, a /i1, HAaKOH 0CTBapMBarba yC/I0Ba 3a T3B. IHY CTAPOCHY NEH3M)Y, YCIbEN OCTBAPema
pU3UKa CTAPOCTH, UCTO MOpasyMujeBa IyOUTak pajHe CIIOCOOHOCTI IMIA, OFHOCHO, HOTIIYHY
HeMoryhHoCT 06aB/batba pajia y OKBMpY PajfHOT OffHOCA? YKOMMKO ce HaBefleHa i1ieMa pasMaTpa
MCK/bYYMBO Ca aCIIeKTa COLMja/THOT pU3MKa CTAPOCTH, OATOBOP je jacaH — JIle He MOXKe IOHOBO
CTYINTH Y PafiHM OFHOC, 003MPOM /i Y>KMBA COLMjaTHO IIPaBO Koje Ce TeMe/by Ha YMIbeHNUIMN [
uCTo Huje Buie y MoryhHocTi 06e36jehuBaru ce6u Hy)KHe IPUXOfE 32 KUBOT II0 OCHOBY BIIACTH-
TOT pafa. MehyTum, Helrro Apyraumju IpUCTYI 3ay3MMa ce YKOMMKO ce MCTa IIpaBa IPOMarpajy
ca Jby/ICKOIPaBAIIKOr acneKTa. EBporicku cyp 3a /byficka IpaBa y CBOjoj IIpaKcy YKa3yje Ha yCIIoBe
TIO7 KOj¥IMa Ce MOXKe IIPaBO Ha IIeH31jy OTPaHNINTH ¥ OHEMOTYAUTH IeT0BO U3BPIIEHe Off CTPaHe
IpXaBa MoTnucHuIA EBporicke KOHBEHIINje O IbYACKUM TIPaBMMa, a TIpHje cBera Besyjyhu ucte
3a TpPeHyTaK Kajla ce CMaTpa Jla IPaBo NOCTaje CTeYeHOo. Y TOM IOITIENY, M OCTBapyBaibe paBa
Ha pajl, Kao pas/ior 3a OrpaHMYelbe ¥ OCTBAPUBAIbY IIPaBa Ha IIeHsMjy, IPeIMET je pasMaTparma y
Hu3y cny4dajesa y npakcy ECJbII-a, amu n y npakcu Yerasror cyma ®buX u Yerasnor cypa PC,a
mto he y HaCTaBHUM IOI/IaB/bYMa OUTH IIPEMET MCTPAKMBAbA.

3 Francis Neter, Notions essentilles de sécurité sociale (Paris: 1951), 2.
4 Pernand Van Goethem — W. Leen, Droit de la sécurité sociale (Bruxelles: 1959), 21.
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2. TEOPUJCKA PASMATPAIbA IIPABA HA ITEH3UJY
KAO CTEYEHOTI ITPABA 1 ITIPABA HA PA]]

I[IpaBo Ha CTapOCHY MEH3Wjy IIPEACTaB/ba OCHOBHO M HEOTYDMBO — MaTepujaIHO IpaBo
Koje ce 3a cIy4aj crapocTu o6e3bjebhyje ocurypanuipmMa Kao CTanHo, TPajHO IPaBO Ha HAYMH U
1071 ycroBuMa npepBubeHnM BasxehoM perynaTiBoM 13 0611acTi OCUTypama 3a CIy4aj CTapoCcTiL.’
IIpaBo Ha cTapOCHY NEH3Mjy II0 CBOjOj CYIUTHHM CTIajla y MaTepujaHa IpaBa, UaM KaKo ce 4YecTo
Ha3MBajy ,,COLjaTHO-eKOHOMCKIM  TTpaBiMa.® TeMe/beHO je Ha CTapOCTH Kao jefHOM Of COLmjal-
Hux pusnka. [lo cBojoj mpupony, cTapocr je dpusnonomkor kapakrepa. OHa je 6yayhu u, y 6ury,
usBjectat porabaj. [la 1 je pusuk crapocty mreTaH forahaj? la 6ymeMo KOHKpeTHIU: CTapoCT
caMma II0 cebu Huje ITeTaH pU3UK. AT, OHA je y3poK (Kaf pafHy OFHOC YIU FPYTU OCHOB OCUTY-
pama IpectaHe) HemoryhHocTy o6aB/bama pajia. [Toc/benuIia Tora je ryouTak Iare, 3apaje, koje
CTapOCHA IIeH3Mja, y TOTOBO CBUM 3eM/baMa, He MoXe JocTHhM 1 Y IOTIYHOCTY HaflOMjeCTHUTH:
,LLITeTHOCT pU3MKa CTAPOCTI CACTOjU Ce Y TYOUTKY pasiuke u3Melyy Gusiire mmate v moctojehe mex-
3uje®, 6e3 063upa Ha TO IITO Ce Y COLMjaTHOM OCUTYPaby BOLY PadyHa I 0 CMabeHMM oTpebama.

CounjanHo-mpaBHM 3Hayaj IpaBa Ha CTapOCHY TeH3ujy oppebyje ce Takobhe u Tume, mro
TIeH3Mja 32 OHE KOj)1 CY IOTob)eHy pU3UKOM CTApOCTY 3HAYY Y jeCTe OCHOBHM U3BOP CPeCcTaBa
3a KUBOT. ,,]IpaBo Ha IeH31jy ¥ Hac je jemaH of BaxKHMjux 1 6utHux yuspinhyjyhux enemenara
IIPaBHOT To7I0Xaja MiHoCTH . [IpaBo Ha IIeH3Mjy OfIUKYje ce CBUM CBOjCTBMMA YCTABHOT IIPaBa.
OHoO je y By60KOM cMHUCTTy CY6jeKTMBHO IIPaBO 1 OCTBAPYje ce METOfaMa CBOjCTBEHMM OCTAIIM
npasyMa rpabaHa, myTeM OpraHN3alOHOT je[YHCTBA YCTaBHMUX U KOHKPETHYX IIPaBHIUX OJHOCA.
3a ycraBHa 1paBa 1 obaBese Cy morpebHe 1 ofrosapajyhe rapanuuje, ,,l101 KojiuMa ce MOXpasy-
MUjeBajy Kao HajBOXHMjV YCTIOBYU U CPEfCTBA, KOja rapaHTyjy 1 06e36jehyjy MoryhHocT cBakor
rpal)aH1Ha la ce KOPUCTM IpaBUMa U U3BpIIaBa o6aese . CrapocHa IeH3Nja pefiCTaB/ba IPABO
OCHUTYPaHMKa KOje TPOMCTIYE U3 IeTOBOT YKYIHOT PajjHOT JOIIPMHOCA KOjI je 1a0 APYLITBY Y TOKY
CBOT pajiHOT BljeKa. [IpeMa ToMe, y TofyHaMa HEMIOCPEeHO IIpef IIeH3MOHMCatbe TeKyhu midHn
IOXOfaK OCUTypaHMKa Tpeba fa oprosapa 6ynyhoj nensuju.’

dopMupame IeH3Nje Ha Halpyjes M3HMjETUM OCHOBaMa He 3HaylM Jja IIEH3MOHEPY MOTY
HeII0CPeHO a IIPYUCBajajy CBOj YKYIIHY MUHY/N paj, Beh 1a uMajy HeoTyhuBO IpaBo fia y4ecTByjy
y Texyhoj pacroijenu J0X0TKa [0 OCHOBY ,,0IToh1Bama“ CBOT MUHYIIOT pajia. V3 Te eKkoHOMCKe 1
IpYLITBeHe Bese M3Melyy KMBOT ¥ MUHYIIOT pajia IPOM3UIA3M U eKOHOMCKY KapaKTep CTapOCHe
neHsyje. CrapocHa IeH3uja je, mpeMa ToMe, IPBEHCTBEHO eKOHOMCKaA KaTeropuja.'* Vineja ga cra-
POCHa IeH3Mja IIPaTy eKOHOMCKY CHAT'Y Pafia, 3Ha4M (eHY HEIIOCPEHY II0BE3aHOCT Ca IOXOTKOM, a
CaMVIM THM ) Ca KpeTambeM HOMUHATHVX INYHIUX foxofaka. Ha Taj HaumH ounto je a 611 eKOHOMCKM
KapakTep CTapoCHe [eH3Mje AOLIA0 10 IyHOT M3paxaja. MehyTuM, na mu je To yBUjeK M3BOL/BUBO,
10 je Apyra crBap. CBaKo ce, UITak, Kako Harmamasa mpod. A. Ilerposuh, Mopa mporersy T npema

5 Anexcaupap llerposuh, Cmapocte nensuje (coyujanto ocuzyparse) (beorpap: 1991), 131.

6 Anexkcanpap bantuh, Munan Jlecorosuh, Ocnosu paownoz npasa Jyzocnasuje u ocHosHu npobremu coUUon0-
euje paoa (beorpap: CaBpeMeHa agMuHKCTpanuja, 1981), 486.

7 Ibid.

8 Ibid.

9 Ierposuh, Cmapoche nensuje (coyujanto ocueypatve), 132; O rome Bupu: Tojko Tojkosuh, ,,Comujanam 1 dpunan-
CHjCKM aCTIeKTY Balopy3aliuje TMYHOT JOXOTKA KOjy CTTY>KM 3a yTBphMBatbe IeH3MjCKOT OCHOBA I IIPMMakha [0 OCHOBY
MHBAMUCKOT ¥ IIEH3UjCKOT OCUTypama“, (Jokmopcka ducepmayuja, beorpan, 1973), 104.

10 Ierposuh, CmapocHe nensuje (coyujanto ocueyparve), 132.
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CcBOM Ty6epy. A, HeBOJba je yIIpaBo y TOMe IITO je rybep o6MIHO MaIy ¥ OXHOCY Ha Hallle Xesbe.
He ociopasajyhu ycxy mosesanoct usmely paga i mensuje, unHm ce fja Tpeba cadekaTu 60/pa Bpe-
MeHa 3a IOTIyHHje M3paXkaBarbe eKOHOMCKOT KapaKTepa Te Bese. A IoT/le CTapoCHa IeHsuja he,
360r MHTepBeHIMja, KOPenalyja i HOMyHa y CafjpXKaj Hauerna ,,CBakoMe IpeMa pajy" 1 mpumjete
Hayesla Y3ajaMHOCTY U CONMMAPHOCTH Koje Ce TIOB/Ia4yl KPO3 LiMje/y CUCTEM OCUTYpamba 3 CIIy-
4aj CTAapOCTH, MMATY U couyjamHm KapakTep. ColujanHu KapaKkTep HeH3s1je HajBuIIe J01asy [0
M3pakaja Ko HICKUX IIeH3Mja Koje Cy pe3ynTaT Kpaher MeH3MjCKOT CTaka M HUCKUX TMYHUX
Hoxopaka. 3a yrephuBarme oHOCA Y CHCTEMY OCUTYparba 3a CIy4aj CTApOCTY MHOTO je BaKHUje
MMaTH Y BUAY Jia je CTapOCHa MeH3Mja eKOHOMCKO-conyjanHa Kateropuja.'! IlpaBo Ha neHsujy je
y HETOCPeRHOj Be3!U ca OCHOBHMM IpaBoM rpaf)ana — nmpaBom Ha pap.'?

[Ipema H. Tuntuhy, npaBo Ha paj 3HauM: a) 06aBesy APYLITBeHe 3ajefHMLIe (IpXKaBe) fa
CBaKOM 3a paji cioco6HoM rpabanuHy koju je criocoban 3a oppeleHnu mocao u ncnymasa ommTe
yCTIOBe 32 3aCHMBakbe PAJHOT OFHOCA, a KOji JOOPOBO/BHO Oy 4yt (MM cTOOOHO IPUXBATH) Aa
CTYIM Y PafiHY OfHOC, OCUTYPa Ha CB0joj Teputopuju, 6e3 nkakse AUCKpUMUHALMje MOTYhHOCT
3aII0C/Ierba Ha APYIUITBEHO KOPMCHOM ¥ IIOTPEeOHOM pafy, a 6aB/berbe KOjuM je TOM rpahanHuny
jeIVIHO VIV ITIABHO 3aHMMarbe, I TO Ha Pajiy KOji OAroBapa mberoBUM (GU3IYKIM CIOCOOHOCTIMA I
CTPy4HUM KBa/mduKaIjaMa, c IpaBoM Ha HaIaty (IUIaTy) npeMa KakBohu U KOZIMYVHY pesyi-
TaTa WberoBor Pajia, aly — y CBaKOM CITy4ajy AOBO/BHY — Jia TOM Ipal)aHIHY U BeroBoj IOPOIMIN
TUMe Oyfie OCUTYpaH CTOOOaH 1 YOBjeKa JOCTOjaH XXUBOT; OJHOCHO, 0) la CYICUAMjAPHO, Tj. ¥
CIy4ajy aKo Hije y CTamby UCIYHUTH 06aBe3y IOf a), Kao 3aMjeHy Toj o6aBesnu, cBakoM rpahanuHy
Koju 6e3 CBoje BOJbe, OfHOCHO 6e3 CBOje KPMBMLE He yCIIMje 3aCHOBATY PajfHU OHOC, @ TAKaB MY
je paji jemVHO MM ITTaBHO 3aHMMakbe, VI My PaJiHY OfHOC IIpecTaHe, MIMO HberoBe Bojbe 1 6e3
IberoBe KPUBULIE, 1A IOCIINje Y CTarbe He3alloCTIeHOCTH — IPYIITBeHa 3ajefHMIa Ay>KHa je, ia 3a
TO BpMjeMe JIOK je He3aIloCTIeH, IPY>KUTI eKBUBAJIeHTHO MaTepMjaIHO OCUTYParbe Ha TepeT Cpef-
CTaBa IPYIUTBa, KA0 U OCUTYPATH MY 1 CBa [ipyTra IpaBa 3a CTUIIaIbe KOjJX je OCHOBA M/IN yC/IOB
TII0CTOjame pafHor ofHoca. Jlakie, IpaBo Ha paf, HajcyMapHuje AepUHICaHO, TOpasyMijeBa:
a) IIPaBo Ha MOCTH3akbe 3ajaMUeHOT 3aM0C/Ierba U 0) IpaBo Ha 3alITUTY (3ajaMyeHy 1 IPOBEIEHY
Of CTpaHe IPYIITBEHe 3ajefHNULIe) Off IITeTHUX NOC/befUIla He3anocneHocTu. CTora ce IpaBo Ha

11 Ibid., 132-133.

12 Ceap lenuh, Mexmep Xanmh, Coyujanno npaso (Capajeso: IlpaBuu dakynrer Yuusepsurera y Capajesy, 2018),
180.

13 Hukona Tunruh, Padno u coyujanno npaso, kmwura npsa: paguu oguocu (I) (3arpe6: Haponse HoBuHe, 1969), 66;
Kao jeman o HeoiBojUBMX eleMeHaTa MHCTUTYTA PaBa Ha paf je — y fAHAIIHIM APYIITBEHO-eKOHOMCKMM YCTTOBH-
Ma I Ha JaTOM CTeIIeHY Pa3Boja IPOM3BOJHUX CHara, ca ofpehennm 6pojem HezanmocneHnx rpahana — u MaTepujanso
obesbjeheme pajHuka sa Bpujeme HesaocnenocTu. Hanme, Marepujanno o6esbjelerme 3a BpujeMe He3anocIeHOCTH
IpeJCTaB/ba je[IHO Off MMTakba 0 KOjeM IOCTOje OfMje/beHa TeopyjcKa MUII/berba: f1a JIM OHO Y/Iasy y CaM 10jaM IpaBa
Ha paji uiu upe y3 npaso Ha paf. IIpod. ap Hukona Turtuh je Munberma ga MatepujanHo obesbjeherme ynasn y chepy
IpaBa Ha paji, OFHOCHO 3aCTyIa CTAHOBMINTE KOHBEPTHOMTHOCTY IIPaBa Ha Pajj y IPAaBO Ha OCUTYpalbe 3 CITydaj Hesa-
nocnenoct. Bupn: Tuntuh, Paono u coyujanno npaso, 66. Yaocehu Matepujanno obesbjeheme y cam mojam nmpasa
Ha paji, IOMEHyTU TeOpeTIyap CMaTpa fia IPaBo Ha pajj He 3Ha4M caMo co6ofy off Hesanocnenoctu eh 1 cmo6oxy o
HeMalITHHe U I/Iafiy ¥ CIy4ajy fia ce pajHuK 6e3 cBoje Bo/be Hale BaH pajHor ofHoca. Jlpyru ayTopu, ey muma Jlp
Anexcaupap Baxruh, [Ip Munau lecnorosuh, Dr Rudi Kyovsky, [Ip lyuran [TapaBuna 1 gp. Cy CyIPOTHOT MUII/bEEba.
ITo cxBaTamy OBMX TeOpeTHYapa MaTepujaaHo obesbjeherpe kao ApyuITBeHa Mjepa ie y3 IPaBo Ha Paj, ajlu He yrasn
y caM 1ojam npasa Ha paj. Bugn: Bantuh, lecnorosuh, Ocrosu padroz npasa Jyzocnasuje u ocHosHu npobremu
coyuonozuje pada, 383; Rudi Kyovsky, IIpaso Ha pao, wez06u HopmamueHo-emuuKiy — NOAUMUUKU U eKOHOMCKU
acnexmu, Jbyacknu dakrop 1 npobaemu sanocneroctn, (beorpan: 1969), 220; [lyman Ilapasusa, ,,Hageno npasa Ha
pan’, IIpasnu scusom 12/79, (1979): 39.
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paj 03HayaBa U Kao ,,c1060/1a o HesamocmeHoCTH . TakaB BeroB CafipsKaj U YMHM HadeNo mpasa
Ha paj] HajBOKHIUM Ha4e/IoM Pa/IHOT IIpaBa, ¢ 063MpOM Ha TO fja Ce OCTBaperbe TOT [PaBa jaB/ba
Ka0 OCHOBHI IIPEyC/IOB ca e(peKTMBHOCT CBUX OCTA/IVX Hade/Ia PajiHOT IIpaBa.'

IIpaBo Ha paj 1 crobosa paga 3ajamueHu ¢y YcraBoM,'® anu To He ofpasymMujeBa o6aBesy
IpKaBe la CBaKOM JIALY Koje je CIIOCOOHO 3a paj, 11 Koje JKeru fia pay 06e36ujenyt u ofrosapajyhu
nocao, Beh noppasymujena cnobopy y Kojoj cy ob6esbujehenn jenHaku ycmosu u MoryhHocTy 3a
ocTBapMBame Tor mpasa. MeyTum, npaBo Ha paf je jefHAKO IPaBO CaMO IOf jefHAKUM YCTIOBH-
Ma, OfHOCHO TO je HejefHAKO IIPaBo II0f] HejefHAKMM yCmoBuMa.'® Jlakite, mpaBo Ha paji TPIIM Hu3
OrpaHIYerba y MoTpeOy 3alITUTe CBUX MHAVMBUAYATHNX M APYIITBEHNX MHTepeca y cdepu pasa
U 3anonbaBama. OrpaHiyerba Cy BesaHa 3a YCIoBe MOf KojuMa je Moryhe ocTBapyBambe HaBe-
JeHOT IIPaBa, a Koju Mopajy 6ty eraanu 1 merutuMun.'” Jleramuu — yHanpujen npensubenn
IPOIMCHMA 1 Ca [IEjCTBOM erga ommes; IETUTUMHY — JOIMYIITEHY 1 OnpaBiaHu. JIomymTeHoCT
1 OIIPaBJJAHOCT Ce Be3Yjy 3a MoTpebe 1 MpMpPOAY Ipolieca pajia, ali 1 3a CPa3MjepHOCT IpeMa
L/bY Koju ce »xenu noctuhy onpehennm orpannyemyma. 360r Tora orpaHnyeba Mopajy 6uru
CBefieHa Ha HajHYXHMjy Moryhy Mjepy, IITO ce T0ceOHO OTHOCK Ha YCIOBE 3a 3aCHUBAE PAJHOT
OJHOCa, HAPOUMTO OIILITE YCIoBe.'®

Hanme, Ycras Boce u Xeprierosuse (AHekc 4 OniuTer OKBYpHOT CIopasyMa 3a MUp y
Bocuu u Xepuerosuuu us 1995. roguue), y 4. IT koju ce 0fHOCK Ha OCHOBHA /bY/iCKa IIpaBa u
cro6ofie, yoIIITe He HOPMMpPA USPUUUTO TIPABO Ha Paji, COLjaTHO OCUTYpatbe, HUTK NPAaBo Ha
matepujanHo obesbjehere 3a cnyyaj HesamocmeHocTH. Vnak, Tpeba Harmacutu na je Mehyna-
POJHM ITAKT O €KOHOMCKIIM, COLIIja/IHIM ¥ Ky/ITYPHUM IIpaBUMa,'® Koju je ycBojia feHeparHa
ckyrmrrHa OYH 1966. rogune, cactaBay o AHekca I Jlejronckor MupoBHOT ciopasyma 3a buX
u3 1995. ropuue. Hanme, [TakT y wi1. 6. uspuunto ofpehyje na ppxase normicHuie osor Ilakra
MOpajy CBMM NHUIMMa IPU3HATH MPaBO Ha Pajl, Koje 00yXBaTa MPpaBO CBAKOT JIMI[a Ha MOTyhHOCT
3apahuBama kpos cnobopHo 1sabpaH wm npuxsaheH paf, u npenysumajy ogrosapajyhe mjepe
3a ouyBame 0BOr IIpaBa. Meby Mjepe Koje cBaka gp>xaBa wiaHuia osor [lakTa Tpe6a a mpenysme
C IIM/bEM ITYHOT OCTBaperba OBOT IIPaBa, CNajiajy IpOrpaMy CTPydHe ¥ TEXHIYKE OpMjeHTaluje
1 00yKe, IOJINTHUKA M METORY 33 [IOCTU3Ambe CTATHOI €KOHOMCKOT, COLMjaTHOT U KY/ITYPHOT pas-
BOja I ITyHe IPOM3BOJIHE 3aIIOCTIEHOCTH Y YCTIOBMMA KOjU Y0BjeKy TapaHTYjy y)KUBambe OCHOBHUX
IONUTUYKNX 1 eKOHOMCKYX crto6opia. Takoe, Yera y un. IT cr. 1. nponucyje ga he bocxa un Xep-
1IerOBYHA ¥ 00a eHTUTETa OCUTYPATH HAjBUIIN HUBO Mel)yHapOHO MPUSHATMX /BYACKUX ITPaBa
1 OCHOBHUX cr1obopia. OBfije je moTpe6HO HarmacuTy Aa Ycras bocHe n Xepueroure y wi. II cr. 3.
rapaHTyje IIpaBo JMIa Aa He Oyfie APXKaHO Y POICTBY WM IHOTYMIEHOCTH, YUIM Ha IIPUCUTHOM
wm o6aBe3HOM papy. [Jakiie, TyMadereM OBJX Ofipefioy MO>XeMO 3aK/byYUTH J1a YCTaB TapaHTyje

14 O rome Bupu: Tuntuh, Paono u coyujanto npaso, 67.

15 Bupu: Yemae Penybnuxe Cpncke, ,,Cryx6enn rmacuuk PC, 6p. 21/92, 28/94, 8/96, 13/96, 15/96, 16/96, 21/96,
21/02, 26/02, 30/02, 31/02, 69/02, 31/03, 98/03, 115/05, 117/05, 48/11 u ,,Cnyx6enu rmacaux buX*, 6p. 73/19 - ognyka
YC BuX, un. 39; Yemag Pedepayuje Bocne u Xepyezosune, ,,Cryx6ene noune ®buX®, 6p. 1/94, 13/97, 16/02, 22/02,
52/02, 63/03, 9/04, 20/04, 33/04, 71/05, 72/05, 88/08, 79/22, 80/22 n 31/23, [lnio 1T 4. 2.

16 Ipenpar Josanosuh, ,,JIHTepecHu CyKoOU i conujamHa cTabumHoOCT y chepu pagHuX ogHoca", PadHo u coyujanto
npaso 1/2013, (2013): 49.

17 Ibid.

18 Ibid.

19 Hacmos opurunama: UN General Assembly, International Covenant on Economic, Social and Cultural Rights,
United Nations, Treaty Series, vol. 993, p. 3, 16 December 1966; Cnysxcberu nucm CPPJ, 6p. 7/1971.
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3abpany porctsa® 1 IpUHYRHOT pafa®’ (,IPUCUIHY WK 00aBesHY paj’) Kao HeraTUBHE Ofpef-
Hulle IpaBa Ha pap,. To, naspe 3Hauy, ga YcraB bocHe 1 Xeplieropute, nako He feuHuIIE IPaBo
Ha paf, ofpebyje Heka beroBa OCHOBHa 00M/bEX]ja, KOja KapaKTepHUIIy Cajipykaj Tor Ipasa. A,
PaBO Ha Pafi je KOMIUTEKCHO IPABO — IPABO KOje MMa BUIIECTPYKH 3HAYAj,  KA0 TAKBO 00yXBaTa
HU3 IPYTMX CBojcTaBa (O3UTVMBHO IpaBHO ofipeheme npaBa Ha pap).”

3. 1IPABO HA CTEYEHY IIEH3UJY IIPEMA ITPAKCH
EBPOIICKOI CYIIA 3A /bYICKA ITPABA

I[IpaBo Ha IIeH3Mjy Kao CTEYEHO IPABO HA/IA3Y CBOjy 3aLITUTY Y OKBUPY CUCTEMA /bYACKIX
npasa Bujeha Esporte. Mako je mpBo6uTHO 61171a npenBubeHa nck/byunso 3amtura nyreM (Pesu-
nupane) EBporicke conujanHe noBebe® y 0KBUpY YiaHa 23, IpaBo Ha IeH3ujy y ofpeheHoM o6mmky
IIPENO3HATO je U IIPU3HAT My je ofpeheHu cTemeH 3amTuTe 1 y OKBUPY EBpolicke KOHBEHIIje O
jbyAckuM npasuMa (y Hactasky: EKJ/BII).* [leH3uje HUCY M3PUYUTO IIPEAMETOM Pery/Iucama
op crpane EKJBII, npuje cBera 3aro mto je EKJBII ycMjepena y mpaBIty saurtuTe rpaaHckux u
MONUTUYKYX IPaBa, a IITO je jeMIMIYHO 1 MOC/befiMIa TOKTPUHE “I0Jba AUCKPEIMOHe OlljeHe”
gpxaBa wianuna.” Hanme, Bujehe EBpome cMaTpario je ga cy gp>kaBe 4iaHuile Hajo3BaHmje y
perynucamy U ofyIy41Bay 0 IMTambJIMa eKOHOMCKOT 1 COLIMjaTHOT KapaKTepa, a ITO Aia/be 3HAYU
1 TIOTEHIMja/THO OTPaHMYaBatbe OBUX NPaBa y CKIafly Ca HayelMa 3aKOHUTOCTH, IPOIIOPLIO-
HalTHOCTY U JIETUTUMUTETA IM/ba KOjU Ce TMe HacToju noctuhn.?® Vmak, y cBjeTny KoHIenta

»Hedjerpusocmu wyockux npasa“® npuxsaheror o crpane EBporckor cyia 3a /pyAcka npaba
y Crpas6ypy (y HactaBky: ECJBII), 3ay3er je cTaB fja ce Tymaueme onpendu KonBeHnuje Mopa

20 3abpaHa pOICTBa je Jpyra HeraTMBHA O[PeHNUIA TPaBa Ha paji. Y KIACUYHOM CMUCTY, POIICTBO je APYIITBEHN
¥ IPaBHM CTATYC JINLja KOMe Cy Ofly3eTa OCHOBHA Jby/iCKa IIPaBa ¥ Koje je IPaBHO M paKTUYKU MOTYNIBEHO JPYTOM
UL WK 3ajefHULN (SPYTY HAf BUM BPLIN ius vitae as necis — IpaBo XMUBOTA U CMPTH). Y TOM CMUCTTY, po6OBI
cy nuua 6e3 mpaBHe 1 IIOCTIOBHE CIIOCOOHOCTI KOja e ¥ TOM II0JI0Kajy ApXKe MIMO CBOje BOJbe, a pajJiii MaTepuja/THoT,
(buHAHCHCKOT, CEKCYaTHOT MM APyTror uckopuirhaBama. 3a pOICTBO je KApaKTepPUCTIHYAH IPUHYIHY Paji. Y HEKUM
MelyHapoHUM JOKyMeHTIMa, IPUHYIHY Paj] Ce TPETIPA KAo CPEfICTBO KOje BOJM IIOZI0XKajy CIMYHOM PoIcTBY. [IpBu
JIOKYMEHT KOji CaJipXKil HajIIOTIyHuje ofpefbe o 3abpanu pornctsa jecre Konpenuuja o porcrsy JIpyumrsa Haposia 13
1926. rogune; [peppar Joanosuh, Paoro npaso (Hosu Cap: 2012), 129.

21 IIpunynHu paj je IpBa HeraTMBHA OfpeHMIA MpaBa Ha paf. To je paj Koju ce BpIIM 107 PU3MUKOM IPUHYLOM,
OJJHOCHO IIOJ IIPMjeTOM Off IIPMMjeHe CaHKIIje, AaKIIe, TO je paj Kojit Juiie Hifje CaMo U F06pOBO/bHO IPYUXBATIIIO,
HETo My je HAMEeTHYT je[fHUM Of 006/IMKa IIpUHYJie 1 32 KOjU ce He obMja HUKaKBa HaKkHaza; bopusoje Lllynnepuh,
IIpaso Mehynapoone opeanusayuje pada (beorpap: 2001), 165.

22 Joanosuh, Padno npaso (2012), 130-135; O Tome Bupu Buiue: [Ipegpar JoBanosuh, ,, KommekcHocT cagpxune
U peaTUBU3ALMja IpaBa Ha paf’, PaoHo u coyujanto npaso 1/2012, (2012): 17-33.

23 Council of Europe, European Social Charter (Revised), ETS 163, 3 May 1996.

24 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms,
as amended by Protocols Nos. 11 and 14, ETS 5, 4 November 1950.

25 Greer Steven, “The margin of appreciation: interpretation and discretion under the European Convention of human
rights”, Human Rights Files No. 17 (Council of Europe Publishing: 2000), 3.

26 Gomez Heredero Ana, “Social security as a human right”, Human rights files, No. 23 (Council of Europe Publishing:
2007), 8.

27 Leijten Ingrid, ,Social Security as a Human Rights Issue in Europe - Ramaer and Van Willigen and the Development
of Property Protection and NonDiscrimination under the ECHR®, Zeitschrift fiir auslindisches offentliches Recht
und Vilkerrecht ZaéRV 73 (2013) (https://www.zaoerv.de/73_2013/73_2013_2_a_177_208.pdf, 10.09.2024.), 180.
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pasBMjaTyL, 1 [la Ce Y TOM IIOITIEy MOPajy IIPU3HATH U COLIMO-eKOHOMCKE MOCTbefyLie IPUMjeHe
TI0je[[VHNUX YWIAHOBA, a CAMUM TUM ¥ 00e30MjeUTH Hy)XHY 3alUTUTY 3a UCTE.

I[IpaBo Ha IIeH3MUjy IPU3HATO je Kao IIPBO IIPaBO 13 00/IACTU COLMjaHOT OCUTYpamba Koje
yxusa samtuty y okupy EKJBII, Taunuje, y okupy unana 1. IIpotoxona 1 EK/bII - mpaBa Ha nMo-
suny. [Ipakca ECJbII-a je y 0BoM Ioryeny Mosk/ia ¥ HajooraTuja y KOHTEKCTY 3alllTHTe COLMjamHIX
JaBarba y OKBMpY fjocafallmbe jypucnpynenuuje. Haume, unan 1. IIporokona 1 npuje ceera nma
CBPXY 3allITHTE UMOBMHE, KOja je NeduHMcaHa mpakcoM cyaa y CTpasOypy Ha ayTOHOMAaH Ha4yMH
Te 00yXBaTa MOKPETHY U HEMOKPETHY MMOBHHY, IIPaBa, a Takobe ce mpuMjerbyje 1 Ha ZocIjena
HOTPaXMBamba, Te ,IETUTUMHA OYeKIBamba. *® Y morneay conyjaaHux faBama, IpaBo Ha IIeH3Ujy
je IpBO IpaBo NpMU3HATO y OKBUPY WwiaHa 1. [IpoToxona 1, mpuje cBera pagm jacHe yClIoBHE Bese
nsmeby yrrahenyx o6aBe3HNX JOIPUHOCA M OCTBAPEHOT IIPaBa, a LITO je Kao TaKBO MOTBpheHo
Beh npecynom Miiller v. Austria®. [lpyre BpcTe colujamHMX jaBamba, IPeBACXOJHO OHA Koja ce
He 0CTBapYjy 10 0CHOBY yIrTaheHux fonpuHoca Bell y OKBUpY cucTeMa COLMjaTHe 3allTHTe, IPO-
IJ1a Cy JJa7IeKO M3a30BHMjM ITY T Y TIOI7IEy OCTBapuBamba samTute y okBupy EKJbII, Te ce Tek op
2005. ropguHe IpecTaje MpaBUTH pasimyka u3Mely commjamranx 6eneduimja koja cy 3acHoBaHa
Ha YIIaTH JOIIPMHOCA y OFHOCY Ha OHe Koja HUCY,> a off moceOHOT 3Havaja cy cny4ajesu Béldné
Nagy v. Hungary®' u Baczir v. Hungary**.>

Hnax, xpos cBojy mpaxkcy, ECJbII je y Buie HaBpara 3ay3eo cTaB fa ce KonseHnujom He
rapaHTyje IIPaBo Ha MEH3Mjy Kao TaKBO U MyKo yIvtahuBarme JOIPIMHOCA He CTBApa Ay TOMATCKM
o6aBesy gpxxaBy Aa ucrrahyje mensujy.** 3a gpxxaBy ce cTBapa MMOBMHCKa 06aBe3a TeK HAKOH
IIITO JIUIIe OCTBApU IPeRYCIoBe MOTpefHe Y IOITIeNly caMe YIUIaTe JOIPMHOCA, a IIITO je IPefyCIoB
U 32 OCTBapyBakhe EeH3MOHOT IpaBa.® Y Buiie cyvajeBa, Cy/ je yTBPAMO fja yIIaTa JOIPMHOCA,
y cKIapy ca ofpeheHuM IpenycnoBuMa y OKBUPY HAIMOHATHOT 3aKOHOJABCTBA, YMHY OCHOBY
3a IMOBMHCKM 3aXTjeB mpeMa wiaHy 1. IIporokona 1.* Vako Ap>xaBa 1Ma IIpaBo fa OpraHusyje
pasmyuTe cXeMe NMEH3MjCKOT OCUTYparba (TeMe/beHe Ha PasIMuMTUM HadMHMMA GUHAHCUPaAmba,

28 JeramHuje Bupjeru y: European Court of Human Rights, Guide on Article 1 of Protocol No. 1 to the European

Convention on Human Rights Protection of property, Updated on 29 February 2024, 7-11.

29 European Court of Human Rights, Miiller v. Austria, no. 5849/72, Commission decision of 1 October 1975, Decisions

and Reports (DR) 3.

30 Bumre Bupjeru y: ETUI, The European Convention on Human Rights and the Employment Relation, (ur: Filip

Dorssemont, Klaus Lorcher, Isabelle Schomann: 2013), 389.

31 ECHR, Béldné Nagy v. Hungary [GC], no. 53080/13, 13 December 2016.

32 ECHR, Bacziir v. Hungary, no. 8263/15, 7 March 2017.

33 JleTa/bHuje 0 IPUMjeHY KOHIIENITa IETUTUMHIX OYeKMBalba Y CBPXY OCTBAPUBAa COLMjaTHMX JaBatba Te AHANIU3Y

LMTUPAHUX CTy4ajeBa Bupjeru Buie y: Vipana I'py6emnh, “3amrura conyjanuux faBama y KoHTeKCTy naHa 1. IIpo-

tokona 1 Eponcke KonBeHIIMje 0 /byCKMM IIpaByMa i TeMe/bHIM cnobonama’, loouwwax IpasHoz gaxynmema
“Ileman Bujeduh”, memamcku 6poj: “/bydcka npasa nped uzasosuma cmeaprocmu’, ropuua VI, 6p. 6, (2022): 237
- 241.

34 ECHR, Kleine Staarman v. the Netherlands, no. 10503/83, Commission decision of 16 May 1985, DR 42,

p.162; HadZzi¢ protiv Hrvatske, br. 48788/99, 01.07.2010; ucro morBpheno u y Mauriello v. Italy, 13 September 2016

(decision on the admissibility).

35 Dusanka Komnenié, Pravo na mirno uZivanje imovine i Evropski sud za ljudska prava (Sluzbeni Glasnik: 2018),

217.

36 IlorBphenoy Gaygusuz v. Austria (16 September 1996, Reports of Judgments and Decisions 1996-1V, § 41), Klein

v. Austria (no. 57028/00, 3 March 2011, § 57), Kjartan Asmundsson v. Iceland (no. 60669/00, ECHR 2004-IX, § 39).
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obesbjehera mpasa), 1cTe ce MOPajy TeMe/bUTH Ha Hadenmy 3abpaHe JUCKPUMMHALIN]je, OHOCHO,
Mopajy 6utn y cknagy ca wianoM 14. EKJBILY

Mebyum, np>xaBa uMa npaso, of ofpeleHM OKOTHOCTIMA, 12 OTpaHIdy MM OHeMoryhu
oCTBapuBabe ofpeheHNx colujaTHNX faBamba, OfHOCHO, Y HAIleM CITY4ajy, CTApOCHMX IIeH3Mja, a
IITO 3aXTHjeBa ONpaBfame, y omurreM uHTepecy.” Jocagamma npakca EC/bII-a ykasyje Ha To
Zia cy Hajuemrhy cry4ajeBy orpaHMYaBarba, yMameba, yKujama ofpeheHor colmjamHor faBama,
Pesy/nITaT IpoMjeHa COLMjanHoT 3aKOHOAaBCTBa, IUTO CBaKa ipXKaBa MMa IIPaBo, A/l y3 YCTIOB /i
TaKBa IIPOMjeHa MCIybaBa TeCT IPOIOPIIMOHATHOCTH.

Taxobe, kao gpyru pasnosu, Hajuenrhe ce cycpehy BaHpenHe Kpu3He Mjepe eKOHOMCKOT
KapakTepa, Ipellike HaJIKHNUX OpraHa IPJIMKOM IpuMjeHe mpormica i ¢1.*® Mmax, mocrasiba
ce MUTame Ja JIM FpXKaBa CMUje OTPaHMYUTIL, OFHOCHO, IPUBPEMEHO 00YCTaBUTI OCTBAPUBAHE
TIpaBa Ha CTapOCHY IIeH3Mjy 300r pasiora KOju ce Haasy Ha CTPaHU CaMOT KOPUCHYKA OCUTY-
parba, YKOZIMKO TO /IULE M [la/be MMa UCIyHheHe MMHMMATHE YCTIOBE 3a OCTBAPUBaIbe CTAPOCHE
neHsyuje. KoHKpeTHO, ocTaB/ba ce MUTambe MOTYhHOCTH 3ap>KaBamba CTaTyca KOPMCHUKA MeH-
3Wje y3 UCTOBpeMeHO Kopuinheme IIpaBa Ha paji, OFHOCHO, IOHOBHOT 3aI0I/baBatba I IPYMarba
11ate/3apafe.

Ilo nutamy oBakse cutyanuje, EC/bII ce Tek y ckopujeM IIepuoiy 09MTOBA0 Y HEKOIMKO
HaBpaTa. JHa4yajHO TyMaderbe [0 MUTakby ICTOBPEMEHOT OCTBApyBalha IIPaBa Ha IIeHs1jy 1 IIpaBa
Ha pajj Hanasumo y cydajy Fabidn v. Hungary™, ay okBUpy Kojer cy MCTaKHy Ty onhi 3aK/byd-
I 1 Y Be3M Ca IIPETXOAHO YCBOjEeHNMM OIMTyKaMa UMibeHNYHO CIMYHNX CTy4ajeBa, Lakicevid i dr.
protiv Srbije i Crne Gore, u Panfile v. Romania. Y KOHKpeTHOM CTy4ajy, amKaHr, r. Fabidn,
HAKOH IIITO je OCTBAPMO U II09€0 KOPUCTUTY NTPABO Ha npujespemeHry neH3ujy y cBojoj 47. rogu-
HM XnBoTa 2010. TofIMHE, HACTABMO je Ca paJioM Y IPMBAaTHOM CEKTOPY y nepuopy of 2010 — 2012.
TOJIMHE, a HAKOH TOTa Ce 3al0CINO0 Y jaBHOM CeKTopy y mepuopy 2012 — 2015. rogune. Y Tom epuogy
YCBOjeH je HOBJ 3aKOH O IIeH3MjCKO-MHBAIMACKOM OCUTYPamby, a KojuM ce pefsuba mpuspeMeHa
o6ycraBa MCIIIaTe HeHsMja 3a 0cobe Koje ce IOHOBHO 3aII0C/Ie Y jaBHOM CeKTopy. [IpuBpemern
IpeKUf UCIUIaTe IeH3Nja, C IpyTe CTpaHe, Huje 6110 IpeiBubeH y cIydajy IOHOBHOT 3aI0CTIeha Y
IPUBATHOM CeKTOPY.*! AIUIMKAHT je CMaTpao Jia je oBakBa ofpefda orpannyaBajyha u cynpoTHa
ynany 1. IIporokona 1, xao 1 fia je cympoTHa yiany 14. (3a6paHa ucKpuMUHALYje), Y OFHOCY Ha
TpeTMaH pafiHuKa y npusatHoM cektopy. EC/bII je cipoBeo aHanmusy TpeHyTHe IpaKce y ApKaBama
normucauama EKJBIL, u yTBpamo je ga y BenuxoM 6pojy ApxxaBa, I0CcTojyt MOryhHOCT HCTOBpe-
MEHOT OCTBapJBaba IIpaBa Ha eH3Mjy 1 IpaBa Ha pap. Vnmak, y oppeheHnm curyanujama, ysubha
Jla IOCTOje OTpaHNYelba I €BEHTYANHE CYCIIeH3Mje, a IPelo3Haje 1X y Tpu Hajuenrha o6mmka:

37 Jleramuuje o mpakcu ECJbII-a no oBom nutamy Bupjern y: European Court of Human Rights, Guide on Article 1
of Protocol No. 1 to the European Convention on Human Rights Protection of property, Updated on 29 February 2024:
64.

38 Ibid., 65.

39 Tpy6emnh, “3amrura counjannux gaBama y Kourekcry wiata 1. [Iporokona 1 EBponcke KouseHnuje o byckum
[paBMMa I TeMe/bHIM ciobogama’, 242.

40 ECHR, Fdbidn v. Hungary, no. 78117/13, 5 September 2017.

41 Fdbidn v. Hungary, § 10 - 14.
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-y CIydajy mpujeBpeMeHOr OfjIacKa y meHsujy*s,*
-y CIydajy 3alociena y jaBHO]j yIIpaBy/Ip)KaBHOj CIy>KOm*,
- M CIydYajy oCTBapMBama IIPaBa Ha MHBANCKY HeH3ujy. "

Ilp>xaBa je y KOHKpETHOM C/Ty4ajy OBaKBY CyCIIeH3Ujy MCIUIaTe IIeH3yje IpaBiaa ca BILIe
NIETUTUMHUX [U/beBA — MjepOM IIPOTHB eKOHOMCKe Kpu3e, y cMuciy nosehama 6ylieTCKuX cpefi-
CTaBa, Kao U jeJHOM MjepoM MOMUTHKe 3aMolbaBama MIahux Kafposa, 063MpoM fa cy Ha 0Baj
HAYMH U TOTULAHA f]a OCTAHY Y TIeH3UjH @ He y PafHOM OFHOCY 1 06e3bujefie mpocTop 3a
3amocieme Mmahux mma.*®

ITpunukom opnyunsama, ECJbII je ycraHOBMO [ia je HaBefieHN LWJb Ap>KaBe NeTUTUMAH,
Kao Y [ia je IOTOfjaH 3a OCTBapyBame ONMUITUX MHTepeca (6opba IPOTHUB eKOHOMCKe Kpuse U
3aIITHTA jaBHUX CPECTaBa), IOK je 3a yCBajambe OJUTyKe 10 MUTabY IIPONOPIMOHATHOCTY Mjepe
y3€0 y 003Up U TO fja /M je aIIMKaHT MMao MoryhHocT 13bopa (3afpkaTi eHsUjy WM OCTaTH ¥
PaJiHOIIPAaBHOM CTaTYCY), ia /M je 0CTao 6e3 MKaKBUX IPUMamba yC/bell CyClieH3uje neHsuje (Huje,
0031pOM J1a je IPUMAO IUIATY), A /I CY BeTOBJ IPUXOAM JOCTATHM 3a )KUBOT (YTBPAMO je Jia je
iata Beha off mpocjeyne), au, K/by4HM €7IEMEHT KOjH je y3eo y 003up je Taj fa 1 je ocTBapuo
YCTOBe 3a T3B. ITyHY TIEH3MjY, UM je OTUIIA0 Y ITpUjeBPeMeHyY IIeHs1jy. Y TOM HOITeNy 3aK/bydyje fia
je aIIMKAHT jOLI yBUjeK “y crmamycy ocobe Koja uma paoHy cnoco6Hocm, 00HOCHO, CnocobHOCcH
0a 3apahyje 3a #u60m’, ORHOCHO, “0a je 0cmMBapuUo NPAaso Ha NeH3Ufy No 0CHOBY 0ONPUHOCA
Koju cy ynnahusanu 3a 0anexo kpahe spemeHcko pasdobmwe y 00HOCY HA NOMPEOHO Y c8PXY
ocmeapusarea 06ase3Hux ycnosa 3a 00nasax y nyy neusujy”* Cimjenehn maveno conmpuap-
HocTy M3Mehy 06Be3HMKa yIIaTe JOIPUHOCA KOPUCHMKA Y HALIMOHA/THOM IIEH3MOHOM CUCTEMY,
Kao U IIMPOKO TOfpydje MMCKPEIOHe OfTyKe IpxKaBa fa ctobofHo yTBphyjy ycnose 3a onma-
3aK y IIYHY CTapOCHY IIEH3M]y, Te Y3eBIUM CBe IIPETXOAHO HaBe#eHe daktope y 063up, ECJBII je
YTBpANO a oHeMoryhaBame UCTOBPEMEHOT YXKIBamba NPaBa Ha pajl U IpaBa Ha pUjeBpeMeHy
CTapOCHY TeHs1jy He peficTaB/ba moBpeny wiaHa 1. [Iporokona 1 EKJBII, 063upom fja ammukaHT
Huje ymnahuBao onpuHoce norpebHe 3a ycios nyHe neHsuje. Takohe yrphyje na Huje gomno Hu
To moBpeyie wiaHa 14. (3abpaHa qucKpMMIHaLje) 0031pOM ia CMaTpa Jja pafHUIN Y IIPUBATHOM
¥ jABHOM CeKTOPY HUCY Y MCTOj, ORHOCHO, YIIOpeAuBoj curyauuju. Haume, mate npse kateropuje
PpajiHNKa ffoTa3e 13 IPUBATHUX PeCypca, HOK IIaTe PafHIKA Y jaBHOM CEKTOPY ce DUHAHCUPA]jy U3

42 Mebhytum, 0BaKBO OrpaHnyeme, OfHOCHO CyCIIeH3Nja, Hajuelrhe Tpaje CBe JOK OCUTYPaHNK He OCTBAPM yCIIOBE 32
T3B. IyHY HeH3u;jy. To je cmydaj ca 3HavajHuM 6pojeM fp>xaBa (AHpopa, XpBarcka, Yemka, EcTonnja, JlarBuja, Pymy-
Huja u Cnosauka) (Fdbidn v. Hungary, § 34).

43 'Y 0By KaTeropujy MOTy ce OABECTH 1 T3B. IPUBU/IETOBAHE IIPMjeBpeMeHe IIeH3Hje Koje OCTBapYjy BojHa IuLa/
GpaHuoLM, a LITO je yTBpheHo y Hewrro pauujeM cay4ajy Panfile v. Romania (no. 13902/11, 20 March 2012).

44 Jlok Heke ipXaBe IpaBe PasnuKy usMely pasmuuuTux ocoBa y okBupy jaBHe cyxb6e (Asep6ejiian), y Hekuma
cycreHsuja 06yxBaTa CBe 3aM0CIeHNKe jaBHOT cekTopa (AHpopa, Ilopryran, lllmanuja), y Utanuju ce npeasuba ropmwa
rpaHMIaMa y ICTOBPeMEHMM NPUXOJIMa IIeH3HUje U II/IaTe jABHUX CIy>KOeHNKa, JOK 3HauajaH 6poj ipKaBa yoITe He
npenBuba oBaj B pa3MMYNTOr TPETMAaHa PafHIKA y IPUBATHOM I jaBHOM cekTopy (Fdbidn v. Hungary, § 38 - 43).
45 Jlox je y XpBarckoj 1 Vtanuju onemMoryheHo ncToBpeMeHO 0CTBapuBabe MHBAMU/CKe MIEH3Mje i TpaBa Ha paj,
y HEKMM JIp)KaBaMa je TO OrpaHuyeHo ofpeheHuM yKynHuM M3HOCOM npuMama (Aycrpuja), unu ce omoryhasa sa
onpebene kateropuje muua ca uHBamupuTeToM (y PymyHuju moryhe 3a ocobe ca 138. Tpehum crenenom uHBanuan-
Teta u cnujena nuua (Fabidn v. Hungary, § 38 - 43).

46§53 -56.

47 Fdbidn v. Hungary, § 69 - 73.
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jaBHMX pecypca, Te 61 IapaenHa ICIaTa 3a OC/befby KaTeropujy 6una ABocTpyko onrepeherme
OYHeTCKMX CPefICTaBa, a IITO Huje Cy4aj ca paJHUIMMA ¥ IPUBAaTHOM CEKTOPY.*

IIperxonHa ananmusa ykasyje Ha cra Cy/a ja 1 JaHAC BP/IO OIIPE3HO IPYCTYIIA pa3Ma-
Tpay MOTEHIMjanHIX MoBpefa wiana 1. [IpoTokona 1 xaja je y muramy ocTBapuBatbe MeH3Mja.
Y mpecynama ce uctide “0a kada je y numarby coyUjanna noaumuKa, KOHKpemHo, y numarey
neHsuja, Opicase yHUsajy UUPOKo nosmwe npoujere, a WMo y UHmepecuma coyujante npasoe
U eKOHOMCKO2 071020Catba MO NleeUUMHO 008ecmu 00 npunazohasarvd, ozpanuyerba
WU 4AaK U CMatbetva BUCUHE NeH3Uja yobuudjeHo ucnaiahusanum KeanuuKosanum ruyu-
Ma, K0 y KOHKPEMHOM CILy4ajy, ¥ NPAsULy HeKoMnamuounHocmu Kopuuihieroa neusuje u
nnahenoe sanocnerva”* Cyq, MehyTum, He T/Iefja 671arOHAK/IOHO HA CUTYALjy PETPOAKTUBHOT
noBpara uciuraheHnx meHsnja Kaja Cy KOPUCHUIM UCTIX, Y CKIAAY Ca IIPETXOHIM 3aKOHCKIM
pjelemyMa, MO/ MTapasIeNHO OCTBAPMBATY IPABO Ha UCIUIATY [IeH3Mje U IPAaBo Ha paj, a Koju
CY yCIbey] M3MjeHa 3aKOHOAaBCTBa, M3TYOUIN IIPAaBO UCTOBPEMEHe UCIIaTe. Y TOM MOTTIeNY, MaKo
CMaTpa IETUTUMHMM U IIPOIIOPIIVIOHATHUM OFTYKY ApXKaBe fja OHeMOryhu CTOBpeMeHy UCIIIATy
IIeH3Mje U I1aTe, CMaTpa moBpefoM wiaHa 1. IIporokora 1 i 3axTjeB KOPUCHUKY fja PETPOAKTUBHO
M3BPIL TOBPAT 3AMPUM/bEHIX TIEH3Mja 3a IPETXOHI [IEPHOJ & TOKOM KOjerT je YXKIBAO I IPABO
Ha wiahenn pag.*

4.TIPABHO YPEBEILE IIPABA HA CTAPOCHY IIEH3UJY
KAO CTEYEHOT ITPABA Y PEIIYB/IMIIN CPIICKOJ

OcHOBHO mpuMame Koje ce 06e36jehyje MeH3UjCKUM U MHBAMUMACKUM OCUTYPAbEM CY
neHsuje (OCToje TPy OCHOBHA THUIIA TIeH3Mja: CTApOCHA, MHBANUACKA 11 mopopudHa). [leHsuja
TIpefCTaB/ba PEfOBHO MjecevuHO IpUMambe KOjuM ce 3amjemyje 3apaja.” [IpaBHY OKBMp IIpaBa
Ha CTapOCHY IeH31jy (YC/IOBY 3a CTHIAbe IIPaBa, HAuMH ofipehuBama BICHHE CTApOCHE IeH3uje,
ycxnabuBame eH3nja, 0CTBapyBatbe ¥ Kopuiiheme paBa I CBa Apyra MUTamba y Be3M ca OBMM IIpa-
BoM) yTBpDeH je oprosapajyhum onpen6ama 3aKoHa o IIeH3MjCKOM 1 MHBAIUIICKOM OCUTYpamby >,

Haume, BaxxehyuM 3akoHOM 0 IEH3MjCKOM U MHBATUICKOM OCUTYpPamby KOjU je CTYINO Ha
cHary op 1. janyapa 2012. romuse, Taunuje o Opyke YerasHor cyna Peny6muke Cpricke off 0kTo6pa
2013.ronuHe, Koja je MHTETPMCAHA y U3MjeHe U JJOLYHe IIOMEHYTOT 3aKOHa, TPoNycaHa je Moryh-
HOCT J1a KOPUCHYK IIeH3Mje (CTapoCHe WM MHBAIMICKe), MoXe cTehu cTaryc ocurypanuka, a fa
MY ce IIpu ToMe He 00ycTaB/ba MCIIIaTa eH3uje 3a HePHOf 0K je Y ocurypamy. Ca ipyre cTpaHe,
aKo HeKO 0ff KOPYICHNKA MOPOfiYHE NeH3Mje CTeKHe CTaTyC OCUTYPAHMKA, JICIIIaTa TIeH3Mje TOM

48 §130-132.

49 Lakicevi¢ and Others v. Montenegro and Serbia, nos. 27458/06, 37205/06, 37207/06 and 33604/07, 13 March
2012, § 61.

s0 Ibid., § 72.

51 Cenap Jamapesuh, Coyujanno npaso (Hosu Cap: 2010), 195-196; CrapocHa neHsuja, Kao moce6Ha BpcTa neHsuje,
IpefiCTaB/ba TPajHY COLIMjaIHY NPeCTALMjy Y HOBILY KOjy OCUTYPaHUIM OCTBAPYjy K0 OCHOBHO ITPaBO 13 IIEH3MjCKOT
" MHBATHJCKOT OCHTYpPatba 1o 0CHOBY puauka crapoctit. Bupgu: Jlequh, Xayuh, Coyujanno npaso, 180.

52 3aKOHO 0 NeH3UjCKOM U UHBANILOCKOM Ocuzypatyy, ,,Crryxbenn rmacuuk PCY, 6p. 134/11, 82/13, 96/13 - ognyka
YC, 103/15, 111/21, 15/22, 132/22 n 43/23 - ognyxa YC.
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KOPUCHUKY 06ycTaB/ba ce 3a IepMOJ| TPajatba OCUTYPalba, a IPeOCTanyM KOPUCHUIMMA IOPOAIIHE
TIeH3Mje IIOHOBO ce ofpelyje HoBu M3HOC neHsuje.” Takobe, KOPUCHUKY CTapOCHE WU MHBAIV-
CKe IeH3Mje KOMe je IIPaBo IIPU3HATO IPeMa OBOM 3aKOHY, KOjJ CTEKHE CTaTyC OCUTyPaHMKa y
00aBe3HOM OCUTYpamby, Ha IberoB 3axTjeB he ce ofpenuTi HOBM U3HOC IIEH3H]e, IIOf] YCTIOBOM Jia
je HaKHaJIHO HaBpIIVO HajMame TOIVHY AaHa CTaXka OCUTypama.>

Beoma je 6MTHO HaIOMEHYTH A je 3aKOH O MeH3MjCKOM 1 MHBAIMAICKOM OCUTYpamy Pemy-
6muke Cprcke (“Crysx6enn rmacunk Pemry6muke Cpricke” 6poj 134/11), ogpenbama um. 141, ct. 1.,
TIpUje HeTo IITO CY JICTe OCIIOpeHe 1 3a Koje je YTBP)eHo a HUCY Y caITlacHOCTH ca YcTaBoM Pery-
6muke Cpricke, Omnykom YcraBHor cypa Peny6muke Cpricke, 6poj: ¥-38/12, on 30. okro6pa 2013.
TOfMHE™, IIPOIIICUBAO JIa Ce KOPUCHUKY IIeH3Mje KOji Y CKIIAZy ca OBUM 3aKOHOM CTeKHe CTaryc
ocurypanumka (kaga ce 3aocyy) y 06aBe3sHOM Iy ;0 6pOBO/BHOM OCUTYPalby, U3y3eB OCUTYpAaHUKa
¥3 YIaHa 12. Tauke I) U JI) OBOT 3aKOHA, MCIIIaTa TeH31je 06ycTaB/ba 3a IepUojl TOT OCUTYPamba.
YnaHoM 12. Tauke I) ¥ [j) OBOT 3aKOHa OMIIO je IIPOMIMCAHO Aa je OCUTYPAaHUK CAMOCTA/THUX fijefat-
HOCTM Y/IaH OpI'aHa yIIpaB/bakha MM OpPTaHa Hai30pa Koji 33 CBOj paji IpMMa yrOBOPEHY HaKHafYy,
U JuIie Koje 06aBJba IOCTIOBE 10 OCHOBY YTOBOPA O [Ijely, ayTOPCKOT MM APYIOT yroBOpa U 3a
U3BPIIEH II0CA0 OCTBAPYje yTOBOPEHY HaKHafy. Y IIOCTYIKY OlljebyBamba YCTaBHOCTY OCIOPEHOT
yaHa 141.cTaB 1. 3aK0Ha 0 IEH3MjCKOM ¥ MHBANUCKOM OCUTYPamby, YCTaBHMU CYJI je, IpMje CBETa,
¥IMao y BUAY Jia je Taukama 5, 12. u 18. AMangmana XXXII Ha Ycras Peny6nuke Cpricke, kojum
je saMujermeH 4naH 68. YcraBa, yTBpheno na Pemy6muka ypebyje u 06e36jebyje, nsmeby ocra-
JIOT, 0CTBApUBAkbe U 3AIUTUTY JbYACKUX IIpaBa 1 06Oy, pajHe OFHOCE, COLUjATHO OCUTYpatbe
U [ipyTe 0O/IIKe COLVja/lHe 3aIITHTe, Kao U IpyTre OXHOCe Off MHTepeca 3a Pemy6muky, y ckagy
ca Ycrasom. Ilopen Tora, Cyx je y3eo y 063up u ycraBHe rapaHiuje u3 4iana 10. Ycrasa, mpema
KojeM cy rpab)any paBHOIIpaBHU y c1o60faMa, IpaBiMa 1 AY)KHOCTUMA, jeHaKM Ipef 3aKOHOM
¥ YKMBAjy UCTY IPABHY 3alITUTY 6e3 0631pa Ha Pacy, 107, je3UK, HalMOHAIHY IIPUIIaAHOCT, Bje-
POMCIIOBHjeCT, COLjaTHO MOPUjeKTIo, pobeme, 06pasoBarbe, IMOBHO CTambe, IOTUTIIKO U APYTO
yBjepeme, APYLITBEHN TI0/I0XKaj MU APYTO IMIHO CBOjCTBO, Kao 1 41aHa 48. cTas 1. YcTaBa, KojoM
je yrBpbeHo f1a ce mpaBa 1 co6oyie 3ajeMUyeH1 OBMM YCTaBOM He MOTY Offy3€TH HI OTPaHNINTIL.

Y koHKpeTHOM cry4ajy, Cyx je Takobe umao y Buay u ofpenoy wiaHa 5. cras 1. anuneja 1.
YcraBa, Koja, HOpef OCTa/uX, IPeACTaB/ba jeHO Off TeMEe/bHIX Hadesla Ha KOjJIM Ce 3aCHIBA YCTaBHO
ypebeme Perry6mike, a To je rapaHTOBambe 1 3aIUTUTA IbYACKMUX CI060O/IA 1 ITpaBa y ckimafy ca meby-
HAapOJHNUM cTaHAapauMa. [IpunykoM pasMaTparsa OCIIopeHe 3aKkoHcKe ofipenbe, Cyx je, c 0631pom
Ha TO ia je IIPaBo Ha UCIUIATY [IeH3Mje CTeYeHO IIPaBo 1 [ja CIIajia Y KaTeropyjy MMOBUHCKMX IIpaBa

53 Bupjern oppenbe wi. 141. 3akoHa o neH3ujckom u UHBANUOCKOM OCUZYPAtLY.

s4 Bupjern oppenbe wi. 142. cT. 1. 3akoHa 0 neH3ujcKom U UHBANUOCKOM OCUZYPatvy.

s5 ,,Cmyx6ern rmacauk PC 6p. 96/13; O Tome Buan suiue: Kenan Cnaxuh, Komenmap 3axkona o nemsujcxom u
uneanudckom ocuzypary Pedepayuje bocre u Xepuezosune (Capajeso: 2018), 179-180.

56 Ca CTaHOBMINTA TeOPHUje IIpaBa YOBjeKa, OHOCHO JOIYUITEHNX OTPAHIMYetba OCHOBHIUX IIpaBa (110 OCHOBY jaBHOT
opeTKa, jaBHe 6e30jeHOCTH, jaABHOT 3[IpaB/ba, jABHOT MOPana), OrpaHIuerbe, OFHOCHO ycKpahuBatwe mpasa Ha paf
360r rofiMHa XMBOTA He MOXe GUTH MPUXBAT/BUBO KA0 IETUTHMHO. JIErMTUMHO pjellierse je 1a 3all0CTIeHN — OCUTY-
PaHMK CTHYe IPABO Ha IIEH3Mjy Ca HaBPIIebeM ofpel)eHyX rofuHa XKUBOTA U CTaXKa OCUTYpaba, He UCK/bYdyjyhu
KyMynauujy kopuurhema neHsuje (CTedeHo MpaBo Ha CTApOCHY HeH3ujy) u 3apafe. OTy/a, ¥ yIopefHOM 3aKOHO/aB-
CTBY He cajipXe ce ofipefioe 0 IPeCcTaHKy PajjHOT OJJHOCA IO CH/IM 3aKOHA 360T HaBPLIEHNX TOJMHA XUBOTA — HIIP.
(paHIycKo, benrnjcko, aMepiudKo, bpurancko nmpaso. O Tome Buju Bue: bpauko Jly6appa, Paoxo npaso, Pacnpasa
o0 docmojancmey Ha pady u coyujanrom oujanozy (beorpan: IlpaBun dakynrer Yuusepaurera y beorpagy: 2013),
730-731.

57 Bupjern: Onmyxa YcrasHor cyfa Pemy6nuke Cprcke, 6poj: ¥-38/12, on 30. okro6pa 2013. ropue.
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rpahaHa, OCIIOpeHy 3aKOHCKY ofipeni0y LMjeHNo U Y OJHOCY Ha rapaHuuje us wiaHa 1. IIporoxo-
na 6poj 1. y3 EKJBII, kojum je yTBphero fa cBaxo (u3idko /ulie 1 IpaBHO IMIe UMa IIPaBo Ha
HEOMETAaHO YKMBaIbe CBOje MIMOBIHE, la HUKO He MOXKe OUTI JIMIIeH YIMOBJHE, OCUM Y jaBHOM
MHTepecy 1 IOf] yCIOBUMa IpeBMUheHIM 3aKOHOM I OIIITIM HavenmiMa MehyHapogHor npasa, Te
Zia IpeTXofHe ofpefde HY Ha KOjU HauMH He yTUUy Ha IIPaBo pXKaBe Ja IpUMjeryje 3aKoHe Koje
cMaTpa MoTpeOHUM a 6 perymicana Kopuinhere MMOBIHE Y CKIajly ca OMIITUM MHTepecuMa
wu ga 6u 06e3bujenuIa HaIIaTy mopesa i APYrux JaxOMHa My KasHu.™

CaryacHo Halpujeq HaBeJleH!M yCTaBHUM OB/lalihennMa, 3aKOHOM O IIEH3MjCKOM M MHBA-
JIICKOM OCUTYPamby YCTAHOBJ/bEHO je, Ha Haue/MIMa Y3ajaMHOCTI U COMMAAPHOCTH, 06aBe3HO I
I06POBOJBHO TIEH3MjCKO ¥ MHBATIMACKO OCUTYPabe, Te Cy ypeheHn ycoBM 3a ocTBapyBarbe IIpaBa
II0 OCHOBY 0BOT ocurypama. Viameby ocranor, ypehyjyhu murame ucnnare nexsuje, 3aKoHopaBarl
je ocriopenyM wraHoM 141. ctaB 1. 0BOT 3aKoHa Ipomucao fia he ce 06ycTaBuTy MCIIaTa MeH-
31je KOPUCHUIMMA TIEH3Mje KOjU CTeKHY CTaTyC OCUTYPaHUKa ¥ 06aBe3HOM M/ 06POBO/BHOM
ocurypawy. Onjemyjyhu ycraBHOCT IpeiMeTHe 3aKkoHCKe onpenbe Cyx je, Ipuje cBera, MMao y
BUJIY IPaBHY IPUPOJY IIpaBa U3 NMEH3MjCKOT 1 MHBAMICKOT OCUTYPalba, Kao M YMIbEHNITY fla e
pajiu 0 MpaBMMa CTEYEHMM IOJ] 3aKOHOM ITponMcaHuM ycnosuma. Hamme, wranom 2. oBor 3ako-
Ha IIPOILICAHO je f1a e 00aBe3HNUM ¥ JOOPOBO/BHUM OCUTYparbeM, Ha HademiMa J06pOBO/BHOCTH
¥ y3ajaMHOCTH, OCUTypaHuIuMa o6e36jelyjy mpasa 3a cmydaj cTapocTy M MUHBATUFHOCTY, @ Y
CIy4ajy CMPTH OCUTYPaHNUKa, OHOCHO KOPMCHMKA IIeH3Hje, IpaBo ce obesbjehyje unanoBmMa
BUXOBMX nopoauua. [Topey Tora, mpema wiaHy 3. cTaB 2. 1 WiaHy 4. 0BOI 3aKOHa, 00MM IIpaBa
13 TIEH3MjCKOT U IHBa/IMJICKOT OCUTYPaiba 3aBYMCH Of JY>KVHE IIEH3MjCKOT CTaKa OCUTYpaHMKa 1
BICHHeE II/IaTa ¥ OCHOBMIIA OCUTYpamba Ha Koje je IiaheH JOIPUHOC 3a EH3UjCKO U HBAIUACKO
OCHUTYpalbe, a paBa CTeYeHa [0 OBOM OCHOBY CY /IMYHa IIpaBa, He MOTY ce TPEHOCUTH Ha JpyTa
LA ¥ He 3aCTapyjeBajy.”

Vmajyhu y Buny HaBeeno, Cyf je IpaBUIHO OLMjeHNO fa HAYMH Ha KOjU CY OCIIOPEHNM Y/Ia-
HOM 141.cTaB 1. mpeMeTHOr 3aKOHA IIPOIMCAHN YCTIOBY IIOJ, KOjIMa Ce KOPMCTY IIPaBO Ha IIEH3MjY,
HMje y carmacHocTH ca YcraBoM. Cyfi, Tpuje CBera, CMaTpa fia Cy OBaKBUM HODMUPameM Hapylle-
Ha IMOBMHCKa IIpaBa KOPYUCHNUKa NeH3uje. Hamme, yKonmko je IpaBo Ha MEH3Mjy IpaBoBabaHO
TIPM3HATO IPAaBOCHAKHMM aKTOM HAJIeXHOT OpPraHa, IPaBoO Ha UCIIATY MeHsMje, Kao HoBYaHa
MaTepujanmsanyja beh ocTBapeHOr IpaBa Ha IeH3MU]y, je CTe4eHO IPaBo UIMOBJMHCKOT KapaKTepa,
TpeM/ia IPOMjerbUBOT M3HOCA. ByiciHa IeHs1je 3aBICH Off BUCHHE Y/I0)KEHMX CPECTaBa, OfHOCHO
I/IaTe ¥ OCHOBHIE OCUTYparba Ha Koji je ImaheH JOIPUHOC 32 OBY BPCTY OCUTYpatba, a OCTBAPH-
Batbe OBOT IIPaBa [IO/Jpa3yMijeBa ICTOBPEMEHO I leroBo Kopuiiherbe, jep 61 Y CyIIpOTHOM IIPaBo
Ha IIeH3Wjy 6110 MTY30pHO Oe3 MaTepujanu3anyje. YnmeHNIa jecTe ja 3aKOHOfaBAL], 3aBUCHO
Of APYLITBEHO-eKOHOMCKIX ¥ COLMja/IHUX IIPpUINKa y ofpeheHoM mepuony, uMa opnamheme fa,
CXOJJHO CBOjoj IIpoLijeHn, ypehyje obmacT corujante saurtuTe 1 pagHux ogHoca. Mehyrum, mpusmu-
KoM ypebuBarma 0BIX IPaBHUX OJHOCA MOPA OUTH UCITYHEH YCIIOB IPpaBefjHe paBHOTEXe 13MeDhy
OIIIITET MHTEPeCa 3ajefHNLIE ¥ IIPaBa II0jeMHalla Ha MUPHO Y)XMBarbe UIMOBYUHE. Y KOHKPETHOM
cry4ajy, o onjern Cyna, MpONUCUBAbEM Jla Ce CTUIIAbEM CTaTyca OCUTYpaHMKa y 06aBe3HOM
WM JOOPOBO/BHOM OCUIYpamy KOPUCHUKY IIeH3Uje 00yCTaB/ba UCIUIATA IeH3lje, HapyllleHa je
CYILITMHA OBOT IMOBJHCKOT IIpaBa, TaKo Aa Cy6jeKTt Ha Koje ce OCIIOpeHa ofpenida OXHOCU CHOCe

58 Ibid.
59 Ibid.
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HecpasMjepaH TepeT, y OTHOCY Ha eBEeHTYaTHM MaTepujamuy uHTepec Pery6muke. Cyx cMaTpa fia
HICY OCHOBaHM HaBOJM JOHOCHOLIA OCIIOPHOT 3aKOHA KOj! Y OfITOBOPY MCTHYE /1A je 0BAKBO IIPO-
mycuBambe Y QYHKUVH PeOBHOT (PYHKIMOHNCAba IEH3MOHOT CUCTEMa, OfHOCHO HeCMeTaHOT
paja penyOIYKIX MHCTUTYILIN]A, jep ce pajy 0 Beh cTedeHOM IpaBy, IO 3aKOHOM IIPOIIMCAHUM
YCIIOBMMA, TaKO A Ce IeroBo kopuiihemwe off CTpaHe NOjefUHUX TpalaHa He MOXe JOBOAUTH Y
Besy ca QYHKIMOHNICAbeM MHCTUTYIIM]a U3 06/1aCTH TIeH3UjCKOT OCUTYParba y IjermHu.

CxoffHO HaBefleHOM, OCTIOPEeHMM YIaHOM 141. cTaB 1. mpeMeTHOT 3aKOHa AOIIO je io
TIOBpefie IpaBa Ha MUPHO YXKMBake IMOBIHe I'paaHa rapanToBaHor wiaHoM 1. IIpoTokona 6poj
1.y3 KonBeHIMjy 3a 3aLITUTY /bYCKIX IIPaBa M OCHOBYX CTI000/Ia, Te ¥ B3 C TVM 1 WIAHA 5. CTaB
1. amuueja 1. u wiaHa 48. ctas 1. YcraBa Penry6nuke Cprcke. Cyg je olyjeHIO fa je OCIIOpeHUM
IPOIMCHBatbeM JOLIIO o HoBpepe 11 ofpende wiana 10. Ycrasa, kojoM ce rpahanyma rapanryje
PaBHOIIPAaBHOCT U jeIHAKOCT y IIpaBMMa, 00aBe3aMa I y YKUBaIbY je[fHaKe IpaBHe 3aIITHTe, jep
TIIpeMETHA 3aKOHCKa Ofipeni6a 13y3nMa of 00yCcTaB/bamba UCIIIATe jelHy KaTeropujy KOPUCHMUKA
TIeH3Mje Kojit Cy Takohe nuira 0o6aBesHo ocurypaHa y cMucny wiana 10. craB 1. Tauka 6), y Besu
ca WIaHOM 12. Tauke I) 1 Ji) 3aKOHA O IeH3MjCKOM U MHBA/IMACKOM ocurypamy. Ha Taj HaunmH cy,
1o muiberby Cyfia, 0Ba NMIla CTaB/beHa y MOBO/BHYY MON0XKA]j ¥ OFHOCY Ha 0CTasie KOPYCHUKE
IIeH3Mje Koje TpeTHpa 0ClopeHa 3aKOHCKa ofpenoa.’!

5.1IPABO HA CTAPOCHY ITEH31JY KAO CTEYEHO
ITPABO Y ®EJEPALINJ BOCHE M1 XEPITETOBMHE

EHTUTETCKY 3aKOHM O MEH3MjCKOM ¥ MHBANNJICKOM OCUTYParby IPOLIIN Cy 3Ha4ajHe
npoMjeHe, moueB of 1990-Tux, kao pe3ynrar gemMorpadckux mpomjeHa, eKOHOMCKe Kpu3e, CJI0-
JKEHOT yCTpoja Apxkase u fpyrux daxropa.*? 3HauajHe M3MjeHe JOHM]ENO je yCBajame 3aKOoHa 0
HeH3WjCKOM ¥ MHBA/IUAICKOM ocurypamy y @PbuX 2018. rogune®, a koju ce 3acHMBA Ha Ha4YeNly
TeHepaIyjcKe COMMAPHOCTH.

Jako cy HeKkoMVKO TOfVHA paHlje ycBojeHe peneBanTHe npecye ECIbII-a o kojuma je 61mo
pujedn y IpeTXOfHOM IIOITIaB/bY, Kao U u3MjeHe 3akoHa o ITVO PC (a koje ce TeMerbe Ha OfTyLM
YcrasHor cyga PC) y morneny moryhHoCTH MCTOBpeMEHOT OCTBapyBalba CTeUeHe IeH31je M TpaBa
Ha pafi, KOjiMa je yKa3aHo Ha CKOpHje TPEH/I0Be Y JbYACKOIIPaBaIIKOM IIOMMaby OfHOCa 13Mehy
0Ba JIBa IIPaBa, CTO Hije y3eTo y 0631p Kafa ce ycBajao 3akoH o [IV10 ®buX 2018. rogyue. Hanme,
Ta/la YCBOjEHNM 3aKOHCKUM pjellemeM, IpeMa wiany 116.,,,Kopucruxy nexsuje koju y cknady
Ca 08UM 3AKOHOM CHIEKHE CIamyc OCu2ypaHuka y 00a6e3HOM 0CU2yparby, usyses ocuzypa-
Huka u3 unaua 12. mau. u), 0), e) u $)osoe 3axona, ucnnama nensuje ce 06ycmasmwa 3a

60 Ibid.,

61 Ibid.,

62 Jletambuuje Bufjetn y: Ivana Grubesic¢, Aida Mulali¢, Social Security Law in Bosnia and Herzegovina (Wolters
Kluwer: 2020), 195 - 197.

63 3aKoH 0 NeH3UOHOM U UHBANUOCKOM ocuzypaivy, ,,Cryxbene HoBuHe PBuX®, 6p. 13/2018 u 93/2019 - ognyka
YcraBHor cypa 90/2021 1 90/2021 op 09.11.2021. m 19/2022 n 47/2024 op; 21.06.2024.

64 V3yseuu ce ogHoce Ha cnujeehe cutyanuje us wiana 12. 3akona o IO OBUX:

1) WIaH IPUBPEHOT IPYLITBA M/ IPYTe OpTaHu3alje, Koji 3a CBOj pajj IPyUMa yTOBOPEHY HaKHa/y
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nepuod mpajarea ocuzyparba’“. TuMe ce y IoTIyHoCTH OHeMoryhaBaso UCTOBPeMEHO OCTBApPH-
Balbe [IpaBa Ha CTApOCHY IIEeH3Mjy Ko CTeYEHOT IIpaBa I IIpaBa Ha paf.

O ToMe fa 0Baj YnaH Huje y ckmany ca TymaderbeM EKJbII, onpHocHO, 9manom 1. IIporokona
1, yrBpheHo je yopso Beh ommykom Yerasror cyga @buX Y-36/18 og 12.11.2019. ropuue®, a koju je
y momenyToj Optyuu peepypao Ha IO3UTUBHY Ipakcy u YcTaBHor cysa PCy moMenyToj oyt
Y-38/12 nexomuko roguHa panuje. Ycrapuu cys, @buX je moTBpayo fia je meHsuja cTe4eHo Ipaso,
OIHOCHO JIa Ce Pajy 0 ,,/IUYHOj UMOBUHU U NPABY Koje je Heomyhuso, TUUHO U MAMEPUATHO,
He Moice ce nperujemu Ha Opyzoea Humu ce mosce Hacnujehusamu”*® Y Ogmynu Cyn uctude
Iia ,HUKO He Moe OUmuU TuuieH C60je UMOBUHE OCUM Y jABHOM UHMePecy U no0 Ycro8UMa
npedsubheHum 3aKoHOM U onwmum npunyunuma mehyrapoonoe npasa“. Ilapnament ®buX
ce TI0 HaBeIeHOM IINTakby Hije 09NTOBA0, oK 3aBof 3a [IM10 ®buX Huje focTasuo ogrosapajyhe
obpasmoxerme Koju 61 To 610 onpasiany jaBHu nHTepec. Crora je Yerasuu cyn @PBuX npasumHo
3aK/BYYMO [ia Ce ,,HEeNPONOPUUOHATHO U HeONPasoaHo, 6e3 3acHOBAHOCIU Y e6eHINYATHOM
0NpasoaHoOM jABHOM UHMeEpeCY, 3aK0H00A8AY, YMUjeuiao, 00HOCHO 02PAHUYUO HEOMEMAHO
yHUsarve Moz NPpasa Ha crmedeHy UmMosuHy (NeH3Ujy), y cyumunu 0epoeupao cmeueHo
npaso GusuUKoz MUUA HA HEOMETNAHO YHUBAIbE UMOBUHE, 4 WIMO Huje y cKnady ca Yema-
som Pedepayuje bocre u Xepueeosure u E8pONCKoM KOHBEHUUJOM 0 3AUMUMU ToYOCKUX
npasa u ocHOBHUX 06004’

Jaxko je HaBefeHa oppen6a wiana 116. 3akona o ITMO O@BuX npornaiena HeycTaBHOM jOLI
y 2019. ropyan, Tek 2022. rofyiHe, HAIIEXHI 3aKOHOTABHM OPTaH je IPUCTYIINO, He Gpucamny, Beh
U3MjeHN U JONyHM HaBefeHe onpentde.® HaBeneHa onpenba wiana 116. jonymeHa je Ha HaYMH
Zia ce oHeMoryhaBa MCTOBpeMeHO KOpUINTeHhe IIeH3lje 1 CTjeljalbe CTaTyca OCUTYPAHNKA ,d HAj-
Oyxce 0o Haspuserba 40 200una cmasxica ocueypared, 00HOCHO 65 200uHa susoma.” Jlofau
j€ ¥ HOBY CTaB a KOjMM Ce HaBOJY /ja C€ KOPUCHUIMA TIOPOAMYHeE IeHsNje y CIydajy CTUIamba
CTaTyca OCUTypaHNMKa YKIJia UCI/IaTa IOPOfuHe MeHsuje. VicTo orpaHnyere Huje mpefBuheHo
1 32 KOPUCHIVIKe MHBAMICKe IeHsyje. [ope HaBeleHOM M3MjeHOM 3aKOHOfjaBall je OTpaHN4NO
JCTOBPEMEHY IIPMMjeHY IIpaBa Ha NIeH3Mjy U IIpaBa Ha paji UCK/bYIMBO Ha KOPUCHMKE CTApOCHE
IIeH31je KOjU Cy OTMILIN Y T3B. IIYHY IeH3M]y, YiMe ce 3al[paBo OHeMOryhaBa MCTO KOPYMCHUIIMA
T3B. M3y3€THYX IIpUjeBpeMeHNX eH3uja.”” HaBeeHu IPUCTYII 3aKOHOABLIA HUje ¥ CYIIPOTHOCTI
ca mocrojehom npaxcom ECJbII-a, 0631poM Aa ce IPeTXOAHO MOMEHYTHUM IIpecyfiaMa yTBPHy-
710 ja Ap>KaBa MMa IIPaBo Aa y IETUTUMHOM onheM MHTepecy orpanunan ofpehene xareropuje

1) YTaH OpraHa yIpap/baka MM OpraHa Hajj30pa, KOji 3a CBOj Paj| IPMMa yrOBOPeHY HaKHAY,

¢) IMIIe Koje 06aB/ba II0CTIOBE Ha OCHOBY YTOBOPA O fijelTy, Ay TOPCKOT MITH IPYTOT yTOBOPA I 3a M3BPIICHM [I0CA0 OCTBA-
pyje yroBopeHy HaKHapy,

) muIe M3a6paHO MM MMEHOBAHO Ha jaBHY QYHKIMjy aKo 32 06aB/batbe Te GyHKI[Mje OCTBApyje HAKHATY

65 CaM IIOCTYIMAaK OIfjeHe YCTABHOCTI OBe Ofipefi0e IIOKPEHYT je CBera HeKOMMKO Mjecel[if HAKOH yCBajatba 3aKoHa 0
[0 ®buX us 2018. roguHe.

66 Tauxa 8 Opnyke YcraBHor cypa ®buX Y-36/18 on 12.11.2019. roguse.

67 Ibid.

68 360r HeOTaroBpeMeHOr OCTyMama mpemMa ofnyuu Ycrasror Cypa, Yerasuu cyn ®buX gouno je y mehyspemeny n
Pjewerse 6poj: ¥-36/18 o 9.12.2020. ropuse (,,Cnyx6eHe Houre ®buX®, 6poj: 94/20), kojum je yrappuo aa IIpecyna
Y-36/18 Huje u3BpleHa, jep HeycTaBHa ofpenba Huje 6pycana us 3akoxa o IIVIO/MMUO.

69 3akoH 0 usmjenama u 0onyHama 3aKoHA 0 NEH3UJCKO-UHBANUOCKOM ocuzyparvy, ,,Cyxbene HoBuHe OBuX“
6p. 19/22, wnan 9.

70 Vicre cy npeasubere oppenbama wranosa 142, 143, 144. 3axona o IIMO ®buX u3 2018. ropuse
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KOPMCHIKA IIeH311ja y ICTOBPEMEHOM YXIBalby 1Ba HaBefieHa TpaBa. OBO U3 pas/iora ITo KOpy-
CHULY TIPMjeBpEMEHNX TeH3Mja Ha JoOPOBO/bHOj OCHOBI, IIOF IIOBO/BHIUJUM YCTTOBUMA, MOTY [ia
PACKMHY paJiHU OTHOC 1 YIIyTe 3aXTjeB 3a OCTBApUBaIbe IpUjeBPEMEHE TIEH3MjE, IOK Y CIIy4ajy
UCIyHEba YCTI0Ba 3a ITyHY IeH3MjY, TpeMa 3akoHy o pagy ®buX, nonasu mo npekupa pagHor
OITHOCA, “OCUM YKOMUKO ce NOcn00asay, u paoHux opyzauuje He dozosope”.’! OBLije TOBOPUMO
0 sui generis HAUMHY IIPeCTaHKA PaHOT OfHOCA.” Jlakiie, eleMeHT o6pPOBO/BHOCTH Y OBOM CITy-
4ajy je y 3Ha4ajHOj Mjepu OTpaHMYeH y OFHOCY Ha CIIy4Yaj OfIacKa y IIpMjeBpeMeHY NIeH3Ujy, T/je
JI0 TIpeKu/a pajHoT OFHOCA 1073} MM 110 OCHOBY OTKa3a Off CTPAaHe PaJiHUKA UM II0 OCHOBY
CIIOPa3yMHOT IPEKNJIA PaJHOT OFHOCA.

HaBenenu usyserak cam 1o cebu He 61 610 criopaH, fia je 3aKOHOfaBal| MOCTYINO IIpeMa
omyuy Y-36/18, 0BHOCHO, [ia je 6p1cao CIIOPHM YIaH Kao HEYCTaBaH, Te YCBOjUO HOBM YIaH a
KojuM ce ypebyje usyserax y cnydajy nopopudHe meHsuje 1 npujeBpeMeHe CTapOCHe MeH3uje.
Hamnwme, xacunjom opnykom Ycrasror cyga ®buX 6poj V-13/22 op 09.05.2023. roaute, pasma-
TpPaHa je yCTaBHOCT YlaHa 9. 3aKoHa o U3MjeHama i fornyHaMma 3axoHa o ITVIO ®buX n3 2022.
TOfMHE, Te je yTBpheHo fa je caMa ofpen6a IpaBHO TeXHIYKY IpobreMaTyHa, 0031poM Jia ce
paju o JOIyHM ofpende Koja je y TPEHyTKY ycBajara OBOT 3aKOHA, CTaB/beHa BaH cHare. Crora,
caMa M3MjeHa Vi IoyHa ofipei0e Kao TaKBa, Hfje MMaa CMYCIIA, HUTY Ce MOIVIa IPaBHO-TEXHIYKU
npuMjeruBary y npakcu.”? Kao pesynrar ognyke Y-13/22 (ycBojene 2023. rofyHe), rORMHY AaHa
TI0C/IMje yCBaja ce 3aKOH 0 M3MjeHaMa 1 jorryHama 3akoHa o [IM1O ®buX™ a kojum ce y HoTIyHo-
cTu 6puiite ciopHy WiaH 116., kao u moctojehe orpaHndeme 0 KyMyIUpamy IpaBa Ha CTAPOCHY
TIeH3Mjy U IIpaBa Ha pap. VictoBpemeno, 4nan 89. 3akona o [IMO ®buX ce fonymasa, rije, mopes
TOTa IIITO KOPUCHUIM IIpaBa Ha OPONIYHY [eH3Njy He MOTy OUTH MICTOBPEMEHO Y 00aBe3HOM
OCUTYpaiby, HaBefleHO OTpaHNYembe Ce MPOLIMPYje U Ha KOPMCHNUKE MHBaMICKe NeHsuje. VIckmby-
YMBabe KOPYMCHYKA TTOPOMYHE U MHBAMNJICKe TIeH3Mje MOXKe Ce 00PasTIOKUTI YNEeHUIIOM Jia je
CBpXa IIOpOfiIYHE TIEH31je OCUTyParbe MIHIMATHMX CPEfICTaBa 33 )KMBOT YIAHOBMMA IIOPOfMIIE
KOj¥ CY HECTIOCOOHM 3 Pajl, OBHOCHO, KOji CY GMIM OBICHM O YMPJIOM WIAHY IOPOAMLE’, JOK je
CBpXa MHBAJIMJICKe IIeH3Mje 06e36jeherbe miia koje je y TOTIYHOCTH M3ryO1Io pafHy ClIOCOOHOCT
Te je HoTpe6HO 06e36UjennTH 3aMjeHCKM U3BOP CPEACTaBa 3a XKUBOT, a CTUIIAhe CTAaTyca OCUTY-
paHyKa y 00aBe3HOM OCUTYpamy 3HAYNMIO 011 JyjaMeTPanTHoO CYIPOTHY CUTYALM]y HECIIOjUBY ca
IpUPOJOM MHBATUICKE IIEH3je.

On 3Havaja je MOMEHYTU ¥ IMTakbe T3B. IPUBUICTOBAHNUX MeHsMja. Pagu ce o moce6-
HUM KaTeropyjaMa KOPUCHMKA MEH3Mja a IUji CTATyC U MPaBO Ha MeHsujy je ypebeno lex
specialis TporcoM, 3aKOHOM O TIpUjeBPeMEeHOM IIOBO/bHIjeM [EH3UOHNCABY OpaHmIana

71 Ynan 94(1)(u) u (n) 3axona o pady, ,,Crnyx6ene Hosune PbuX, 6p. 26/2016, 89/2018, 23/2020 - opnyka YC, 49/2021
- ip. 3aKoH, 103/2021 - fip. 3aKkoH, 44/2022 n 39/2024.

72 Jby6unka Kosauesuh, Bamanu pasnosu 3a omka3 yzosopa o pady, Yuusepsurer y beorpany, [Ipauu dakynrer

(2016): 93.

73 Yemaenu cyo @buX, Opnyka 6p. ¥-13/22 op 09.05.2023. roguHe, Tauka 7. Omnyke

74 ,,Cnyx6ene HoBune ObuX*, 6p. 47/24 o 21.06.2024.

75 Grubesic¢, Mulali¢, 213. YnopeaHa 3akoHOIaBCTBA 110 0BOM IINTalby 3ay31Majy pasnudnte craBose. Heka mpenBubajy

MIMOBMHCKIH IIEHCYC, KOjy, YKOTIMKO je MCITyHeH (YKOMMKO Y/IaH IIOPOJMIie YMpIIOT TnIja) MMa ofipelenu ussop sapaze

II0 OCHOBY YTOBOpA O [Ije/Ty UM yroBOPa O OBPEMEHMM U IIPMBPEMEHMM TIOCTIOBMMA, @ KOji He TIpetasu ofpehenn

MjeceyHy U3HOC, He Ty6M CTaTyC KOPMCHUKA OPOMYHe IIeH3Hje, a IITO je Cy4aj ca 3aKOHOaBCTBOM Pemy6muke

Cpbuje (neramuuje y: Kenan Ciaxuh, 149).
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onbpambeHo-ocnobonumaykor paga’®. HasegenuM 3akoHoM npeBul)eHu cy MoBObHUI YCTIOBH
3a Of/Ia3aK y meH3ujy 3a GuBIie IpUIagHNKe OPy)XaHUX CHara 1 mouuuje (Mamu 6poj rogu-
Ha JKMBOTA M/IM TIEH3MjCKOT CTaXa, II0BO/bHY 0OPAauyH OCHOBMIIE IIeH3Mje). JeTHaKo Kao IITO je
6uo crny4aj u ca 3akonom o [IMO ®BUX u3 2018. roxuHe, 1 0Baj 3aKOH cafp)kaBao je ofpendy
KojoM ce oHeMoryhaBa KyMy/aTuBHO ycnnahuBame IeH3NUje M 3aCHUBabe PafHOT OFHOCA VN
obaB/bame caMocTanHe AjenatHoctn.”” HaBeneHa ofpen6a 61ma je y Bullle HaBpaTa MpeAMeToM
ofmy4dMBama YcrasHor cyfa ®buX, nHemyro HakoH ycBajama ofayke Y-36/18. Y cBojoj opmynn
U-2/22 op 14.02.2023. ronune, Ycrasau cyf @PbuX sayseo je cTaB fa ce y KOHKPETHOM IIpEAMETY
pajiv 0 IPUBUTIETOBAHO] BPCTH NIEH3M]e KOja ce He 0CTBapYyje 10 CUMU 3aK0HA , TTije ce TOCTYIaK
nokpehe 706pOBO/bHO Ha 3aXTjeB CTPaHKe KOja Xe/Iyu MCKOPUCTUTY IpUBIIeTHje mpensuhene
3akoHOM.”® [IpaBIJTHO MCTHYe 1A Ce 3aMIHTepeCOBaHa CTPaHKa He MOXKe [I03UBATI Ha TyMadembe
3ayseto y Ommyriu Y-36/18, 063upom fia ce ucTa OfHOCH Ha TyMayewse ofeféu 3akona o MO, 1j.
KOPMCHMKE CTaPOCHMX, HOPOAMYHYX ¥ MHBANMUJCKIX IeH3Mja, KOji Cy CBOje IIPaBO Ha IEH3Mjy
OCTBApU/IM UCTTYIbaBabeM 3aKOHCKIX YC/I0Ba 10 0CHOBY 3akoHa o I1/10 6e3 moryhHocTy ia 6upajy
na 1 he ra kopuctury unn He.”” Y obpasnoxewy Cyp uctide fa Huje TOLUIO 0 OBpefie YWiaHa
IL.A.2.(1) 1) YcraBa ®buX (Hauesno jenHakocTn), 063UPOM Aa Ce KOPUCHUIIM OBE BPCTe TeH3Mja
Beh Ha/ase y IpUBIIETOBAHOM II07I0XKA]Y Y ORHOCY Ha KOPMCHYKe APYIUX BpCTa eHsuja. [lonaTHo,
Cyn je cMaTpao jja Huje OWIIO HY JI0 IOBPefie paBa Ha UIMOBMHY, 003MPOM Jia ipKaBe YXKUBajy
3Ha4ajHy cnobofy npumKoM ypehiBama eKOHOMCKIX U COLIMja/THMX OXHOCA, Te f1a HUfje CTaB/beH
IIpeBeIIKI TepeT Ha KOPYMCHMKA THUMe IITO MY ce IPUBPeMeHO 00yCcTaB/ba UCIUIATa IPUBIUTIETOBAHE
IIeH3Mje 3a Kojy Huje yrnaheHa 1jeloKyIHa Ty)XIHa CTaXa, a TOKOM Kojer nepuopa he npumaru
HaKHaJy 3a cBoj pafi.* OBakBo TyMaueme y CKIafy je 1 ca gocagaurmsoM mpakcoM ECJ/bII-a mo
IMTaby MPUBUIETOBAHNUX BOjHMX IIeH3H]ja, ¥ okBUPY Koje je ECJbII yecTo pasmaTpao u onpaspa-
HOCT CMambetba BYCHHE ICTHX, K0 M YKUJakbe IPYTUX COLVjaTHUX IPUBMIETHja Y TOM KOHTEKCTY.*!

6. 3AK/bYUAK

Hcrpaxuparbe je ToKasaso fja ce TpaMLOHATHO II0MMarbe IPaBa Ha IIeH31jy, Kao IpaBa
Koje ce OCTBapyje y MO3HMM TOfIHAMA JKIBOTA KaJja OCUTYpaHo JuIie BUIIe Huje y MoryhHoCTH
fa pajy, IMoYesio MUjermbaTyl HAaKOH IITO je MICTOM IPU3HAT ofpel)eHM cTelleH 3aIITUTe Kao JbYH-
CKOT IIpaBa y OKBUPY CUCTeMa 3allITHTe byfcKuxX npasa Bujeha EBpore. Jour ox 1970-Tux roguxa
TaKo ITPaBO Ha IIEH3Mjy CTUYE 3AIUTUTY y OKBUPY 4YnaHa 1. [IpoTokona 1, kao mpaBa Ha IMOBMHY.
Y Bume crry4ajesa je EBponcku cyy sa /by/cKa mpaBa yTBPAMO Ja yIIaTa JOIIPMHOCA, Y CKIafy ca

76 3aKOH 0 npujespemeHOM N0B0bHUjEM NEH3UOHUCAY OpaHuIaLa 006pambeno-ocnobo0unauxoez paoa, ,,Cryx-
6ene HoBune ObuX, 6p. 41/13, 90/17 1 29/22.

77 UnaH 8. 3akoHa o npujespemeHom nosowHUjeM NEH3UOHUCANY OpAHUNAYA 006pambeH0-0c10600unauKoz
paoday PbuX.

78 Ycmasnu cyo ObuX, Opnyka 6p. U-2/22 op; 14.02.2023., Tauka 6.

79 Ibid.

80 Hapepennu cras YcraBuu cyn ®buX norBpzuo je u HeKonmuko Mjecenu kachuje y Opmynu Y-13/22 y k0joj je moTBp-
/M0 ¥ HEYCTaBHOCT M3MUjerbeHNX ofpen6n unana 116. 3axona o ITMO dbuX.

81 [JerabHuje o Tome mormesaru y: European Court of Human Rights, Guide on Article 1 of Protocol No. 1 to the
European Convention on Human Rights Protection of property, 66.
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onpeleHNM IpeycIoBMMa y OKBMPY HAIMOHAIHOT 3aKOHOAABCTBA, YMHY OCHOBY 38 IMOBMHCKI
3axtjeB npeMa wiany 1. IIpoTokomna, 0fHOCHO, Ipeno3Haje MeH3Mjy Kao CT€YEHO IIPaBo IpeMa
3aKOHCKUM YCoBMMa. Mako ip>kaBe y KOHTEKCTY €KOHOMCKIX M COLMja/THMX TIpaBa Y>KUBajy
HIMPOKO Nombe auckpennone onjene, ECJBII je ncrakao ma ce orpaHnyaBame IMeH3Mje Kao CTede-
HOT IIpaBa Koje je §0 MMOBVHE /M1, MOKe OTPaHMYUTY caMo Y ortheM MHTepecy MjepaMa Koje
Cy IIPOIIOPIIMOHATIHE TePeTy Koje To nuIe Moxe mopgHujeru. Ilomyjyhu camocramHocT fpxasa
y Horeny npasHor ypebema nensmonor cucrema, Cyf je cMaTpao onpaBiaHUM OTpaHNYaBakbe
HCIUIaTe TIeH3Kje Kafja Cy y MUTamby IpljeBpeMeHe MeHsuje na u ofpebern obnuiy npusmmero-
BaHIIX [IeH31ja, CMaTpajyhu a y TOM cIy4ajy ocUrypaHa Tiia Ha IPUHIMIIMMA Z06POBO/BHOCTH
KOpMCTe IIPUBWJICTH)Y Of/IacKa Y TIeH3Ujy U Ipuje yiaheHor IyHOT Hepuofia JOIPUHOCa, Te e
JICTI7IaTa MCTe MOYKe OTPAaHMYUTH [0 OCTBApMBatba 3aKOHCKMX YCTI0BA 3a Ofl1a3aK y MyHY IEHsM;jy.

Y ©buX 1 PCy oBOM morneny K/by4Hy y/ory Cy MMany yCTaBHM CYJOBM, KOjU CY KPO3 CBOjy
IIPaKCy yTBPANIN i CY Ofipefibe eHTUTETCKYX 3aKOHA O IEH3VIOHOM ¥ MHBAIM/ICKOM OCUTYPamby a
KojiMa ce oHeMoryhaBajy KOpICHIIIN [IEH3Mja Ja 0CTBape HOBO 3aI0CTIebe, HeycTaBHe 0031poM
Jia IIpefiCTaB/bajy OMeTarbe IpaBa Ha MMoBMHY npenBubeHor wiaHoM 1. [Iporokona 1 EK/BIL ITpu-
TIMKOM MMIIZIEMeHTanuje opayka YcraBHor cyfa PbuX u Yerapaor cyma PCy eHTHTeTCKE 3aK0OHE
o [IM10, ycBojeHa cy pjelera KojuMa ce He IIPaBy AUCTUHKIMjA u3MeDy KOpUCHMKa T3B. IYHUX
TIeH3uja U IIpyjeBpeMeHNX IIeH3H]a, Iaje 06je KaTeropuje MOTy IIOHOBO LOCTAaT OCUTYPAaHUIINMA
y 06aBesHOM ocurypamy a 6es obycrase uciriare netsuje. Opa MoryhHoct Huje npensubeHa sa
KOPUCHMKE IOPOANYHMX II€H3Mja, JOK Ce y CIy4ajy MHBa/IUCKIUX IIeH3Mja eHTUTETCKA pjellerba
pasmuKyjy — Taxko npema 3axkony o IIMO PC xopucHuLM MHBaMMACKUX N€H3Mja MOTY IIOHOBO
3aCHOBATHU PaJiHI OFHOC, UCTO Huje peaBubeno mpema 3axony o [0 ®buX. Onemoryhasame
KyMy/upaiba [IpaBa Ha IeH3Ujy U 3alocyiera IOCTOj| M Y CIIy4ajy IoCeOHMX IpUBIUIETOBAaHUX
BojHIX NeHsuja y buX, o yemy ce Yerauu cyn ®buX y Buine HaBpaTa Takobhe o4nTosao.

Jaxo je mpumarohaBarme eHTUTETCKIUX IPOMICA O IEH3MOHOM Y MHBA/IUICKOM OCUTYPatby
TI0 OBOM IIUTAY TPajao Yak Hekomiko roguHa (y ®buX), Moxe ce 3aK/bYUUTH A CY YCTaBHU
CYZIOBY €HTUTETA MO3UTUBHO YTUIIA/MN Ha IIPOMjeHe IIPOMNCa y IPaBIy py)Karba Lje/IOBUTHje
3aIITHUTE /bY[ICKUX IIPaBa y OKBMPY CUCTeMA ColLiijaiHe 3amTure y buX.
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THE RIGHT TO A PENSION AS ACQUIRED RIGHT

Ivana Grubesic®
Faculty of Law, University of Zenica

Radislav Lale*
Faculty of Law, University of East Sarajevo

Summary: The right to a pension is one of the basic social rights that also belongs to the corpus of
human rights. Although it is not explicitly stated as one of the human rights within the European
Convention on Human Rights of the Council of Europe, and is exclusively regulated within the
framework of the Revised European Social Charter, the extensive judicial practice has established
that the right to a pension enjoys protection also within the framework of Article 1 of Protocol 1 of
the Convention, “protection of property“. In this regard, the research will be focused on the aspect of
providing the right to a pension as a right to acquired property and the possibility of simultaneously
establishing another human right - the right to work. There are diverse approaches to this issue within
the legal systems of European countries, which the European Court of Human Rights takes into
account due to the wide margin of appreciation of the states’ regulation of social systems. Although
the principled position is taken that the right to a pension is an acquired right, and restricting it for
the purpose of realizing the right to work is considered unfounded, the legal relationship between
these two rights is far more complex when considering special types of pensions - disability pensions,
early retirement, special pension provisions etc. The stated research problem will be specifically
considered within the entities’ legislation of the pension and disability insurance system in Bosnia
and Herzegovina, in the light of recent court rulings and amendments to entity laws on pension and
disability insurance.

Key words: pension, right to property, right to work, prohibition of discrimination.
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OCTBAPUBAIHE PABHOIIPABHOCTHU IIYTEM IIOCEBHUX
MJEPA Y PATHOM IIPABY - TOMARE 11 YIIOPEJTHO ITPABO

Canpa IBepo'
IIpasuu paxynmem, Ynusepsumem y barwoj /lyyu

Cancemax: Y 060m pady ce aHanu3Upa KOHuenm no3umusHe axuuje, Kao u 061Uy, euxacHocm
u npumjena pasnuuumux (nocebrux) mjepa y oxeupy domahee u ynopeoroz paoxoz npasa koje cy
ocMULbeHe pad NOCMU3Atba jeOHAKOCHU NPU 3aN0ubABAY U HA Pady. Aymop ce onpedujeniio 3a
uspas “nosumusna axyuja” ysumajyhu y 063up Hedocmamax KoHceH3yca oko mepmuna (a nocrme-
OuuHo U caopsaja), a koju o0yxeama mjepe Hamujerere UCHPasLAarwy NOCHeOUA OUCKPUMUHAYU]e
o00pehenux Opywmeenux epyna, 00HOCHO Mjepe Koje medxe nocmusary cmeapte jeonaxocmu. Kpos
AHATU3Y HAYUOHATHUX U MEHYHAPOOHUX NPABHUX OKEUPA, UCHPAINCY]Y Ce NPAGHU UHCIPYMEeHMU
ycMjepert Ka pjeuiasaryy CUCeMCKUX HejeOHAKOCMU 1 OUCKPUMUHAYU]e, KAO U HUX08 YMULdj Ha
npomosuUcatve PASTUMUMOCIY, UHKTTY3Uje U jeOHakux mozyhnocmu Ha mpxcuwmy pada. Hadarwe,
pasmampajy ce pjeuietva de lege ferenda, xao u u3aszosu u nomenyujanHu cyxobu koju npousnase
u3 npumjere 06ux mjepa, ykwyuyjyhu numatrea nonym o0pHyme OuckpumuHayuje u 6anancuparoa
CynpomcmasmeHux npasa u uHmepeca.

Kmwyune pujeuu: nosumusna axyuja, nocebe mjepe, agupmamusna akyuja.

1. YBO][

Y ogrosopy Ha ,,HeMoh“ npuHIMIIa 3a6paHe AUCKPUMMUHALMjE ¥ TTOCTU3AIY TIOCTaBbe-
HUX IM/beBa Pa3BUIIA Ce MJieja 32 KOPEKTUBHIUM MjepaMa KojiMa ce TeXM HoCcTusame de facto
jemHakocTy M paBHOIpaBHOCTH. OBe Mjepe Cy ycMjepeHe Ha VICIpaB/bambe IOC/beRuLa fy6oKo
yKopujemeHe JUCKpUMIHALje ofpeheHnX ApyUITBeHNX IPyIIa U cIpjedaBambe Oyayhe nsmoxe-
HOCTM AMCKPUMMHALIMj! Y HETIOBO/BHOT MOTI0Xaja. Pujed je 0 Mjepama, 0KO KOjUX y TUTepaTypu
nocroju Aebara y morefy OIlpaBaHOCTI, Cafipykaja I1a M caMor HasyBa. Tako, 3a 03HayaBabe OBJX
Mjepa HauIasyMo Ha PasINynTe TePMUHE: ,IO3UTUBHA aKiuja’, ,agupMaTiBHa aKuyja‘, ,II03%-
TUBHA [UCKpUMMHALIMjA®, ,T0ceOHe (IpyBpeMeHe) Mjepe ', TO3UTHBHE Mjepe’;, ipedepeHijantn
TpeTMaH', ,,00pHyTa AUCKPUMUHALIMjA, U Fp. Pa3MU4uTOCT TepMMHA IPOM3NIA3Y U3 AUCKYCHja 1
IpAKCH IPOHAhEHNK y PasIMINTIM HALMOHATHIM KOHTEKCTIMA, TAKO [a Ce Pas/uKe, I0C/be-
JIYHO, M y TUTEPATYPU ¥ y 3aKOHORABCTBY I IIPAKCH, MICIIO/bABAjy He CAMO Y TEPMUHOMOMKOM
onpebemy Beh u cappxajHo.

1 Bumm acucrent, Bumm acucrent, e-mail: sanda.gvero@pf.unibl.org
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Canoa Isepo

JlubepanHu KOHIENT GOpManHe jeTHAKOCTU TPeTUpa jeTHAKOCT Kao JOC/beflaH TPETMaH,
OJTHOCHO []a Ce MICTY MM CIMYHM CITy4ajeBy TPETUpajy Ha MCTY MU CIM4aH HauuH. Jloc/befHa
IpyMjeHa IPYHIVIIA jefHaKOCTH cxBaheHOT y hopMaTHOM CMICITY, 3HAUIIA 011 jeHaK TpeTMaH
610 OH jemHAKO 106ap MM jeAHAKO JIOII.” JeHAKO MOCTYIame IpeMa cBuMa (¥ mpema ,Hejeq-
HakyMa“) Moxe Z0BecTH Jio yuBpiuhyBama HejegHakocTy. OBY 1 IPYTU HefoCTaLy GOpManTHOr
KOHIIEIITa JIOBENN CY 10 CTBapama KOHIIEITa CYIITUHCKE (CYIICTaHIMja/He, aCMeTPUYHe) jefiHa-
KOCTIL, jep je OCTao jacHo fa popMasHa jefHAKOCT Huje [OBO/bHA Aa 06e30ujemyt cBUMa jefHaKe
MoryhHocTH.

Y HacTojamby fa ce IOCTUTHE CYLITUHCKA jefHAKOCT, IpyuxBaheHy npuHII 3abpaHe fuc-
KpMMMHAallUje Hije JOBO/baH Jia ce IOCTUTHE II0CTaB/beHN L/b, jep Cy IIOCTOjasie U la/be OCToje
IpYIITBEHe TPYIIe Koje TpIle MOCT/beNIIe M/ CY U3TI0)KeHe HEIIOCPEHO]j ¥ TIOCPENHO]j AUCKPU-
MUHALVj} MIH Ce TIPOCTO Ha/lase y HeMOBO/bHOM II0/I0XKajy M3 PasIMIUTUX COLMO-EKOHOMCKIX
pasnora. Kpos npumjeHy nosuTHBHe aKljyje ce HACTOjy IIPOMOBICATH CYIITUHCKA jeFHAKOCT, a
IOCTU3ake CYLITUHCKE, de facto, jefHAKOCTH ce OCTaB/ba Kao Hub. Mako Hecnarama MoCToje,
OHO y Y€MY Ce ayTOPY CTIaXKy jecTe Jia je TOILIIO IO HEIPaB/ie, i )KPTBe TAKBOT IIOCTYTIambha 3aCly-
Xyjy obemrreheme v koMIeH3aLyjy U Aa Tpeda YIOKIUTH Be/Ke HAIlope Jia ce CIpujedy 6110
KaKBa Ja/ba HellpaB[a, ICTOBPeMEeHO HacTojehu fja ce MOCTUTHe IpocBeT/beHuje ApymTBo. Hec-
larama HacTajy y onpehusamy Ko je mpeTpmuo HelpaBny, Koja je ofrosapajyha kommensaryja sa
BIX 1 Koje Kopake Tpeba Ipefy3eTH fja ce OTKIOHe Ioc/benuiie Hempaspe.® Takobe, Hecmarama
II0CTOje 11  IPYTHMM [OCTaBKaMa; 1a /i IIO3UTHBHA aKiija Tpeba 6UTH ycMjepeHa Ka MPOIIIOCTH
(ucpaBrbare MOC/beNIa IPETXOHE AUCKPYMUHALINje) WU Ka Hanpujef (II0CTU3ame CTBapHe
jemHaKOCTH 1 yOnmakaBare UM YKIfjathe HEelIOBO/BHOT TI0/I0Kaja), [ /M je CBpXa KOMIIeH3aluja
UV IOCTU3atbe PasTIMIUTOCTH, Ifije Cy TPaHNIle MHTEPBEHIIMOHM3MA Y CIMYHO.

MebyTim, CTUYHOCT ce OITefia y BUIIE 3ajeIHNUYKIX elleMeHaTa Koje 61CMO MOITIN, 3a IOTpe-
e oBe aHa/MM3e, CTABUTH IIOf] 3ajeIHIIKU UMEHUTEb - HO3UMUBHA AKUUja: [aBatbe TIPEHOCTH
(xoje Huje ancomyTHO 1 6€3yCTIOBHO) NPUIIAHNIIMMA Oofpel)eHNX APYLITBEHNX IPyIa KOju Cy ¥
HeIoBO/bHMjeM IIONI0Kajy 6110 360T YKOpHjerbeHe AUCKPUMUHALINje YT YC/bel, COLIjaTHO-EeKO-
HOMCKUX Pas3fiora; fia Cy Mjepe NpMBPEMEHOT KapaKTepa, Te ia e MCIPII/bYjy OCTU3abeM [Mba.

[Jo3uTUBHY aKIyjy je HOTPeOHO PasnMKOBaTH OF APYIUX Mjepa Koje ce, Takobe, kopucre
3a 60pby IPOTMB AMCKPUMMHALMjE U IOCTU3AIbE jeJHAKOCTH, allM KOje Ce He MOTY CMaTpaTy Mje-
pama o3UTUBHe aKIuje (FY>XHOCT pasyMHOT Ipuarohasatma, Ha mpuMjep). Takobe, mosuTuBHy
aKIYjy je TOTPEOHO PasIMKOBATY Off APYTUX Mjepa Koje MMajy, Matbe WIN BUILE, y CBOM KOpUjeHY
PasII4UTO MOCTYIAbe, A/ KOje CY ycMjepeHe Ha oCeOHY 3alITUTY T10je[THIX KaTeropuja 36or
onpebeHNX IpyIITBEHNX I TMYHIX CBOjCTaBa (3alITHUTA XEHa Y Be3V Ca MaTepPMHCTBOM, II0Ce6Ha

2 Sandra Fredman, ,,Substantive equality revisited, International Journal of Constitutional Law Vol. 14, usp. 3
(2016): 717. MinycTpanuje paju, e3feceTHX TOAVHA IBAfleCeTOr BIjeKa Ipaficke BIacTu rpaja [lekcona y gpxasu
Mucucunu cy ofnydnse a 3aTBOpe CBe jaBHe 6a3eHe Kao OJTOBOP Ha MPECY/Y KOjOM Ce M3[IBOjeHN PeKPeaTHBHM
06jexTu IporalaBajy HeycCTaBHUM, Kao pe3y/ITaT pacHe cerperanyje. TakBy of/IyKy IpaBjaii Cy 13jaBoM fia ce
JecerpernpaHuM jaBHUM 6aseHnMa He 61 MOITI0 yipas/baTy Ha Ge36jenan HauyH Vl 5a TO M3MCKYje MHOTe TPOLIKOBE.
Bpx0BHH CyJ1 je MOTBPAMO YCTABHOCT OBE OfTyKe MCTU4yh 1a OfiTyKa IpajicKiX BIaCTUMUCITYHhaBa TeCT K/aysye jefi-
HaKe 3alITUTe KajJia OfIy4H a He IIOHY/Y Ty BPCTY PeKpeaTUBHOT 06jeKTa HUKoMe off cBojux rpabana. Bume o Tome:
Randall Kennedy, “Reconsidering Palmer v Thompson,” The Supreme Court Review 2018 (2019): 179-212.

3 Steven M. Cahn, ,,Introduction®,y The affirmative action debate, yp. Steven M. Cahn (New York: Routledge, 1995),
xiii.
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3aIITHTA PaJHUKA Ca MOPONUYHIM 06aBesaMa, 3allTUTa Ma/Io/beTHIUX PaAHUKa UTH.). Y IpaBuUIy,
OB€ Mjepe Cy TPajHOT KapaKTepa, 3a Pas/IuKYy Off I03UTUBHE aKLiyje KOja je IpUBPeMEHOr KapaKTepa.

Beh Ha moveTky cMO HaroBUjecTIIM a 0Ba TeMa I3a31Ba KOHTPOBEP3e, Te ja He OCTOjI
OIIIITA CAT/IACHOCT Y IIOT/IeAy npenuste feduunuuje u usbopa repmuHa. Takobe, u cagpxajuo
ce pas/MKYyjy pjeluerba npeaBubeHa y aMepiuykoM U KaHa[ICKOM IIpaBy, IPaBy /bYACKNX IpaBa I
€BPOIICKOM IIPaBY, Kao U MOjaBHM 0O/MMIYM 0BUX Mjepa. Y oBoM papy he ce anTepHaTuBHO yIIo-
Tpeb/baBaTy U3pasy MOSUTHBHA/aUPMATHBHA aKIMja U HoceCHe (IIpMBpPeMeHe) Mjepe, CXOHO
JATOM KOHTEKCTY, Ca IPETeXHOM YIOTpe6oM M3pasa IMO3UTUBHA aKIMja, KOjI ayTOp cMaTpa
HajIIPUKIaJHIUM.

Mjepe mosuTHBHe aKIyje MOTY Ce YCBOjUTH Y Pas3IMIUTUM 00/IaCcTIMA, Kao IITO CY 3aIo-
IIJbaBambe, 00pasoBarbe, CTAHOBAbE 1 3TPaBCTBEHA 3AITHUTA, Y KOjIIMa Ce FPyIIaMa y HeIIOBO/BHOM
TIOTIOXKAjy MOXKe JIaTy IIPUOPUTET Kako 61 ce 06e36ujenuia IpaBeHItja paciofijena ApyITBeHNX
mobapa. [Ipeamet oBOT pajia je IpUMjeHa IOSUTKBHE aKIiuje ¥ 06/acTy 3aIolbaBaba U Paja, jep
je MCKycTBO Yy 0BOj obmacTy Hajsehe. JenHaKoCT Ha pajy je HofaTa MUCTY HAjBOXHUjUX MUTaba
3aIoNUbaBarba ¥ COLVja/lHe IIOJINTHKE, IpUje CBera 360r APYLUITBEHNX IPOMjeHa Y HOC/beNIbIX
HEKOMHKO JielleHnja Koje Cy IOpMHujere Aa ce MpoIuypy jas u3Mely npoknamoBaHe jeffHaKoOCTH
Yy 3aI0l/baBay 1 0071acTU paffHUX OfHOCa ((popMaIHa jeTHAKOCT) Ha je[HOj CTPaHM, M CTBApHY
CIIOCOGHOCT M CIPEMHOCT [ia Ce 0Baj IPYMHIMI epUKACHO IPUMjeHN Y IPAKCH, € Apyre cTpaHe.*

2. KOHIEIIT IIOSUTNBHE AKIINJE

2.1. TepMuHONOMIKA U Cafip>KajHA HeYjeTHAYEHOCT

Kao 1rro cmo HaBermu, y /iuTepatypi i IPAaKCH Ce 3a 03HAYABakbe OCEOHIX Mjepa, KojuMa ce
[OIyHbaBa IPYHIIII jeFHAKOCTH I 3a0paHe FUCKPUMIHALM]e VI Koje CY yCMjepeHe Ha ICIIPaB/batbe
NOC/beaMIa TUCKPUMMHALMje OfipeleHUX PYITBEeHNX TPYIa, ONHOCHO HOCTH3ake CTBApHe,
CYLITUHCKE jefHAKOCTHU, KOPUCTe PasIMIUTI TePMIHI, TIONYT ,[IO3UTUBHA aKuuja’, ,adupma-
TUBHA aKuuja‘,,, 03U THBHA UCKPUMUHALI]A', ,, I0ceOHe (IpuBpeMeHe) Mjepe", ,,lTOSUTIBHE Mjepe’,

»IpedepeHIjaTHNI TPeTMaH ;,,00pHyTa JUCKPMMUHALMjA", M Ap.

TepmuH ,adpupmaTuBHa aKnyja“ je HacTao 1 passujao ce y CjemymeHNM AMepUIKIM
IpxaBama (CAJ]), o6yxBarajyhu Mjepe Koje cy, mpBoOUTHO, OuJle ycMjepeHe Ha 3alUTUTY U YHa-
npebeme monoxaja appoamepuxanarna.’ Y CAJl, abupmaruBHa akiuja je feuHmucaHa Kao cucTeM

4 Ljubinka Kovacevi¢, ,,Protection of Persons with Disabilities from Employment Discrimination, with a Focus on
Serbian Legislation and Practice, Pravni vjesnik: casopis za pravne i drustvene znanosti, Pravni fakultet Sveudilista
J.J. Strossmayera u Osijeku, Vol. 30 No. 2, (2014)., ctp. 2

s Ilpunukom uspage usBpurHe Hapenbe, Tafainmy 4iaH ruma Hobart Taylor (nHade agBokat, adpoamepukaHai) je
U3jaByO A3, y KeJbM Aa yHece ocjehaj mo3uTuBHOCTY y M3BpIIaBatby 3ajjaTaKa npefBuleHnx HapesooM, ABOYMUO 0KO
ns6opa ogrosapajyher repmuta u To u3Mely ,,[o3uTUBHA aKImja“ 1 ,ahupMaTuBHa akiuja“ . Ogmyuno ce 3a ,apup-
MaTtuBHa akuuja‘ jep je ,amureparusuuju’. Terry H. Anderson, The Pursuit of Fairness: A History of Affirmative
Action, (Oxford: Oxford University Press, 2005), 61.
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npedepeHIjaTHOT TPeTMaHa 32 MatbIHe I XKeHe, KOjy HaCTOj! [la M HaJlOKHA/I TO LITO UM je
yckpaheHa MoryhHoCT HanpegoBarba 300T IPETXOAHE U cafjallibe AuckpuMyHauyje.S Komucnja 3a
rpabaHcka IpaBa je y CBOM U3BjelTajy AeduHycana apupMaTBHY aKIIjy HEIITO IINPe Kao ,C8aKY
Mjepy, 0CUM je[JHOCTaBHOT IIpeCTaHKa JUCKPMMIHATOPHE IIpaKce’, Koja J03B0/baBa pa3MaTpame
pace, HallMOHATHOT NOPUjeKIIa, II0/a WM UHBAMUANTETA, 3ajeIHO Ca APYTUM KPUTEpYjyMUMa, 1
KOja je ycBOjeHa Kako 6u ce oMoryhuso rpymu KamiQukoBaHNUX MojeMHaLa UCTIPAB/babe IOC/be-
IUIa IPETXOHE M CpedaBame Oynyhe muckpumunaumje.’”

Ha eBpoIckoM Ty je Haj3acTyIU/beHMjU U3Pa3 ,IIO3UTVBHA aKIMja‘, alu Cy y ynorpebu
(wmu cy 61mu) u gpyru TepMuHK. Hekur ayTopu Ioji TO3MTUBHOM aKINjoM IOfpa3yMujeBajy Ipe-
(bepennujaHe Mjepe, OFHOCHO Mjepe KojiMa Ce IPUIAfHUIIMA Ofpel)eHIX Ipyma fjaje mpefHoCT
Yy 3aIOL/baBamby, IPUCTYIY 06pa3oBamy, y4elny y IOIMTIYKOM WM jaBHOM XUBOTY 1 Ap. Ca
Ipyre CTpaHe, MMa ayTopa Koju ofpelyjy Wupu cafpkaj HO3UTUBHOj aKLMju, TOApasyMujeBajyhu
CB€ Mjepe KojyMa ce HacTOjy IIPOMOBMCATH CYIITUHCKA jefHAKOCT M YHAIIPUjeJUTH IIOI0Kaj IPyIIa
KOjU ce Hajlase y HeOBO/bHOM I0TI0Ka]y (YK/by4uyjyhu npedepeHIujantm TpeTMaH Kao u Mjepe
Koje HeMajy 3a pe3ynrar GakTiuKo faBame IpefHocty). OBoj [pyroj Ipymy TOBOPK y IPUJIOT I
onpebusame Mjepa mosutusHe axyje y Ilpenopyru Casjera 0 IpoOMOLMjY IO3UTUBHE aKI[Uje 3a
xeHe 13 1984. ropyHe, Ije ce Iofy MjepaMa IO3UTYBHE aKiiuje CBpCTaBajy, usmeby ocTamux, nHdop-
MICambe 1 TIOfiU3atbe CBIUjeCTI 0 MOTPebU IIPOMOBICatba jefHAKIX MOTYNHOCTH, KBaTUTAaTUBHE
¥ KBaHTUTaTUBHE CTy[Mje M aHa/Nu3e T0I0XKaja XKeHa, TOACTUIama u3bopa saHuMama 1 Beher
aHTaXKoBamwa y 00/1acTyMa Ijije Cy HefloBO/bHO 3aCTYIUbeHY 1o U Ap.® Mjepe kojuMa ce gomymTa
pasMKoBame II0 HEKVM Off, MHaYe AUCKpUMMHIIIYOIX, 0CHOBA 113 Pa3/iora ITO Cy ycMjepeHe Ka
HOCTH3AbY CYLITHHCKE jeHAKOCTH, Ce 03HAYABajy Kao 03U TUBHA AucKpuMuHanuja“ OBaj u3pas
je yIoTpe6/bMBaH 1 y HAYYHOM AMCKYPCY U Y IPaBHUM U3BOPUMA, Me)yTUM CBe ce BUIIIe HAITIITA.
Pasiosu 3a ymorpeby 0BOT TepMIHA Ce HaJTase YIPaBO y HOTPeGHOM pasIuuUTOM OCTYIIAY, AT
Ce 03HauaBa ca ,MO3UTUBHA  360T Iusba Koju ce xeru moctuhu. MehyTum, Heku ayTopu cMatpajy
[1a je IUCKpUMMHALIMja alICONY THO HETAaTMBHA [10jaBa, Te [ia ce Y3 MpeduKC ,, IO3UTUBHA He MOXKe
yauHuTH fa 6yze gomymteHa. Hanme, win je JOTMYHO pasuKOBambe OIPaBIaHO I IETUTUMHO, jep
HUje IIPOM3BO/BHO I He MOXKe Ce Ha3BaTH ,,AUCKPYMIHALOM , VIV je Pa3/IMKOBatbe HeOIPaBiaHO
VIV HETIETUTYMHO, jep je IPOU3BO/BHO 1 He Tpeba je 03Ha4YaBaTH ,, IO3UTUBHOM °

Hexu ayTtopu, fame, paBe pasiuky usMely mosuTuBHe AUCKPUMUHALMjE U TO3UTUBHE
aKIyje, offpasyMujeBajyhy mof mojMoM IO3MTUBHA AUCKPUMIHALNjA MIOCTYIabe TIPUINKOM
3amnourbaBama WM 0fabupa 3a HalpeoBabe KaHM/ATa UCK/bYINBO 6a3npaHo Ha saurTuhennm
KapakTepucTHKama (caMo 3aTo IITO je KAHAWAT KeHCKOT 11071, Ha IIPUMjep) JOK IOf} II0jMOM IO31-
TUBHa aKlja IOfipa3yMujeBajy Mjepe koje MMajy 3a IIib Jia yOIaXke HelocTaTaK WM HEJOBO/bHY
3aCTYIUbEHOCT Ha OCHOBY 3amTiheHux Kapakrepuctuka (Ha mpumjep ogpebeHo dasopuso-
Bame )XeHCKMX KaH/M/aTa y OTHOCY Ha je[fHaKo KBamudUKOBaHe MylIKe KaHauaare).'” OBaksa

6 James Jones, ,The Origins of Affirmative Action®, US Davis Law Review Vol. 21, u3p. 2 (1988.), 389.

7 Office of General Counsel, Briefing Paper for the US Commission on Civil Rights: Legislative, Executive, Judicial
development of Affirmative Action, (US Commission on Civil Rights, 1995), 1

8 Council recommendation 84/635/EEC on the promotion of positive action for women, Official Journal L 331,
19/12/1984 P. 0034 - 0035

9 MarcBossuyt, Special Rapporteur, ,,Prevention of Discrimination: The Concept and Practice of Affirmative Action®,
final report, in accordance with UN Sub-Commission Resolution 1998/5, E/CN.4/Sub.2/2002/21. 17. Jyuu 2002, 3.

10 Andrew J. Marcinko u Chelsey Taylor, ,Employee Reactions to Positive Action Policies in the United Kingdom:
Does the Organization’s Justification Matter?“, Journal of Economic Psychology Vol. 87 (2021), 2.
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IMCTUHKIM]A je 3acTyI/beHa y Bermnkoj bpuranuju, raje je osuTHBHA JUCKPYMIHALIM]A HE3AKO-
HIT4, a TO3UTHBHA aKI[Mja OMyIITeHa, 6e3 0031pa ITo MMajy MCTH L (MOFPIIKA FPYIITBEHUM
rpynama Koju ce Hajiase y HellOBO/bHOM IOTIOKajy).

Y pebaty o ToMe Koju u3pa3 6u Tpebano ynorpedpaBaTyt, IMHTBUCTIYKY IIPUCTYII CyTe-
puile fa Kajia Mjepa uMa AMPEKTHY YTUILIAj OFHOCHO Pe3Y/ITaT, Kao LITO je HaMeTae PUTHAHNX
KBOTA, IPMK/IaHNje je KOPUCTUTY TePMIHOTIOTH]Y ,, I03UTHBHE AUCKPUMIHALMje , JOK aKO je Mjepa
VHIMPEKTHOT [IejCTBA, YMMe ce MOfcTIYe yuelnhe He[OBO/bHO 3aCTYIUbEHNUX Ipyma 6e3 yTBphu-
Barba KBOTA, TEPMUHOTIOIH]a ,,I03UTHBHE/ahMpMaTHBHE “ aKIjyje je MpUKIafHMja. !

TepmuH “nocebHe Mjepe” OIHOCHO ,,lI0CeOHE PUBpeMeHe Mjepe” je 3acTymbeH y Meby-
HapOJHUM IIPaBHUM MHCTPYMEHTMMA, a1 U Y TIOjefUHMM HaIl[IOHA/JHMM IIpaBMMa Koja Cy
TpuUXBaTHe Taj KoHIenT. OBaj U3pas3 je y Toj Mjepy OMIITK A ce 10 Ca3Hama Jia JlaTe ofipende
NPOIINCYjy TpuMjeHy adMpMaTUBHUX Mjepa Moxke fohu Tek aHanu3oM mpasHe HopMe. OH je, ¢
003MpOM Ha TePMMHOTIOLIKY HeyjeTHaYeHOCT Koja IIOCTOj! Y YIOPeJHOM TIpaBy, IPUXBAT/bUB 3a
MelyHapopHOIIpaBHe aKTe OBOT PaHTa 4ija TEPMUHOJIOTHja MOpa 61T JOBO/BHO OIILITA J1a 00YX-
BaTY Pa3HOMMKI CIeKTap HAI[IOHATHNX IIPaBHUX CUCcTeMa. '

Y mureparypu ce HaIasy 1 Ha U3pase ,lIPOTeKTUBHA IUCKPUMIHALMjA 1 ,,KOMIICH3aIOHa
HUCKpUMMHAIMjA , Y3 00pasnoxerbe ja OBe Mjepe 3aJiCTa YK/bY4Yjy Pa3Iu4uToCT y NOCTYIABkY ¥
OIHOCY Ha TI07I, Pacy WM HeKy Apyry 3amTuhieHy KapakTepUCTHKY, ITa OTYJ IUO U3Pasa ,,IUCKPH-
MUHAIMja“; aIy OHO IITO je PasuKyje off (HeraTUBHe, He3aKOHNUTE) UCKPUMMUHALIYjE je LMb: LU/b
HUje UCK/bYdMBakbe WM MapriHaIM30Bambe Beh ykbyunBame 1 HaJoOKHaa KaKo 3a MCTOpHUjCKa
JMIIaBamba, TAKO U 32 HaJlOKHahMBambe cafjalllbix HejocTataka. To, ja/be, uMImmiupa ga he muc-
KpMMMHALIMja IPeCTaT Kajja KOMIIEH3aI[UjCKI TPEeTMaH IONPaBy OBe ycIoBe."?

Ca ppyre cTpaHe, y TUTEpaTypH Ce UCTUYE fja He Tpebha jeNHOCTaBHO noucToBjehuBaTy
€BPOIICKY ,[IO3UTUBHY aKIMjy" ca aMepU4KOM ¥ KaHAJICKOM ,,apUPMaTUBHOM aKI[MjoM MIN ca
KOHIIETITOM /bYCKUX NIPaBa , IPMBPEMEHNX HOCeOHNX Mjepa‘“. OBU KOHIIETITH CY CBAKAKO Y BENHUKOj
Mjepy CTIMYHM, A/ CBY IIOTUYY U3 COLICTBEHOT IIPaBHOT 1 IPYIITBEHOT opujexna.*

2.2. I3Bopuuite 1 pa3Boj KOHLENTA

Vpeja o adupMaTUBHO]j aKIIjJ je HACTANIA Y OHMM [PYLITBUMA Y KOjuMa je 6ua fy6oKo
yKOpUjereHa JUCKPUMIMHALIMjA U HEIIOBO/baH HOIOXKaj ofpeleHnx kareropyja CraHOBHUIITBA
U KaJja je IOCTasIo jacHO Jla Ce caMo y3 aKTUBHO ydemihe Ap)kaBe MOXKe YHAIIPUjEUTH HIXOB
o70Xaj. Vieja je HacTama y oHuM 3eMjbama Ifije je O11a Haj3acTyIUbeHMja pacHa WIN eTHIUYKA
IUCKpUMMHALY)A.

11 George Gerapetritis, Affirmative Action Policies and Judicial Review Worldwide, Tom 47, Tus Gentium:
Comparative Perspectives on Law and Justice (Cham: Springer International Publishing, 2016), 5.

12 Mumuua B. Marujesuh, Becua Epuh, ,,Mepe adupmarnsre akiuje — repmMuHonomko ofpeleme u yBogHa pazma-
Tpamwa o cafipKuHu nojMa‘, Cmpauu npasHu xusom, 6p. 3, (2010), 89.

13 Marc Galanter, Competing equalities: law and the backward classes in India, Oxford India paperbacks (Delhi:
Oxford University Press, 1991), 2.

14 Marc de Vos, Beyond Formal Equality: Positve Action under Directives 2000/43/EC and 2000/78/EC,
(Luxembourg: Office for Official Publ. of the Europ. Communities, 2007), 12.
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Vupyja je Hajsehe MyTTHETHIYKO FPYIITBO HA CBUjETY - M COLIMjaIHO HajparMeHTUpaHuje.
VHpmjcKo ApyIITBO NPOTKAHO je U3PaKEHUM KaCTMHCKUM, BjepCKMUM, PETVIOHA/IHUM U €THUY-
KIM IOflje/laMa M3paXkKeHNM Ha pas/MuiTe HaulMHe Off PafyKaTHO Pa3IMINTIX HAYMHA )KIBOTA
1o kpeonponuha Ha ymuiama. ,,Vsomurrenu unu ,,Hemoguppusu (eur. untouchables) cy 6umu
IeTa KaTeropyja CTaHOBHMIITBA JOC/IOBHO M30ILITEHA U3 TPaAMIMOHATHYX KacT! Koje Ipu-
3Haje XMHIYMUCTIIKA penuruja (Taj HasuB Cy JOOUIN 1 360T TOTa IITO je 610 3a6pameH PU3NIKM
KOHTaKT ca iuMa). ITo roroBo cBakoj AepMHULM]Y, IUCKPUMUHALIMjA MHAMCKUX ,,MI3OMIITEHNX
WM ,HeMORUpP/BUBIX  6uia je Mehy Hajropum mpema 6uy10 K0joj rpymu y 610 KoM ApymTBy. '
Kao pesynrar momuTHYKuX 1 conyjamHUX TYpOYyIeHNMja, 04eno ce (HOpMaTUBHO) o6pahaTn
[a)XHa Ha , HeTOMpP/bYBE .

VHpyja je Mara monutuky adupMaTiBHe aKIje fysxe of 611710 Koje pyre Hallje, 10YeB-
1M Off OpMTAHCKUX KOJIOHMjanHUX BpeMeHa (onpehene npedepenuujamte Mjepe), a 3aTuM je
6uma npenBuleHa BeHMM YCTaBOM Kafia je IIOCTANIa He3aByCHA 3eM/ba. VIHAMjcku ycras us 1950.
ronuHe 3abpamyje ,u3omnmrasame” (eHr. untouchability) Te npensuba pasimuunte mjepe (pesep-
BaIje, KBOTe) 38 M3OIIITEHe KaTeropuje CTaHOBHNIITBA (eHT. untouchables, backward classes).
Ilojenuuu ayTopy OBe Mjepe CBPCTaBajy IOJ 110jaM ,,KOMIIEH3AIMOHa AVCKpUMIHaLja“!® (eHT.
compensatory discriminaton) uMajyhu y BUy CYIITMHY TUX Mjepa — Pasii4uTo IOCTyIatbe Koje
1IMa 33 IW/b MICTIPAB/balbe MV KOMIIEH3aI1jy 38 BUILETONUILIbY AUCKPUMIHALIU)Y U HETIOBO/baH
nonoxaj. Cheyujante mjepe y TOM KOHTEKCTY ce IIPBHU IIyT Ha MelyHAPOTHOM ITaHY TOMUILY
yIpaBo oOff cTpaHe Biajie VHaMje u To MpyInKoM u3paje Hanpra MelyHapogHor makra o exo-
HOMCKIIM, COLIMjaTHIM, KY/ITypHUM IIpaBuMa 1962. ropuue."”

I JanaH je jenHa of gp>kaBa rfje adupMaTUBHA aKuuja gatupa of nonosuHe XX Buje-
Ka. Cerperauuja 6ypaxymuHa'® gatupa jour us ¢peymantor nepuopa (t3B. Takyrasa nepuopa).
Oppebenn mokyuraju fecerperanje samaxenu cy 30-yx u 40-ux roguna XX Bujexa, anu ¢y 6,
YITIaBHOM, Heycrjelrnu. Tux rofgyHa cy eBufieHTIpaHu oppeleHn mokpery 3a mo6osplirarme momo-
Xaja 6ypakyMyHa LITO je pe3yATUpaNo ycBajambeM 3akoHa 1960. rofyHe KojuM ce faje IpaBHU
OKBIp 32 ocHUBatbe Bujeha sa acumumaunjy Bypaxymuna (enr. Deliberative Council for Buraku
Assimilation), To je 1 pea/M30BaHo TOUHY faHa kacHuje. Bujehe je cactaBuio usBjemraj y kome
ce II0 IIPBY Iy T IPM3HAje IIOCTOjatbe JUCKPUMIHALINje Te K/Iace JbYU U OIICYje BIXOB I0/I0XKaj
y APYIITBY Kao M3Y3€THO TeXAK, Y3 OACYCTBO MM HeMOTryhHOCT pucTyna 06pasoBamy U fPyruM
CerMeHTMMa [IPYLITBeHOT uBoTa. Kao pesynrar 1969. ronune ycBojeH je 3aKOH KOjM ce YBOfe
noce6He Mjepe 3a yHalpeherme MonoXaja IpunagHyKa Te ApyLUITBeHe IpyIle (CTUIeH ] e 3a KO-
JI0Bambe, yMalbebe IIope3a 1 KpeAUTI 1o MoceOHMM KaMaTaMa 3a Maja M cpefitba npexyseha, ponn
3a puHaHCUpamwe nocebHux Mjepa u ap.). Ilpensubame nocebHux Mjepa je, uctuHa, 6110 Buiire
IeKTapaTOpHOT KapakTepa, jep HICY mpeaBubeHe kao 06aBe3a 3a jaBHe opraHe Beh kao mpenopyka,

15 Thomas Sowell, Affirmative action around the world: an empirical study (New Haven: Yale University Press,
2004), 31-32.

16 Galanter, Competing equalities, 2.

17 Prijedlog vlade Indije, General Assembly, 17th session, official records, 3rd Committee, 1182th meeting, 14 November
1962. New York, United Nations document A/C.3/SR.1182, para. 17.

18 BypakymumHu cy kateropuja CraHOBHUIITBA YMja CETPETAINja HIj€ YCIOB/beHA PAa3INIMTUM €THUYKMM IIOPUjEKTIOM,
Beh onpehennm conujamnmum pasmukama. Of JaBHIHA Cy OMTH MSTOXKEHY JUCKPUMMHALIU]I, 4eCTO HoMCTOBjehnBaHu
Cca XMBOTHHaMa. IbIX0BO TAYHO IPYIITBEHO IOPUjEKTIO je HEITO3HATO, KA0 Y Y3POK M30MIITABaba U IMCKPUMUHAILMOHE
paKce, ajIu ce y3pOK Ha/asn y 3aHaTuMa KojiMa cy ce 6aBumnu (Mecapu, Koxapu, morpe6bunn uta.). Louis-Frédéric
u Kithe Roth, Japan Encyclopedia (Cambridge, Mass: Belknap Press of Harvard University Press, 2002), 93.
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HUTH Cy TpenBubeHe caHKIMje 3a BUXOBO HENPHUMjebUBatbe, HUTH IPOLECHN NHCTPYMEHTH 3a
3alITUTY MHAVBUAYATHNUX [IPaBa, ajli Cy IpecTaB/balle 3Ha4ajaH KOPaK Ka UAeHTUPUKALIjHI
CHCTEMCKe AMCKPUMMHALYje ¥ HOTPeOl 32 3alITUTOM OBe KaTeropiuje CTAHOBHMIITBA. "

Hojam agupmamuena axyuja je sactymwset y CjegumennM Ameprdaxum JIpxxaBama
(CAJl). DopmanHuM ykupameM porcTsa (1865. ronuHe) u ycTaBHUM IIpU3HAaBabeM IPUHIM-
na jenxaxocty (1868. ropyHe) YKMHYTO je HajOpyTaHMje KpLiewhe paBHOIPABHOCTH 1 JbY/ACKOT
mocrojancTBa. Mehytnm, cBe o cpenute XX Bujeka, Kpo3 cerperarujy je 6ua 3acTyI/beHa pacHa
muckpuMuHanyja.”’ HakoH ykupama cerperanyje, oc/beiuiie pacHe JUCKpUMIHALIMjE CY U lajbe
0CTase, Te je 6110 HEOIIXOJHO A Ce YYMHe HEeKM NMO3UTUBHY KOPAllMl Y OCTBApUBAIY jeTHAKO-
cTu 1 yHanpehemwa nomoxaja pacHux MamwyHa. Hekyt 061y 103U THBHe MHTEPBEHIYje ipXKaBe
(yTeM moce6HMX Mjepa) cy 6¥mM Ipefy3eTy 3a BpUjeMe IPYTOT CBjeTCKOT para, a KOHKPeTHMja
MIMIIIeMeHTall}ja OBYX IIPOrpaMa ce forofma 60-ux ropusa. Kao TepMuH, agupMaTiBHa akuyja
ce IIPBI Iy T [IOMUIbe ¥ T3B. BarnepoBom 3akony (eHr. National Labour Relations Act,1935.)*,a
ca IpEeTeXXHNM CafipXKajeM KOji My ce JaHac IPUIUCY]je je IPBU My T ynoTpuje6beH y VI3BpIIHOj
Hapen6u 6p. 10925 npencjennnka Kenenuja 1961. rogyue. Y 0Boj Hapeg6y 1o IpBHU YT ce IO3MBAIO
Ha IIpefiy3uMarbe aupMaryBHe akIiyuje, y by UCKOpjembIBamba IMPOKO PaCIPOCTpambeHe AC-
KPUMMHATOPCKe IpaKce (HapOuNTO pacHe, Bjepcke 1 eTHIUKe). [[1b oBaxBuUX Mjepa je 6110 jenHaxe
moryhHocTi y 3amonpaBamy.” Ha ToM myTy je octao u npencjenHuk [JoHcoH, 3a 4nje Bpujeme
CY YCBOjeHM HPOIICH ¥ TIOTUTHKE KOjUMa CY ce YUMHIIY 3HaYajHU KOpalM y IpaBLy 3abpaHe
AUCKPUMUHALIYjE, je[HAKOCTY U IpOMOLMju adupMaryBHe akuyje. Iberosa uyBena ananoruja ca

»OKOBAaHIM TPKadeM  K0jy je yIoTpuje611o y cBoM yBOgHOM 06pahamy Ha YHuBepauTery Xayapn?,
KacHUje (pe)MHTepIpeTUpaHa Off CTpaHe MHOTYX ayTOPa, IOCTYKI/IA je Kao Io/la3Ha 0CHOBA 33
HO3UTYBHY apryMeHTanyjy adgyupmaryuBHe akiyje. OH je MCTULA0 ja IPAaBUYHOCT 3aXTUjeBa I

19 Emily Su-Ian Reber, ,,Buraku Mondai in Japan: Historical and Modern Perspectives and Directions for the Future,
Harvard Human Rights Journal, Vol. 12 (1999), 305-308.

20 JlokTpuHa ,separate but equal“ je 6una mpaBHO Haderno Koje je omoryhaBamo pacHy cerperaiujy mog ycroBoM a
Cy cerperucaHe yCTaHOBe 1 yCIyTe 3a LipHIe u 6ujene rpahane 6ue jegnaxe mo ksanutery. OBa JOKTPUHA je Ipo-
ucrexia u3 ognyke Bpxosror cyma CAJl y cyuajy Plessy mpotus Ferguson us 1896. rojjiHe, 10 K0joj Cy 103BO/beHe
cerpernpane yCTaHOBe IOJ] YCIOBOM Jja CY jelHAKOT KBa/MTeTa. Y CTBAPHOCTI, yCTaHOBe 32 ahpoaMepuKaHIe Cy 6ure
nHaneko MHGEPHOPHUje, TO je JOBENO O MHCTYLMOHAINIMje HejefHaKocTy. OBa JOKTPMHA je YKMHYTA IIPecyoM
y npeamery Brown npotus Board of Education 1954. rouHe, Kajja je BpXoBHU CyJj IPOT/IACKO HEYCTABHOM PacHy
cerperanyjy y jaBuuM mxonama. [Ipukas u ananusy npecysa suau Ha: https://www.law.cornell.edu/wex (Legal Law
Institute, Cornell Law School), 15. maj 2024.

21 ImaBHa cBpXa OBOT 3aKOHa je Ou/Ia la yCIIOCTaBy 3aKOHCKO IpaBo BeliiHe pajiHIKa ja ce OpraHusyjy U mpu-
ApY>Ke CMHAMKATIMA I IPABO Ha KOJIEKTHBHO IIPEroBapambe, Te CaHKINje 3a ,HeloUITeHe  pajjHe IpaKce y Besy ca
OCHMBaHEM, IIPUCTYTIatheM UIN MCK/byYerbeM U3 CMHANKaTa. ¥ ofjerbky 10, 3akon npensuba mpenysumame adup-
MaTUBHe aKIije Kao OAr0BOP Ha ,HeIIOWITeHy PafiHy IIPaKCy", a/M Koja ce CACTOj| Y PeMHTErPALiMji PafHIKA TpeMa
KOMe je Ta Ipakca npumujeeHa. Bumjern sume: Alvin L. Goldman u Roberto L. Corrada, Labour law in the USA,
Fourth edition (Alphen aan den Rijn, The Netherlands: Kluwer Law International, 2014), 454.

22 Cahn, ,,Introduction® xi.

23 Y cBoM rosopy npepcjenuuk [loncon je pekao: “Cno6oa Huje foBosbHa....He MoxeTe ysetu oco6y koja je ropmu-
HaMa 6u/Ia CIlyTaHa JTaHIMMa M 0COOOMTH je, JOBECTH je {0 CTapTHe NMHMje 32 TPKY u oHfa pehn, «cmobogan cn
TAaKMUYUTH Ce Ca CBUMA OCTA/INMa,» I la/be CaMo BjepoBaTy fia CTe 611y noTmyHo noumreny. Crora Huje JOBOBHO
oTBOpMTH Bpata npunka. Ceu Hamy rpafanu Mopajy umatu moryhaoct mpohu kpos ta Bpara” TpaHCKPUIIT ToBOpa
pocrymaH Ha: https://www.presidency.ucsb.edu/documents/commencement-address-howard-university-fulfill-these-
rights, sagmu myT nocjeheno: 23.1.2024.
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BMIIIE O] IPOMOBICaba U MOcBeeHOCTU HeMPUCTPACHOM MOCTyNamy.** TepMuH ,,adhyupMaTHBHA
akmmja“ (ca cagpikajeM Koju My Ce U faHac IIPUIINACYje) ce MoXke TTpoHahu y iBa BayKHa aKTa yCBoje-
Ha 3a MaHJjaTa IpefcjenHnka [loncona 1 To y 3akony o rpabaHckuM mpasuma u3 1964. ropuse
u y V3BpurHoj Hapen6u 11246 us 1965. (xoja je usmujemeHa VsppmnoM Hapen6om 11375 nsuje
TORVHE KacHuUje 1 KOja je yK/bYduIa ¥ UCKPUMMHALIN]Y IO OCHOBY 1o71a).>> HajsHavyajHuju mporpa-
MU apupMaTIBHE aK1juje, y To BpujeMe, Cy 6umu y obnactu rpaheBuHapcTBa, Iije ce of n3pohaya
pajoBa Koju pajie Ha rpaheBUHCKUM IpojeKTUMa Koje hyHAHCHpa efepanHa Blajia 3aXTujeBa
Z1a 3amocie ofpehenn 6poj pagHMKa 13 MALMHCKYX 3ajeJHULA, @ KOjU IVIAHOBY CY BOXIIN 32
onpehene obnactu (Cenr Jlync, Can ®pannmcko, Knusneny n Gunagenduja).

Tepmus adypMaTHBHA aKIMja ce OYe0 KOPUCTUTI U Y YjerumbeHoM KpajbeBCTBY, HApOUUTO
y CjeBepHoj Mpckoj (1974)7, a 1989. rofute je ypeheHa 3akoHoM kojuM ce ypebyje 06e36jehu-
Bambe je[fHAKOCTH Y 3aIlOLbaBamy U 3aHuMamuMa (eHr. Fair Employment (Northern Ireland)
Act) peBacxofHoO moctapajyhu cranmapr ,ep npomopuuja“ (eHr. fair participation) sanoc-
JIeHUX MPUIIaJHNKA PUMOKATOMIYKe U IIPOTeCTAaHTCKe Bjepcke 3ajeqHutie. Tpy rofuHe KacHuje
je 3aMIjereH TePMIHOM ,,IIO3UTUBHA aKIIVja‘, BjepOBaTHO 360T KOHTPOBEP3!U OKO adupMaTHBHE
axiyje y CAJl m kBorama.?®

Y eBpOICKUM 3eM/baMa ce KOHLENT IO3UTUBHE aKuyje (TepPMUH KOjU je cafia 3aCTYI/beH
Y €BPOIICKOM JVCKYPCY U ETUCTATUBY) Ce pasBUjao IPBO IOJ yTuuajeM MehyHaponHor npasa
KPO3 Ufejy 0 moceOHMM (IIpMBPEMEHMM) MjepaMa, a 3aTHM K03 IIpaBo 3ajefHuLe U PAKCY
EBpornckor cypa npaspe.

24 ,llomntuka Brage Cjepumenux JIpxaBa je ycMjepeHa fja CBUM KBannpukoBaHuM ocobama obesbujenn jedHake
MmoeyhHocmu 'y caBe3HOM 3aTIOl/baBamby, 1a 3a0paHu OUCKPUMUHALU]Y TIPK 3aTIOLI/baBakby 300T pace, Bjepe, 60je
KOXKe VI HALIMOHA/THOT IOPMjeK/Ia I [la NPOMOBUULE HYHY Peanu3ayujy jeOHakux mozyhnocmu y 3anol/baBatby
KPO3 IIO3UTHMBAH, KOHTMHYMPAHU IPOrPaM Y CBAKOM M3BPIIHOM Offje/belby ¥ areHumju', VIsBpiHa Hapen6a 11246, c.
101.

25 Lyndon B. Johnson, Executive Order 11246 - Equal Employment Opportunity, zoctymHo Ha: https://www.presidency.
ucsb.edu/documents/executive-order-11246-equal-employment-opportunity, mocjeheno: 23.1.2024; Executive Order
11375 - Amending Executive Order No. 11246, https://www.presidency.ucsb.edu/documents/executive-order-11375-
amending-executive-order-no-11246-relating-equal-employment; Civil rights act, Title VII, section 706(g), socTymnzo
Ha: https://www.archives.gov/milestone-documents/civil-rights-act, mocjehero: 23.1.2024.

26 IlmaH Koju je n3a3Bao HajBuIIe ebaTe M MHTEPBEHIIM]A OFf CTPAHe HAJIEKHIX opraHa je 6mo T38. umagendujckn
nna. [Ipeu Gunamendujcku n1aH je mpescrasbeH 1967. ropuHe, 3a BpujeMe MaHjaTa npeficjefHMKa [JoHcoHa, amu
je 36or nHTepBeHnuje [aBHOr peBusopa Enmepa Crarca, MUHICTAPCTBO pajia yKUHYIO Taj IiaH. CTarc je ncrakao
J1a 0BaKaB I/IaH KpIIM IPOTOKOJIE O jaBHOM HaJiMeTaby, a mpedepeHIMjamHy TPETMAH 3a IIPUIIaHMKE MambIHA je ¥
CyIpoTHOCTH ca 3aKoHOM o rpabanckum npasuma. Pumagendujcku nmaH je peupanupan 1969. ronuue, 3a Bpujeme
MaHjaTa npepcjentnka HukcoHa, a xoju je mocnuje nonuridke 6op6e norsphen og crpane Kourpeca. Victu je 1971.
IpOIIMpEH Ha CBe caBe3He yrosapaue Hapeg6om 6p. 4 MunucrapcTBa pajja KojoM ce MIIeMeHTypa V3BpuiHa Hape6a
11246. Bume: Hugh Davis Graham, The Civil Rights Era: Origins and Development of National Policy, 1960-1972
(New York Oxford: Oxford university press, 1990), 296, 341-344.

27 'Y CeBepHoj Vpckoj, 1974. ropuHe, y BIajiHOM H3BEIITA]y je IPENOXKEHO a ce yBefie ,aQupMaTiBHa aKInja“ Kako
61 ce mo60/bIIAIA 3ACTYI/EHOCT KATONIUKE 3ajefJHIIIe Y PAJIHOj CHA3M, A leMe CY YCIjelIHO yBefieHe Ha J06POBO/b-
HOj OCHOBI Off CTpaHe HajBeher MpMBaTHOT HOCIOfABIA Y IOKPajUHM I Y jaBHOM ceKTopy. Bob Hepple, ,,Equality on
Work®, y The Transformation of Labour Law in Europe: A Comparative Study of 15 Countries, 1945-2004, yp.
Bob Hepple u Bruno Veneziani (Oxford: Hart publishing, 2009), 151.

28 Christopher McCrudden, ,Rethinking Positive Action®, Industrial Law Journal, Vol. 15, u3p. 1 (1986), 221.
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2.3. IIpeucniutuBame KOHLENTA — APTYMEHTH Pro et contra

[osurysHa (adyupMaryBHa) aKIuja je jefHO O HajKOHTPOBEP3HMUjUX IIUTAba OKO KOjUX
U aJbe OCToju febaTa, He caMo Y HOrefy n3bopa TepMuHa KojuM 61 ce 03HaumIe CBe Mjepe
Koje UCTymbaBajy Beh HaBefeHe KpUTepujyMe, MM CafipXaja, HETo 1 y TOTIefy ONpaBIaHOCTU
yBobema TakBMX Mjepa.

Haxo je ycMjepeHa Ha MCIIpaB/batbe MOC/beVLIA UCTOPY)CKY YKOPMjetbeHe UCKPYMMHALMje
IpoTuB ofpeheHNX APYUITBEHNX IPYIIa, TOC/beNLie, YIIPKOC IPMMjeHN IO3UTUBHE aKIuje, ce 1
masbe ocjehajy. QopmarHa paBa NTHOPMIIIE APYLITBEHY YMIbEHNIY f1a AUCKPUMIHALja Ha OCHO-
BY pace WK I0/1a PYHKIMOHMIIE KA0 TPAJHO VM CHAKHO OrPaHMYebe Ha OKOTHOCTY ¥ MOTyhHOCTH
JKeHa JI LJpHalla, OrpaHIyerbe Koje He YTIYe Ha OHe IPUBUJIEroBaHe pace Win monma.” OfreTHa
yIora oBMX Mjepa ce 0CIopaBa U3 pasyora ITo ad personarm UMajy cabo iy HUKaKBo JejCTBO
1 Tako ry6e cBojy cBpxy. Kopuctu Hemajy oHM KOju Cy 6MIH [UCKPUMUHMICAHN, OFHOCHO HU U3BP-
LIMOLM pajibe NUCKPUMMHALMje HY KOPMCHUIM OBUX Mjepa HYUCY MCTU OHM KOjy CY HaHMjenu
WM Impetmjeny Henpasny.”® Mehyrum, mpumagsoct ogpebeHoj rpymu koja je 6uma TUCKpUMU-
HIICAaHA je Y3POK HEeIIOBOJ/bHOT TIO/I0XAja, jep ce OBJije TOBOPY He CaMO O U3I0XKEHOCTH IPOILIOj
WY Cafalllboj AUCKPUMUHALI)Y, Beh 0 ¥ oc/benyIiaMa icTe 0Ny T CTePeOTHIIa, Ipefpacyna 1
yKOpHjemeHe IpaKce UCK/bYuMBatba 300r NPUITaHOCTH TOj TPYIIL.

Jlpyru apryMeHT y IpMIIOT TOSUTYMBHO] aKLIVjJ je TOCTH3akbe CYIITUHCKE jefHAKOCTIL. JeIHaK
TpeTMaH IojefyHala Kojy HUCY APYIUTBEHO jefHaky yuspuihyje HejenHakocTu. MebyTum, Ty ce
OTBapa IMTambe: KaKo 00jacCHITH 1A jeTHAK TPETMaH MOXKe yTUIIATY Ha J0BODeme /10 HejeTHAKOCTH,
JIOK HejelHaK TPeTMaH MO)ke OMTU HEONXofaH fa 61 ce mocturia jegHakoct? OBaj ce mapajoKc
MO>Ke 00jaCHUTY aKO IIPMXBATIIMO [ia Ce I0jaM jeFHAKOCTU pasnu4uto AeduHuie, nomasehu ox
npyxsaheHor koHmenTa.*! CyITHHCKY IPYUCTYT O3UTHBHOj aKIjU Of0allyje allCTPaKTHY MOTTIEN
Ha ITpaBJy ¥ YMjecTo Tora MHCUCTUPA Ha TOME Jia je IPaB/ja CMUC/IEHA CaMO ¥ CBOjOj MHTEPaK-
Luju ca ApylTBoM. PeamHoOCT je fia cy, Ha IpuMjep, )KeHe a He MYLIKapLy Te KOjy Cy IIpeTpIjerne
HOC/befIIe OMHe AUCKPUMIHALVje; IPHIIN, @ He OJjeMIIy Y TPIIje/y HOC/beulie pacu3Ma, TAKo
Jia ce He MOXKe CTaBUTH Y MICTY PaBaH HejeHaKo IOCTyIame peMa )eHaMa (Y KOHTeKCTY Juc-
KpMMIHalMje) Y HejeJHAKO IIOCTyIabe IIpeMa MyIIKapIyMa IPUMjeHOM II03UTUBHe aKiyje.*

OmnoHeHTN TOSUTUBHOj aKIMjU UCTUIY f]a Cé IPUMjEHOM OBUX Mjepa ieporupa NPUHINII
3aCTyTa, Te fia ce He 6upa Hajoo/pM KaHAMAAT, Beh OHaj Koju pUIaja MOA3aCcTYI/beHOj TPYIINL.
Kpurnka croju, ako ce IpuMjemyjy Mjepe Koje He Y3UMajy ¥ 0031p /IMYHe 3aCIyre KaHIUAATA,
13B. ‘hard quottas’, rije jemviau Kputepujym npunagHoct rpymu. Mehytnm, e mjepe u Hucy
pomymTeHe. be3 0631pa 0 koM 00/MKy pedepeHInjaTHIX (JOIYIITeHNX) Mjepa je pujed, IpBu
YCIIOB ce TH4e KBamuMKaIyja KaHiMaTa, a HOTOM Ce Y3UMajy y 063up crienudyyHe OKOMTHOCTI
y KojuMa ce KaHauaaTy Hanase. C TM y Be3l, MCTIYe Ce ia IPUMjeHa OBMX Mjepa (KBOTa) BOIU
Ka ,,00pHYTOj IUCKPUMMHALK  TNije ce BehuHa IUCKPUMMHMLIE y OTHOCY Ha MambUHY (Iofpas-
ymujeBajyhu, mpu Tom, Mjepe kojuMa ce 1ajy IpeJHOCTH IPUBYUIETOBAHYIM, MalbMHCKUM I'PyramMa

29 Sandra Fredman, ,Reversing discrimination®, The Law Quarterly Review 113 (1997), 328.

30 Ilpeppar JoBanosuh, ,IlosnTuBHa AucKkpuMnHaLuja (ca ocBpTOM Ha obmact paga)®, PadHo u coyujanto npaso,
Yaconuc 3a meopujy u npaxcy paoroe u coyujannoe npasa, XXII, usz. 1 (2018), 4-5.

31 Fredman, Discrimination Law, 2.

32 Ibid., 235.
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Ha ymtp6 npunaguuka sehuue).” Hanme, nctirde ce, jenHa (mpeTxonHa) fUCKpUMIHALIM]A, KOja
AVCKPUMIHMIIE MabJHY y OfHOCY Ha Behuny, paba apyry (HoTOBY) AMCKpUMUHALIN}Y, KOja J{yiC-
KpMMUHMIIEe BehVHY y OfHOCY Ha MamuHY.>* MehyTuM, pasnmdinTo IoCTyame ce He MOXe YBUjeK
IOCMATpPaTy Kao JUCKPYMMHALYA, jep TaKBO MOCTYIabe MOke OUTH OIIPaBaHO jep OTKIamba
CKPMBEHY AMCKPUMMHALY.>

ApryMeHT y IpUJIOT TIO3UTHBHOj aKLIWjI je M OCBPTambe Ha IbeHy OMTHY Of[peJHUITY — IPUBpe-
MeHocT. Hanme, Mjepe I03UTMBHE aK1Mje ce IPUMjEmbY]y JOK II0CTOje Pa3no3y 3a TO, OFHOCHO JIOK
ce He IIOCTUTHE Wb — IIOCTU3atbe PaBHOIPABHOCTI, IIPONIOPLYIOHATTHE 3aCTYI/beHOCTH MM 06e-
36jehuBame jenHaxux moryhHocTu. Kaga ce mocTurse uyp, MCIpIUbYje ce IpMMjeHa OBUX Mjepa.

Y nmuTeparypu ce UCTUYY U JPYTY apryMeHT!U IPOTUB IO3UTHUBHE aKIyje: 3a0paHa JUCKpU-
MIHaIJje je TOMAKO allCOMyTaH KOHIIEIT ja He MoXe Jia ofHece u3y3sehe; TakBe Mjepe OYHY Kao
IpUBpEMeHe 1 YCKo npunarol)eHe Iusby koju Tpeba fja ce IOCTHUTHE, alM Ia Ha Kpajy Oyay TpajHe
¥ IVPOKe; Ia Y OKBUPY daBopusoBaHe Ipylie KOPUCTU OFf Mjepe Uy Hecpa3MepHO OHMMA Koju
cy Beh Ha BpXy Te IpyIIe; la y CBAKOM CIIy4ajy MMa Bp/IO MajIo MOfjaTaKa O CTBAPHUM yCIjecuMa
wm pocturiyhyuma apupmarBHe akuyje; ia TaKBe Mjepe CTBapajy AUCTOp3uje U HeeMKacHOCT
Ha TPKUIITY pajia; ja BOJe CTUTMATV3alj IIOTeHIja/IHIX KOPUCHMKA U Ap.*

CynporcTap/batbe apryMeHaTa pro et contra ce HaCTaBJba, IITO IPEBa3UIasy OKBYpE OBOT
paja, Te MX OCTaB/baMO 33, eBEHTYaNHY, TOCeOHY aHamm3y. Vako mocToje (1 cToje) aprymMeHTH
TIPOTHB, OBJIje Ce MPUKIakbaMo CTaBY Jia je TO3UTHMBHA aKI[Mja Hy)KHa i KOPYCHA Y3€BILHN Y 0631p
I/beBe KOji ce kerle HocTuhit. YBaxkaBarmbe OBIX apTyMeHaTa Mo)ke JOIIpYHMjeT! MOAUdUKaruju
KOHIIEIITA, M HMKAKO IETOBMUM ,,CNIa0/berbeM MM YKUAAbeM. 32 Kpaj OBOT IOI/IaB/ba MOXe-
Mo uctahy u 3amaxxame y usBjerntajy Mehynaponue xondenepauuje cunpukara (ITUC) raje je
HaITIALIEeHO JIa 3aKOHOJJABHY OKBYP 0 3a0paHy FUCKpYMMUHALMje IPETIOCTaB/ba JOHOLIEhe HI3a
N0ceOHMX U KOHKPETHUX Mjepa KaKo 61 ce 0CUTypaio fja TPaBo Ha jeTHAKOCT i 3a6paHy AUCKpPU-
MUHatuje 6yze AjeTOTBOPHO Y IPaKCH U fia CY CTOra IOTpe6He IPOAaKTUBHE Mjepe 3a pjellaBame

33 ¥ cnyyajy DeFunis npotus Odegaar 94 S. Ct. 1704 (1974), BpxoBHI CyJ1 je II03BaH a OJTYYH J§a JIM je IPeKpIIeH
XIV Amanpman YcraBa (Koju ce OJHOCH Ha jefHAKY 3aIITUTY) Kafia [[p)KaBHI YHUBEP3UTET Jaje MPUBUIETHje TIPH-
MaJHUIMMA PACHUX MatbJHA TPY IIpujeMy Ha YHuBepsutert. fedyHuc je onbujen 3a npujem Ha npBy ropuny IlpasHor
daxynTera jep cy 611a IONybeHa CBa MjecTa P ceNeKuju Kanauzaara. [loctynak mpujemMa KaHAUATA Ce IPOBOMO
y BBuje (ase a Ha OCHOBY OlijeHa y 0TaallbeM LIKONOBAbY ¥ pesy/nTara Tecta cocobHocTy. Kanguparu Koju cy
VIMasIu pesy/nTaT usHaj ofipel)eHor HuBoa Cy ayTOMATCKM IPUMJ/bEHM, 3 OCTaIN Cy OVIIN TOfMje/beH Y IBUje TpyIIe: IpBa
KOjy Cy YMHMIU NPUTIAfHUIN PACHMX M HAL[MOHATHUX MabJHA U IpyTa Ipyna -ocTany annukanTu. Oxo 20 % mjecra
cy 6un pesepBICaHy 3a IpUITAiHIKe IpBe rpyIe. V36op usmehy npunaguuka onpelene rpyre ce Bpinmo Ha 0CHOBY
pesynrara Kako 61 ce o5abpasyu HajKBaIUTETHUjY KAaHAUIATH, a/I TH Pe3y/ITaTu ce HUCY nopenumu u usMedy nsuje
rpymne. Y KOHaYHUIY, 36 off 37 IPMM/beHUX KaHFUATa U3 IIPBe TPYIIe Cy MMM TOWuju pe3ynTar o ledyHuca, amu
Ccy 6umy TpuM/beHN 360T TPUIIATHOCTH TOj TPYIIN. Y IPBOM CTEIEHY, CYA je ORmy4nuo fa ce [lepyHucy ofobpu ymmc Ha
(axynTeT, KOjH je CTUTa0 0 3aBPIIHe FOAMHE JOK je IpeMeT CTUTa0 Ha OfTyunBambe BpxosuoM cyny CAJL. Iloctymax
HIje OKOHYaH MEPUTOPHOM OZTYKOM (OCHM M3JJBOjeHMX MUII/berba MOjeIMHIX Cy/iMja) U3 pasnora mrto je Cyp cMa-
Tpao Aa je criop becipenMeTaH, jep je YHMBep3uTeT O Ty uno fa fo3Boiu lepyHucy na saspuin paxynrer 6e3 063upa
Ha JICXOJ IIOCTYIKa. AHa/IM3y oBOT cyd4aja Buay: Richard A. Posner, ,,The DeFunis Case and the Constitutionality of
Preferential Treatment of Racial Minorities®, The Supreme Court Review 1974 (Janyap 1974): 1-32 . IlpuctymnbeHo:
12. janyap 2024.

34 Josanosuh, ,IlosuTuBHa guCKpuMMHaLyja (ca OCBPTOM Ha ob71act papa)‘, 4.

35 Council of Europe, ,, Positive Action in the Field of Equality between Women and Men*®, EG-S-PA (2000) 7 (Strasbourg:
Division Equality between Women and Men, Council of Europe, 2000), 26.

36 Jane HodgesXAeberhard, ,, Affirmative Action in Employment: Recent Court Approaches to a Difficult Concept®,
International Labour Review 138, usp. 3 (Cenrembap 1999), 248.
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OCHOBHMX Y3pOKa JUCKPUMUHAIMje i de facto HejefHAKOCTH Koje Cy pe3y/nTar fy60KO yKopujerbe-
He AUCKpUMMHanuje.”

3. ObJINKOBAILE KOHIIEIITA ITO3UTUBHE AKIINJE
KPO3 JYPUCIIPYAEHLIN]Y EBPOIICKOI CYJA ITIPABJIE

JenaH op IpBUX ciTy4ajeBa mpef EBpOIICKMM YoM IpaBfie KOjy ce THLIA0 JOIYLITEHOCTI
TojeuHOT 00/1MKa O3UTHUBHE aKiyje je 6uo npenmet Kalanke npotus Freie Hansestadt Bremen,
Ifije Cy MCTIMTYBAHe TPaHNILie TOSUTUBHE aKIjyje Y HalOHATHMM IPaBUMa U KOMIIATUOVTHOCTH
ca Tafa Baxxehom lupexrusom 76/207/EE3. Crry4aj Kamanke ce TuIao 06/1mka mosutuBHe akiuje,
y MUTepaTypu HasBaH ‘tie-break’ rije ce uaMehy jenHako kBamudUKoBaHUX KaHAMAATA IPETHOCT
Jlaje OHOM KOjJ je IPUIIAJJHUK MIOA3aCTYI/bEHOT 1I0/Ia § TOM CEKTOPY. Y KOHKPETHOM CIy4ajy Cy
TO O11Ie XKeHe, a IIOf3aCTYIUBEHOCT je KBaHTM(UKOBAHA KaJja ,, KeHe He YJHe HajMarbe [ON0BHU-
HY 0C00/ba Y HOjefMHAYHNIM [UTATHUM pa3pefuMa y pefeBaHTHOj KafpoBcKoj rpymu . [ocroamu
Kananke je TBpMo fa je 6110 AMCKPUMMHICAH Ha OCHOBY IIO7IA Y CYIPOTHOCTH ca wiaHoM 2(1)
[lupexTyBe 0 jefHAKOM TPEeTMaHYy, jep je rpax bpemen yHampujenyo rocnohy ImcMaH Ha Mjecto
yIIpaBHUKA y Offje/belbY 3a IAPKOBeE, 3aTO IITO je IPUIAaTHIK KEHCKOT 1071a (Kao MOA3aCTYI/beHOT
Y TOM CEKTOPY), MaKO CY jeffHaKo KBanudukoBaHu. bpeMeH ce 103Bao Ha CTaB 4 TOMEHYTOT WIaHa
KOjM je JOIYLITA0 IIO3UTUBHY aKIMjy Y LM/bY TPOMOBIICaIba jeTHAKOCTY I OTK/Ialbarba HejefHaKo-
CTM KOje yTHYy Ha MOryhHOCTY JKeHa Y IIOITIefly HanpeoBatba. Cy je 3ay3eo CTaB [ia HAlOHATHA
IpaBIIa Koja Jiajy )keHaMa aIcoMyTHU 1 6e3yC/IOBHY IIPHOPUTET 3a YHanpehemwe Huje Mjepa Te
Bpcre (kaKo je mpensubeno JupextusoM) Beh ce ya/baBa of IpOMOBHCaba jefHAKMX MOTyhHOCTH
1 IIpeKopavyje rpaHulle usyserka npeasuberor crabom 4.* OBa npecyna je 6una KpUTUKOBaHa
360r IpeTjepaHor Ocamama Ha (GOPMaTHY KOHLENT jeTHAKOCTH.

EBporicku cyx je, iBUje TOAMHE KacHHUje, yOIaXuo CTaB y IOITIefy HO3UTUBHE aKIyje y
npenmery Marschall npotus Land Nordrhein- Westfalen u otnimao game y npeHTudMKanmju
IpaKTUYHMX HoTelkoha ca KojuMa ce xeHe cycpelly U KONMKoO MOSUTUBHA aKIyja Moxe O1TH
JIETUTVIMHA JIa Ce TV IPo6IIeMH pyjellie K CBely Ha HajMawby Moryhy Mjepy. OcBpHyo ce moce6Ho
Ha HeTaTyBHe edeKTe CTepeOTHITHMX CTABOBA I IIOHAIIAA IIOCTOfaBalia IpeMa KaHAMAaTKMbaMa,
Kao IITO je cTpax Aa he xxeHe yenrhe npexuaaty kapujepy umm ga he 36or kyhHux u nopopyasmnx
o6aBesa 6uTu Mamwe QrekcuOUIHe y OpraHu3aluju pafjHOT BpeMeHa 1 UCIyhaBamwy obaBesa. Y
OJTHOCY Ha CTaB 13 ciy4aja Kamanke, 3HauajaH oMak je 610 3aK/by4yaK Ja YMbeHNIIA 1 1BOje KaH-
IVZaTa PasIMdMTOr TI0JIa YIMAjy MCTe KBamiuKalyje He 3HA4M caMa II0 ce0M a MMajy jefHaKe
MoryhHOCTH, YMMe je OArOBOPMO Ha Haj3HAYajHIjy KPUTHKY Ha IPECYAY y caydajy Kamanke, a To
je yBakaBarbe 3aXTjeBa 3a [IOCTM3ambe CYITHHCKe (He caMo popManHe) jenHakocTyt. Onpaspame
3a IPOMjeHy CTaBa JIeXaJIo je y pjeleny y 3aKoHy o cnyxbeHunyma nokpajuse CjesepHa Pajua —
Becrdammja, raje je 6uno npensubheno ga npu nsbopy usMelhy Bulie KaHAMAATA PasIMIUTOT IONIA
11 Y3 jelHaKe KOMIIeTeHIMje 1 IpoeCcHOHaIHe Pe3yITare, IpefHOCT Ipy YHanpebemwy Tpeba fatu

37 International Labour Conference, Achieving gender equality at work, 111th session, Report III (Part B) (Geneva:
Report of the Committee of Experts on the Application of Conventions and Recommendations, 2023), 70.
38 Ipecypay nmpenmery C-450/93, Eckhard Kalanke npotus Freie Hansestadt Bremen, ECLI:EU:C:1995:322.
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JKeHaMa Kao MOf3aCTYIUbeHOM IIONTY, OCUM AKO ,,pA3nosu cneyuduuty 3a [mymwxoe] kanouoa-
mMa PeBaTHY y te208y KOPUCM ; T3B. 3aLITUTHA, [epOraTUBHA Kaysyna (eHr. ‘saving clause’).
OBo pjelierbe y TOMEHYTOM 3aKOHY He IIPefiCTaB/ba, IpeMa Muliberby Cyria, laBambe 6e3yCioBHe
U Ay TOMATCKe IIPEXHOCTH IPUIIASHIKY TTOA3ACTYIUbEHOT MO/, KA0 OCTYIIakbe IPOTUBHO WIAHY
2(4) (xoju cras je Cyn u gajbe 3appxao).*

JemHa o mpuMjen6y 3a yBaxkaBame T3B. IepOraTUBHe K/ay3yiie Off CTpaHe MojeMHNX BIajia
je 61171a Ta [1a je HeTpelM3Ha 1 YOIIIITEHA M Y CYIIPOTHOCTH Ca HAYe/IOM IIPaBHe CUTYPHOCTH, Te fia He
TIOKPYBa ,,00MYHe CTy4ajeBe Y KojiMa He IOCTOjM Criel(aHM pas/ior 3a MYLIKOT KaHAMAATa Koju
6u 6110 TaKaB Jia peBIajia Hayj OIIITOM 00aBe30M Jia Ce YHaIpujeny xkeHcKu Kauaupat. “° Temko
je onmpenuTy KakBy 011 pasiuKy oBa KjIay3y/ia MOITIa HAIIPABUTU Y IPaKcK (Y OXHOCY Ha pjelllebe
6e3 Te K/Iay3yre, Kakas je cny4aj 610 y Kananke). Koju cy To pasnosu koju 61 MOI/u Aa IpeBarHy
y KOPUCT MyLIKOT KaHAuAata? [ofiMHe CTapoCTy, CTaX WM CTATYC M3APKaBaolia MopoauLe 6u
MOI7Ie OTEHI[Uja/THO 3HAYNTH yBoDere HOBMX HEMIOCPENHIX WY OCPEIHUX FUCKPUMITHATOD-
cKux Kputepujyma. Moxxa spyru samtiheHn oCHOBH, IONYT pace MIM MHBATUAUTETA 61 MO
IPEeBArHyTH Y KOPYCT MYLIKOT KaHANAATA, /I Ty Ce OTBAPa HOBO IINTakbe, KOjU KPUTEPIjyM NMa
IPEIHOCT. AKO 3aJCTa He OCTOj| Ha4MH Jia Ce /la CMMICA0 OBOj KIIAy3Y/H, OHJIa C€ MOXKe U3BECTH
3aKbyyak ia Cyj moppxkaBa IVIaH KOjU ce CYLITUMHCKM He Pas/MKyje o OHOT y cy4ajy Kananke. !

Tako ce, ka0 IPETXOJHO IINTambe, IIpef; EBPOIICKIM Cy[IOM HAIIO pjellierme Y 3aKOHY O
jemHaKMM IpaBMMa )XeHa U MyIIKapalla 1 OTK/Iabalby JUCKPUMIHALIMje XeHa Y jaBHO] yIIpaBl,
caBesHe JipxkaBe XeceH, Kao ,,Ja/IeKOCeKHUjI M COPUCTULIMPAHNj) IporpaM adypMaTHBHeE aKiyje
Ofl OHMX y JiBa paHuja cmydaja“*. Vaxo ce IpBO IuTarbe OJHOCH Ha, HAU3IJIEN, CTMYHY CUTYALU]y
Kao y cny4ajy Mapiiarn, pa3nuka ce yodaBa Ha caMoM 1104eTKy ofipehnBamem drexcubumHmx
KBOTa 32 IIOA3acTyI/beHN Non. HauMe, y HoMeHyTOM 3aKoHY je ofpeheHo fa y cBakoM ITaHy 3a
HaIIpeIoBarbe JKeHa, BUIIE Off IONIOBIMHE PAJJHUX MjecTa y CeKTOPY Y KojeM Cy KeHe HeJl0BO/bHO
3acTybeHe Tpeba ja 6y/e pesepBICaHO 3a XKeHe, IIOf] YCTIOBOM Jia IOT Huje ofmy4ayjyhu ycnos sa
KOHKPETHO PaJiHO MjecTO M/ aKO HeMa JOBO/BHO XeHa ca MoTpeOHNM KBanupukamjaMa Kaa
ce Taj IPOLIeHAT MOXe CMaruTI. [Iperusupanu ¢y u yCIOBY U IIOCTYNAK 3 1360p Ha HAYMH Aa
KBa/MQUKaLyje KAHIUFATa Ce IIPOLjebYjy Y OFHOCY Ha KOHKPETHO PAfHO MjecTo, a IOPOJIIHe
o6aBe3se (6pura o fjjeryt ¥ WiaHOBMMa IOPOMLIE KOjiIMa je HOTpeOHa Wera PYToT TULa), TORIHEe
CTapoCTH, AY>KVMHA PaHOT CTaXa M JATYM Toc/beber yHanpebema ce y3uMajy y 063up y Mjepu
Yy K0joj Cy off 3Ha4aja 3a MOof0OHOCT, YYMHAK U CIOCOOHOCT KaHAMAaTa. [IOpOMIHM CTaTyC UK
IIPYUXOAM [ApTHEPa ce He Mory y3umaru y 063up. Ca fpyre cTpaHe, paj ca ckpaheHuM pagHum
BPEMEHOM, OACYCTBO 1 KAlllbethe Y 3aBPIIETKY 00YKe Kao pesyITar 4yBama Ajere Win u3gp-
KaBaHIX JIUIIA 32 KOje je /beKap MOTBPAMO A UM je OTpeGHa hera He CMIUjy MMATH HETaTHBAH
YTUIaj HA IPOLjeHY U He CMMjY HEeTaTMBHO YTULATH Ha HATIPeOBatbe I 3aolrbaBatbe. CBI 0BI
KPUTEPUjYMMU CY TIOCTAB/beHN) Kao HeYTPAITHM Y OFHOCY Ha IIOJ, TAKO Jja MCTU PasIosy MOTY IIpe-
BAaTHYTY Y KOPUCT PYTOr KaHAWMATa ¥ ORHOCY Ha OHOT KOji IIPUIAfa MOA3aCTyI/beHOM IOy,

39 Ilpecyna y npegmery C-409/95, Hellmut Marschall npotus Land Nordrhein-Westfalen, ECLI:EU:C:1997:533.
Bupu cT. 30, 31 n 32;

40 Brnapma ®paniycke u Yjenumenor KpabeBcTBa Cy cMaTpasu fja 0Ba K/Iaysysa He YiHMU npedepeHIujaTHI TPeTMaH
Mame JUCKPUMUHATOPHUM, Te Ia 611 Tpebasto moTBPANTH CTaB u3 cnyyaja Kamanke. (map. 20)

41 Sandra Fredman, “Affirmative Action and the Court of Justice: A Critical Analysis,” in Social Law and Policy in
an Evolving European Union, ed. Josephine Shaw (Oxford: Hart Publishing, 2000), 179.

12 1bid., 180.
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LITO je apTyMeHT Y3 CTaB Aa NpedepeHIMjaTHN TPeTMaH Huje ayToMarcku u 6esycinosan. Ca
Ipyre cTpaHe, jour GpreKCHOMTHIL I ITaH je Y CIy4ajy u360pa 3a mpodecroHanty o6yky (CTpyqHO
ocrocob/baBame/ycaBplaBawe), Tije je onpeleHo fja Bullle of MONOBMHE MjecTa 3a 06yKy (1of
YCIIOBOM Jla MCTY He OpraHu3yje MCK/bY4NBO ipXKaBa) 6y/e JOfuje/beHO KeHaMa, aKo e YTBPAU
Jia CY y CTPYKTYpU 3aII0CIeHUX He0BO/bHO 3aCTyIUbeHe. OBJije ce He IIOCTaB/ba YCIOB jeTHAKMX
kBa/muduKanyja, Beh morpebHNx KBamMuKaiyja, a ako 1 Mopej| IPOMOLMje ¥ MONCTHUIIAKbA [
ce JKeHe TIpujaBe He 6y/ie [oBO/baH 6poj MpujaBa, MOXKe ce OCTYIUTH Off TOT IPOLIEHTa Y KOPUCT
mymikapana. OBakBo pjentemse je Cya cMaTpao MpUXBAT/bMBIUM, U3 PA3/ora IITO ce Mopa IIpaBy-
T pas/mika u3Mehy 06yke 11 3aolbaBamba, Te A ce Te KBOTe He IPUM]jerbyjy IIpM 3aII0lbaBalby
(TO He 3Ha4M pe3epBucaHa pajjHa MjecTa, Beh Mjecta 3a 00Ky y /by CTHLIAba KBaIMuKarmja
ca IIepCIIeKTYBOM 3alloll/baBakba ¥ jABHOM CEKTOPY). JeliaH off pasjiora je Taj WTO je 00yKa Heo-
IIXOJIHa 32 MHOTe nocrose y Fbemaukoj 1 6e3 credeHnx kBamudukaiuja y o6y, mocTusame
jemHaKMX MOTYhHOCTH IIpy 3amolIbaBamwy je ckopo HeMoryhe.* To, najbe, He yrpoXkaBa Ipasa
MYIIKIX KaH[JaTa U3 pasjiora MTO MOTY MOTPaKUTH aATePHATUBY alymuypajyhu 3a cTpyqHo
ycaBplIaBame Y IPMBATHOM CEKTOPY.

3axTjeB 3a MCIybebe YCI0BA jefHAKMX KBaMMpUKalMja KaHAUAATa IIPY 3al0IIbaBatby
VIV HaIIpefioBay (Kaja ce IpUMjeryjy Mjepe IO3UTHBHE aKuyje) je oTBpheH 1 y npecynu Koja
je ycmujenvna rofyHy faHa KacHuje y npenMety Abrahamsson nportus Fogelgvist. Y oom mpej-
merty, Cy[ je 3ay3eo cTaB fia laBarbe MPEFHOCTY KAHAM/ATY KOj) je IPUIATHNK MOA3aCTYI/bEHOT
T07I, Y3 UCIybembe IOTPeOHNX a He YIopeaMBUX KBanudMKalija y OFHOCY Ha ApyTre KaHAuaTe
(curyanmja Koja 6u ofroBapasa CCTEMY IIO3UTHBHE aKIIMje ¥ INTEPATy Py 03HAYEHO Kao ‘threshold
system’), IIpeasu OKBUpe ONYIITeHe IIO3UTUBHE aKIUje, YaK M aKO je TO pe3yITaT MoceOHor,
yHAIIp1jef O3HATOT, IIporpamMa Mo3UTHBHE aKIjyje KOju YK/bydyje Wi yTBphuBame TagHor 6poj
PajHMX MjecTa WM mocebHO KperpaHa pajiHa MjecTa rije 61 ce ja/a IPefHOCT IPUNafHUIIIMA
TIOAI3aCTYIbEHOT TI071a Y IM/bY CMarberba HeloBOJbHE 3acTyIbeHoCTH. CyJ je CMaTpao fa OBaKaB
METO, CeneKIje Huje cpa3MjepaH by Koju ce >xemu moctuhim.*

TecT mpomopIMOHATHOCTY Ce TI0KA3a0 Kao 3HaYajaH U Y HOCTYIIIMMA KOjU CY YCIUjeaun
HAKOH IIOMEHY TUX IIpefiMeTa, Ha ipuMjep y npeamety Briheche nporus Ministre de I'Intérieur n
mpyru. M oBpje je Cyn cMaTpao ja HallMOHAIHO IIPaBUJIO Koje fomyurra u3ysehe ox yrephene cra-
pocHe rpaHute (45 roHa) 3a pujeM Y jaBHy CIIy0y 3a yoBUIIe Koje ce HUCY IOHOBO YAaBare,
a He JONYIITA 32 YOBLIE Y YIOPERNBOj CUTYALMjIL, TaKobe Huje [OMyIITeHO WIaHoM 4(2), HuTi je
Cpa3MjepHO LbY Kojut ce xeru moctuh, umajyhu y Buny u wian 141 Yroopa.*®

Iopen mo3uTUBHMX Mjepa Koje ce ofHOCe Ha IpedepeHIja/IHY TPETMAH IIPIINKOM CTPYY-
HOT 0crioco6/baBatba, 3aIolbaBaba 1 HanpeoBaba npex CyoM Cy ce Hallle i Mjepe Koje ce
OJJHOCE Ha yCToBe pajia, kao y mpemMety Lommers npotus Minister van Landbouw, Natuurbeheer

43 IIpecynay nmpenmery C-158/97, Georg Badeck et al. npotus Landesanwalt beim Sttatsgerichtshof des Landes
Hessen, ECLI:EU:C:2000:163.

44 Thomas Trelogan, Steve Mazurana, u Paul Hodapp, ,,Can’t We Enlarge the Blanket and the Bed - A Comparative
Analysis of Positive/Affirmative Action in the European Court of Justice and the United States Supreme Court®, UC
Law SF International Law Review Vol. 28, usz. 1 (2004), 39-93.

45 Tlpecyna y mpegmery C-407/98, Katarina Abrahamsson and Leif Anderson nporus Elisabet Fogelgvist,
ECLI:EU:C:2000:367. cT. 55.

46 Tlpecynaynpenmery C-319/03, Serge Briheche npotus Ministre de I'Intérieur, Ministre de ’Education nationale
and Ministre de la Justice , ECLI:EU:C:2004:574.
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en Visserij. Cyx je, kao pBo, puxBatno Aa je 06e36jehusame ofgpeheror 6poja cybBeHMOHMCA-
HIUX MjecTa y BpTuhyMa 3a fijelly CBOjMX 3aloC/ieH)X Off CTpaHe MUHMCTapCTBa 0/bOIPUBPENE,
Mjepa Koja ce OIHOCU Ha yCIIOBe Pajia, a pe3epBlcambe TUX MjecTa 3a 3aloc/ieHe xxene y Munu-
CTapCTBY je Mjepa An3ajHMUpaHa /1a eMMMUHNUIIE Y3pOKe CMambeHX MOTYRHOCTY )eHa 3a IPUCTYI
3aIoLI/baBalby M Kapujepy U ¥Ma 3a Wb fia T000/bIlIa BUXOBY CIIOCOOHOCT fa ce TAKMIYe Ha
TPXUIITY Pajia ¥ la HACTaBe Kapyjepy paBHONPaBHO ca MylKapiyma.'” HapaBHo, 1 oBfije ocTaje
3aXTjeB 3a MIPONOPLIMOHATHOCTIL, IITO je, TpeMa Mulibersy Cyfa, HOTBpleHo ca M3y3eTKOM Jia 1
3aII0CTIEHN MYLIKapLy, Ka0 CAMOXPaHM POJMUTE/bY, MOTY OCTBAPUTH OBO IIPABO MOJ jefHAKUM
YCIIOBMMA Kao 1 XKeHe, IOK ca Apyre CTpaHe, PYTH 3aI0CIeHN (3KeHe Koje Cy Ha JIUCTH YeKamba
Kao0 M MyIIKapIL), MOy 00e301jeauTI MjecTo 3a CBoje AujeTe Y APyruM oOfaHMImITIMA (aHa/Io-
THO CUTYauuju y cny4dajy Badeck).

Kao mto cMo Bupjenu, kpo3 jypucnpyfeHuujy EBpornckor cyaa mpasfe U3BOjUIN CY ce
ofpeleHy MpMHIMIN Koji [ajy OKBUPE O3UTMBHO] aKLMjIL, AONYbaBajyhu eBpONCKM KOHIIENT
0BOT, IIPM/IMYHO KOHTPOBEP3HOL, MHCTPYMEHTA Y KOHTEKCTY IPUHINIIA 3abpaHe NUCKPUMMHA-
muje. To yk/pydyje 3axTjeBe ja Lyb Mjepa OMTU TpaHCIIApeHTaH U JITUTUMAH, ia yCBOjeHe Mjepe
Tpeba 1a 6y/y y 10BO/BHOj Mjepy TOBe3aHe ca IIOCTHU3ambeM THX I[M/beBa I 1a Ce I/beBI He MOTY
noctuhy ycBajameM APYTUX MeTOA Koje Ouile Marbe 3HaYajaH M3a30B IPUHLMITY 3abpaHe Auc-
kpuMuHanyje.*® KoHkpeTHo,y cdepyt paIHUX OfHOC], laBatbe HPEJHOCTY IPUMATHIUKY ofpehene
KaTeropuje pajHUKa, KOji Cy OMIIM M/ jecy U3NOKeHY AUCKPUMUHALMjY (IIPY 3aMOLI/baBamby,
HaIIpelOBakby WM IIPU OCTBAPUBAlbY IIpaBa U3 PAJHOT OHOCA), MOXKe OUTIL OIIPaBjAHO CaMoO
aKo Hije y IUTamby jaBatbe allCOMyTHE 11 6e3yC/IOBHE IIPEJHOCT I aKO KaHAMAATY OyAy IOIBP-
THy T 00jeKTIBHOj IIpoLjen Koja he yo63uputy crerudydHe MI4He CUTyalMje CBUX KaHM/iaTa.

4. Ob/INIIN 1 BPCTE MJEPA IIO3UTUBHE AKIINJE

[osuTusHa (adpupmaTuBHa) akimja obyxsBaTa Behu 6poj Mjepa Koje 1ocjenyjy cBe Min
IpeTeXXHe KapaKTepUCTUKe Koje CMO M3[[BOjuN. Tunonornsanujy Mjepa MO>XeMO U3BPIIUTH C
003MpOM Ha pas/uMduTe KpUTEpUjyMe: KPUTEPUjyM 3aKOHUTOCTY - AONYIITeHE M HERONyIITeHe
(MCIIymeHOCT ycoBa 3a (He)IONMYIITEHOCT HalasuMo ¥ MehyHapogHuUM, eBpPOIICKUM 1 HAIMO-
HaJTHVMM [PaBHIM M3BOPUMa); ¢ 063upoM Ha HaKTHIKY MaHU(eCTaLujy: Mjepe Koje 06yxBaTajy
npedepeHIMjaTHI TPETMAH I Mjepe Koje PUIafiajy TPy ,MeKux Mjepa“ (eHr. soft measures);
€ 0631poM Ha cTeleH pedepeHIIja Mjepe Koje IpUIaajy 13B. tie-break’, threshold wnu ‘quotta’
cucreMy Mjepa®. 3a motpebe oBor nornas/ba M3BojIheMo OC/beNbY TUIIOTIOTM3ALIN]Y, jep O 0CTa-
nuM je 6umo (i he 6yutn) pujeunt y ocTarky paga.

47 Tlpecyna y npeamery C-476/99, Lommers npotus Minister van Landbouw, Natuurbeheer en Visserij,
ECLI:EU:C:2002:183., map. 38

48 European Commission. Directorate General for Justice and Consumers. u Christopher McCrudden, Gender-Based
Positive Action in Employment in Europe: A Comparative Analysis of Legal and Policy Approaches in the EU
and EEA. (LU: Publications Office, 2019), 80.

49 Ilopep OBe MOCTOjI M HELITO fPyradnja THIONOTK3aIMja: ANCONyTHE pedepeHnje, Hjake mpedepeniuje,
stie-break“ mpedepennuje, prexcubunue npedepennuje u ,crabe“ mpedepenuuje. Bupu: Directorate-General for
Justice, European Network of Legal Experts in the Field of Gender Equality, Positive Action Measures to Ensure Full
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Mjepe xoje 06yxBaTajy mpedepeHIyjanHu TPeTMaH ce Pas/MKyjy 10 TOMe Y KOM MOMeH-
Ty ce iaje IPeFHOCT IpUNagHNIMA IPYIITBEHNX IPYIa 03HAYeHNX Ka0 KOPYMCHUIY 1 fia I je
Ta IPEFHOCT YCTIOB/beHa (IIPEeTXOHOM) CeleKIMjoM Kauauaata. Kao HajpurnHujyu o6muxK je T3B.
KBOTHM CIUCTeM, Ifije ce yHanpujen yTBphyje 6poj Mjecta koja cy pesepBucana 3a ofpelete kopu-
cHuKe. /1 y OKBUpY KBOTHOT CHCTeMa pas3lMKYjy ce ABUje CUTYalyje, CUTyalluja Kaja ce Tpaxe
MUHUMaIHe (MM noTpe6He) KBamdyKalyje KaHUaTa 1, [Pyra, Kajia je IPUMafHOCT TOj TPy
0BOJbHA 32 Ofabup KaHAMAaTa (KBamiduKaiuje ce MOTy MCIIUTUBATH Y CTy4ajy BIle KaHIWa-
Ta U3 MCTe TpyIle). Y TUTepaTypu ce IOTOWme Mjepe Ha3UBajy CTpore KBoTe (eHT. strict quotta)™.
Opabup HaBeieHUX Mjepa, Y IIPaKcy, YIIABHOM 3aBUCK Off KOPMCHIKA; 32 JKeHe, Ha IIpMMjep, Cy
pUjeTko y yIoTpebu cTpore KBoTe, amy ce Mory npoxahy mpumjepu ¢rekcuOMIHNX KBOTA, JOK
3a IUIIA ca MHBATHAUTETOM Cy Yelthe y ymoTpe6y pUrngHuju o6ImIy KBOTA.

Hemrro Mame purngas o6k je 138. threshold npedeperiiuje, koje mogpasyMujesajy cuty-
aIumjy Kaja ce Off KaHAMAATa TPAXM a UCIIyHe MOTPpeOHe, MUHUMAITHE YC/IOBE, 3 OHY KOji IOCTUTHY
Taj TIpar (OTy#a M Ha3yB) Cy IIpeAMET celeKIyje Kajia ce PUIAHOCT 0Ny, ofpeheHoj pacu unu
€THITYKOj TPYIIY 03HAYEHN K0 HEeJIOBOJ/bHO 3aCTYIUbEHN, Y31Ma Y 00311p IIPIIMKOM 1360pa I fiaje
ce MM ce TIPEJHOCT. Y 0BOM CUCTeMY IIOC/Mje JOCTU3amba Ipara, Hajsaxxuuju (‘post-threshold’)
KPUTEPUjyM je OCTH3atbe PasmINTOCTI (PasHOMUKOCTH) Y PafiHOj CHasu.> Y 0fHOCY Ha KBOTHU
CIICTEM, OBaj Ce CICTEeM Pas/iKyje jep ce He YTBpDyje yHampujer 6poj MjecTa 3a OTeHLMjaHe
KOPVICHUKe U y3JMa KBamuuKaluje KaHgugaTa y 063up.>* ApryMeHTH 32 0Baj 06/MK TOSUTUBHE
aKIyje ce UCTUYY Y CUTYaljaMa Kajia ce yCTIOBYM MM KBa/m(uKalyje 3a 3alolUbaBabe OHOCE Ha
OHe YC/I0Be Koje He norabajy jemHaxo cBe KaHAuAaTe 360r ofpeheHNx co1yo-eKOHOMCKIX pasyora.”

KonauHo, ‘tie-break’ cucrem nozcjeha Ha IIpeTXORHY, jep ce IPBO BPeHYjy KBanuuKa-
IMje KaHUfaTa a IOTOM CTIMjefi AaBabe IPERHOCTI, Tl Ce, y OUTHOM, PasuKyjy jep ce 3axTjeBa
nia ce usbop Bpum u3Meby jerHako KBamMpUKOBaHMX KaHAWUJATA, KajJia Ce MOTY Y3€TH y 0631p
TI0A3aCTYIUbEHOCT Mu1ia ofipeheHnx feMorpadckux KapaKTepUCTHKA Y HI/bY KOHAYHOT ofjabupa
kaHauaara.> VI y oBoM crydajy MoXeMo MMaTy iBUje CUTYyalje: Kafa ce beHeuuujapy nosuTuBHe
aKIyje jaje IpegHOCT (ayToMAaTCKa) YKOMMKO JMMa jefHaKe KBamuduKalyje Kao [pyri KaHUaT
U CUTYaILVjy Kajia ce MOXe ATy IPEeJHOCT U3 HaBeleHNX Pasiora caMo y3 UCIybembe M APYTUX

Equality in Practice between Men and Women, Including on Company Boards, yp. Goran Selanec u Linda Senden
(Publications Office of the European Union, 2012), 4-5.

50 Directorate-General for Justice, European Network of Legal Experts in the Field of Gender Equality, ctp. 6. Y 0Boj
y6MMKaIMju ayTOPY PasNuKyjy KBOTHe npedepeHIuje Kao: GpreKcubuHe, jake M CTpore i cmabe nim 61are Ksote
(flexible, strong, weak quottas).

51 Mike Noon, ,,Simply the Best? The Case for Using ‘“Threshold Selection’ in Hiring Decisions®, Human Resource
Management Journal Vol. 22, u3p. 1 (2012.), 77.

52 EBpomcku cyj IpaBie je 3ay3eo CTaB ja AaBakbe IPESHOCTH Y3 UCIybelbe OTPeGHIX YCI0Ba (He jeHAKUX) Hitje
OIYLITEHO ¥ CMUCTTY OfpeAou [JupeKTuse.

53 Vimycrpanuje paju, aKo je, Ha IpUMjep, pajiHO UCKYCTBO KPUTEPUjyM, KaHAMAATH TIOIYT JKEHa Koje Cy umarne
Iay3y 360 IOpoANYHMX 06aBe3a M IMLA Ca MHBAIMIUTETOM UM MIahux pajgHuka, MOry 6UTH JUCKPUMIHICAHN
y OIHOCY Ha pafiHuKe 6e3 MOPORMYHNX 00aBe3a, Mniia 6e3 MHBAMUAUTETA VI PeNaTHBHO cTapyje pagHuke. Crora,
npucTannie oBor O6T[]/[Ka TIO3UTUBHE aKLU/Ije I/ICTI/I‘{Y aa yTpr]/[BaH)e MUHVMATHUX yCHOBa (y KOHKPETHOM C]'Iy‘{ajy
PajHOT MCKYCTBA) KOjU CY MPOLMjeheHI Ka0 HEOIIXOHY 3a YCIIjelHO 06aB/batbe OC/IOBA HA JATOM PaTHOM MjeCTy,
omoryhaBajy 5a ce y ,Apyrom Kpyry“ celeKijuje yBaske i pyryt KpUTepHjyMIt (3Hamba, BjelITIHE, allyl i COLMjaTHe
KapaKTEePUCTHKE) a He [1a Ce Ay TOMATCKI fjaje IPeJHOCT KaHAMAATIMA Ca BILIe PA/THOT MCKYCTBA, OFHOCHO JIa Ce KaH-
IUEATH KOjI HUCY jefHAKO KBaMu(UKOBaHM HCK/byde Bell y IPBOM KTy ceneKijuje.

54 Noon, ,Simply the Best?, 77.
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ycnosa. ‘Tie-break’ cuicrem je mpuxsaheH u [ofaTHO pasBujeH (HAPOUUTO y MOTTIENY [OJATHUX
yC/I0Ba) U y OKBUPY jypucIpyfieHIuje EBporckor cysa mpasje, 0 4eMy je 6uo pujeyn y nper-
XOIHOM IIOI7IaB/by. [loc/beaHO, IOMeHyTa APyTra CUTYaluja je IpuxBaheHa I y HAIMOHAIHIM
IpaByMa Ifje je npenBubeH oBaj 00MMK IO3UTHBHE aKIyje.

5.IIO3UTUBHA AKIINNJA'Y 3AKOHOIOABCTBY
CABPEMEHIX [IPJKABA

Y eBpOICKUM 3eM/baMa, OMYIUTEH je HeKu of o6/muKa no3utusHe akiyje. Heke semibe,
TIO3UTHMBHY aKUWjy mpeaBubajy y ycraBuMa (OFHOCHO Mjepe Koje ce MOTY YKJIOIUTH Y KOHIIENT
TIO3UTHBHE aKIiuje), HeKe ¥ MOCeOHIM aHTUANCKPYMIHALIN]CKMM 3aKOHMMa Kao U y 3aKOHMMA 13
obmactyt pagHux ogHoca. Heke off iux mpensubajy Mjepe mosutusHe akuuje kao obasesyjyhe, 1ok
Ipyre Kao Ipenopyke u fo6poBo/bHE Mjepe (Y3 eBeHTyaIHe CTUMYy/IaHce). TepMuHonoruja Huje
yjeHadeHa, a7 pefbady M3pas MO3NTIBHA aKIMja (TTopej] Tora IMaMo M3pase 1o y3opy Ha Meby-
HapopHe CTaHfiapfie, oceOHe (IpuBpeMeHe) Mjepe, 3aTuM adypMaTiBHe Mjepe, IpedepeHIujanam
TpeTMaH, KOMIIeH3aIMoHe Mjepe 1 fip.). KopucHuiy mosutuBHYX Mjepa cy >xeHe (y HajseheM 6pojy
CIIy4ajeBa), 3aTUM JILIa ca MHBAMUAUTETOM (HajpUTHgHMje Mjepe ce Hajuenthe Be3yje 3a 0By Ipymy
JIUI, HOMYT KBOTA), IPUIIAJHUIY HALIVOHATHNX MambyHA (HAPOUNTO Y MOTUTIIKOM U jaBHOM
XIBOTY), CUPOMAIIIHN 1 AYTOTPajHO He3anocaeHn (y HeKIM CITy4ajeBuMa) 1 IPYTHL.

Y Ipuxoj, Ha mpuMjep, je YcTaBoM ypebeHa o6aBesa (3a fp>kaBy) Ipery3MMama MO3M-
TUBHMX Mjepa y CBPXy OCTBapuBamba CTBapHe jefHAKOCTY u3MeDy MyIIKapalia i >keHa, Te Mjepa
yCMjepeHNX Ha OTK/Iamarbe CTBAPHMX HejeHakocTH. CIM4Ho pjemuerbe je u y tbemauxom Ycrasy
(penepamnom).>® Ca ipyre cTpaHe, y ycTaBMMa IOje[UHNUX PKaBa je JONIITEHO yBoDheme mosu-
TUBHIX Mjepa, alli He Kao o6aBesa (Ha mpumjep Ycras Penry6mmke Cp6uje™). Ha xpajy, y ycTaBuma
TOjeVHUX IpXKaBa je cafp)kaH IMPYMHIUI jeTHAKOCTU OFHOCHO 3a0paHe NUCKpUMMHaLNje, 6e3
U3PUYUTOT IOIYLITaba IO3UTUBHIX Mjepa (Ha npumjep, XpBarcka u Croseruja). Konnenmujckuy,
pjelilera y ycTaBMuMa ce pasiuKyjy of OIyLITeHe IO3UTIBHE aKiyje yoriuTe (6e3 HarlalaBama
OCHOBA M/ TOTEHI[Uja/THIX KOPUCHMKA), IOK Y IPYTUM Ce OIHOCE Ha TIO3UTHBHE Mjepe ycMjepe-
He Ha o6es6jehuBame cTBapHe jerHaKoCTM JKeHa (Ha 1mp. OpaHiycku ycTaB” y KoMe je cafjpxaH
OTIIITY HPMHIMI jefHAKOCTH (Kao GopMasHe jefHaKoCTH) I, Y CTOM WIaHy, ofpeheHo je na he ce
3aKOHVMMa IIPOMOBHUCATH 1 06e361je 1T jefHaK IPUCTYI MyIIKAPIIMa U >KeHaMa, Y M300pHUM
MaHJaTIMa ¥ M300pHMM QYHKIMjaMa, Kao ¥ IpOQecHOHaTHIM U FPYIITBEHIM OTOBOPHOCTIMA).

IJo3utuBHe Mjepe cy npefBuheHe aHTUANCKPUMIHALIVCKMM 3aKOHJMA, 3aKOHJIMA O pafiy
¥ Toce6HMM 3aKOHMMa KOji ce TUYY IoceGHe 3alTuTe ofpeheHnx Kareropuja (MHBamUEHIX INIA,
6opalia i paTHMX BOjHIX MHBAIN/A, HALIMOHATHYX MalbUHA U JIP.)

55 Raphaéle Xenidis 1 Hélene Masse-Dessen, ,Positive action in practice: some dos and don’ts in the field of EU gender

equality law*, European equality law review, 2018/2, 42-43.

s6 Infra, dmn. 71.

57 Yemas Penybnuxe @panyycie, dnan 2 (10 Koju ce OJHOCH Ha je[fHAK TPUCTYII )KeHaMa ¥ MYIIKapIMMa je aMaH -
MaHCKM fonymen 2008. roxune) Tekct foctynan Ha : https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000571356/
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Y CnoBeHuju, Ha IpyMjep, 3aKOHOM 0 3aIUTUTH Off AUCKPUMUHALHje>® Cy ypeheHe nocebHe
Mjepe Kao IpyuBpeMeHe Mjepe KojuMa ce 06e3bjeDhyje ocTBapuBarme IIpaBa Ha jefHAK TPETMaH, jefi-
HaKe MOTYRHOCTY WIV CTBapHY PaBHOIPABHOCT JINIIA KOja Cy 360r ofpel)eHNX MIYHIX OKOTHOCTH
y HEIIOBO/bHIjEM TIONIOXKA]y. 3aKoH mpeaBuba fBuje rpyme moceGHNUX Mjepa: IPBO, HOOCMUYdjHe
Mmjepe kojuMa ce 06e36jehyjy moceOHe OTOFHOCTI UMM YBOJE MOCEOHY TIOACTULIAM 32 TUIIA Y
HEIIOBO/bHMjeM II0/I0Xajy Ha ofipeheHOM LOFpYYjy 1, APYTo, Ho3umueHe Mjepe KojuMa ce aaje
IIPeHOCT TMIMMA ca ofpel)eHNM TMIHNM OKOMHOCTHMA. Y IPYTOM CITy4ajy JaT! Cy KBaTUTaTUBHY
YC/IOBM Kafia ce MOTy IPUMMjeHUTI IO3UTHBHE Mjepe 1 TO [ia CY jefHAKO UCITYHEeHN IPOMICAHN
KPUTepUjyMIL U YCIIOBY M Ia IOCTOjU OYMITIC;aH AUCIIAPUTET Y MOTYRHOCTIMA IIPMCTYIIA OCTBA-
pUBay IpaBa, gobapa, ycryra unu 6eHeduinja 3a oBa muria. Ca gpyre cTpaHe, 3aK0oH 0 jefHAKUM
MoryhHocTVMa XeHa 1 MyliKapana®, Takohe, npesuba moce6He Mjepe (I103UTHUBHE, OJCTHUIIAjHE
¥ IIpOrpaMcKe Mjepe) 3a OA3aCTyIbeHN 1ol IT03UTMBHE Mjepe MOTY IIpefy3eTH Cy6jeKTH KaKo
¥3 jaBHOT, TAKO J1 M3 PEATHOT CeKTOpa, Ha HAYMH Jja ce JJOHece aKI[VOHM IUTaH U Aa ce o6uje mpeT-
xofHa carnacHocT KaHnenapuje 3a jeHake MOryhHOCTY 3a IIpefy3yiMambe TakBUX Mjepa.

Y HexuM 3eM/baMa Cy YCBOjeHM HOCEOHM 3aKOHM O IO3UTUBHOj aKIMji, Kao, Ha IpUMjep,
y Vitanuju. KoHuenT nosuTnBHe akiyje je y UTaaMjaHCKo MPaBo yBeeH Kpo3 3akoH 125/1991 o
MO3UTHBHO]j aKIIMj! 32 OCTBAPUBalbe PABHOIPABHOCTY MYILIKapala ¥ XeHa Ha PaJJHOM MjecTy, a
HEKO/IMKO Mjeceryt KacHuje 1 3aKoH 215/1992 0 o3uTUBHOj aKLMj} 33 JKEHCKO HPENy3e THUILUTBO.
O6a 3aKoHa y CBOM Ha3WBY cafipe ,I03UTUBHA aKI[yja‘, a/mu ofpenbe ce TelKo MOry KBamudu-
KOBAaTH Kao cIpoBobere cTBapHUX I03UTUBHUX pafmi.*’ KogekcoMm o jepHakum moryhHocTMa
(Codice delle Pari Opportunita) cy objenutmenn By npomucu Koju ypebyjy oBa murama (yKiby-
4yjyhu u moMeHyTa ABa) U Koju fepUHNIIe IO3UTUBHY aKIjy Kao ,aKIuje, Koje ce cacToje of
Mjepa Koje MMajy 3a IIW/b YK/Iamalbe IIperpeka Koje 3aipaBo oHeMoryhaBajy cTBapaibe jefHaKux
MOryhHOCTI, y OKBUPY Ap>KaBHe Ha[NIEXKHOCTH, Te VIMajy 3a LMb YHATpeherbe 3amolbaBaba XeHa
¥ IIOCTU3abe CYIITHHCKE PABHOIPABHOCTY MYILIKapalia 1 )KeHa Ha pafHoM MjecTy !

Io3uTuBHe Mjepe ce pasiuKyjy Kao 6mare (eHT. soft measures) Koje ce yITABHOM OffHOCE
Ha 06pOBO/bHE Mjepe, Koje ce IIPOMOBHIIY 3aKOHCKIM IIPOIICUMA WM KPO3 aKI[VIOHe ITAHOBE
U Malbe WM BUIIe PUTHHYjE Mjepe, Kao IpedepeHIMjaTHI TPeTMaH, IPEFHOCT y 3a0IbaBalby,
KBOTHMU CUcTeM UTH. [[pyra rpyma Mjepa je 6usa 3acTyIUbeHa Y caMOM IIOYETKY IpumMjeHe JJupex-
tuBe 76/207/EE3, HapouuTo y 06/1acTy paBHOIIPABHOCTY JKeHA U MyLIKapana, Mehytum fobuno
je cBOje rpaHuMIle U OKBHpe Kpo3 mpakcy EBporckor cyna npaspe (Cyna mpaspe EY), o yemy je
BIIe OMI0 pujedn y IpeTXofHNUM HormaspuMa. llITo ce Tide ofpehuBama KBOTa, y KOHTEKCTY
OCTBapMBaba jeTHAKOCTH XEeHa 1 MYIIKapalla, y HajseheM 6pojy cydajeBa 3acTyIUbeHU CY Y
HOMUTNYKOM aHTXKOBawby Kpo3 ofpehusame mponenTyanHor yyemrha xeHa Ha KaHAMATCKIM
JICTaMa, Y PasMIYUTIM TIOMUTIYKIM OPTaHMMa U IPeACTaBHIYKNIM THjeTNMa, APXKaBHUM I

sg Zakon o varstvu pred diskriminacijo, (,Uradni list RS, §t. 33/16, 21/18), 4. 17 n 18.

59 Zakon o enakih moZnostih Zensk in moskih, (,,Uradni list RS, $t. 52/02, 61/07, 33/16 u 59/19), un. 7.

60 Opnpenbe OBUX 3aKOHA MY ¥ IPABLy IPOMOBUCAIbA jeHAKUX MOTYRHOCTH, aiu He cajip)ke HUKAKBY 00aBesy Ja
ce I0f} je HaK UM yCIoBuMa 00e36ujenin npedepeHIujaHy TPeTMAH 32 )KeHe Y OffHOCY Ha MyliKapue. Hewrro kacuuje,
ycBojeHe Cy iBuje 3aKoHCKe ypende (29/1993 1 196/2000) y kojima ce TOBOpH 0 MOf3aCTyI/beHOM mony yTBphyjyhu
IpoLeHTyanHu 6poj u Koje yTBphyjy ompelere kBote, amu TO He peCTaB/ba, IpeMa MUIUbEY AyTOPA, IO3UTUBHY
aknujy. Mia Caielli, ,Azioni positive, Aggiornamento, Digesto Discipline Pubblicistiche, UTET, Torino, 2008, 134.
61 Decreto legislativo, 198/06, Codice delle Pari Opportunita, Gazzetta Ufficialle, n. 125 del 31 maggio 2006- Suppl.
Ordinario n. 133, wrau 42, MHTErpalHu TEKCT Ca M3MjeHaMa U 0IyHaMa JOCTynaH Ha: https://www.altalex.com/
documents/news/2018/06/04/codice-pari-opportunita-ebook
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noxanHuM opranuma (Xpsarcka® Ouncka®). OnpehuBarme KBOTa je HajBMIIIe 3aCTYIUbEHO Kafia
Cy KOPUCHUIIY TUIIA Ca MHBATHAUTETOM. JJOK CY Ce Hal[OHA/THA 3aKOHO[aBCTBa IputarohaBana
CMjepHII[aMa U3 CYfCKe IPAKCe Y IOr/Iefy IIO3UTHBHIIX Mjepa yCMjepeHNX Ha PaBHOIIPABHOCT JKeHa
U MyIIKapana, BemuKy 6poj je 3ap>kao KBOTHM CICTEM Kafja Cy y TUTAlby MHBATUHA INLA I TO
Ha JIBa HauyHa: ofpehyBameM KBOTa kao 06aBe3yjyhux u 3a jaBHu u mpuBatHu cextop (Cpouja®,
®Opannycka®) u ofpehuBarme kBoTa Kao 0o6aBesyjyhux 3a jaBHM CEKTOD, @ Y IPMBATHOM CEKTOPY
ce ocTaB/ba U360p MOCIOABIIMIMA WIIN JIa 3aTI0C/Ie OAroBapajyhu 6poj muia ca MHBaTUIUTETOM
WM [ YIIaTe HoceOHM JONPUHOC THjely Koje je OCHOBAHO 3a Hafi30p M IIPYM]jeHy IIPOIINca U3
Te obmacTu. Y pyroM Cy4ajy, IpUMjeTHO je Aa ce MOCIOAaBLN Ip1je onpenje/byjy 3a yahu-
Barbe JOMPIHOCA, HETO 3a 3aIOLIbABAGE IUIA CA MHBATMAUTETOM. VIHTepecanTaH mpumjep je
Xonaupyja, y K0joj je oppehena Beha kBoTa 3a IpUBaTHYU CEKTOP Hero 3a jaBHY (IITO je , y Behnu-
HU 3eMaJba, 0OPHYTO) U T7ije pesynTaTy ropope Aa je Behu ycmjex y peanusanyju Tux nporpama
yIIpaBo y IpUBAaTHOM CeKTOpY.* Bemuka Bpuranuja, ca Apyre cTpaHe, HeMa yTBpheHe KBoTe 3a
3aIolybaBake NIA Ca NHBAMUAUTETOM. "

Obnact Bucokor 06pa3oBama je jour jefgHa of 00/acTy y KojuMa KBOTe 3a 3aII0I/baBakbe
HaJIa3e CBOjy IIPUMjeHy, jep je 6poj pefoBHUX IIPOQecopK Ha BUCOKOLUIKOJICKIM YCTaHOBAMa y
mpxaBaMa wiaHunama EY mganexo Mamu of 6poja koju 61 ce Morao odekysatyt (mmajyhm y sumy
TIOJIHY CTPYKTYPY AUIIOMMPAHMUX cTyfeHata). Crora je yBoDeme KBOTa 3a 3amOLI/baBambe KaH-
IUpaTa crmabuje 3aCTYIUbEHOT MOJa Ha [OCIOBYMA CapafiHMKa U HACTAaBHMKA Ha (aKynTeTnMa
MOTHMBIMCAHO I TTOTPeOOM Jia Ce HAIyCTe CTEPEOTHUIIN 1 PeAPACcy/ie KOji ce Be3yjy 3a 3amolba-
Babe )KEHA ¥ BUCOKOM 00pa3oBamby I y HAyYHO-MCTPAKMBAUKO] fijelaTHOCTILS® YBobeme kBoTa 32
3aIolUbaBatbe HACTABHIKA HA BICOKOLIKOTICKMM YCTAHOBAMA je CKOITYAaHO Ca HM30M Ipobrema
(omabup HajbobeT KaHAVUAATA, OTpaHMYaBabe Ay TOHOMMUje YHUBep3uTeTa 1 (akynreTa) , LITO je
¥ pas3JIor ia ce KBOTe pasyMumjy Kao ultima ratio.% Ca gpyre crpaHe, 3a pasnuky of [pyIyX Mjepa,
KBOTe y 06/1acTy BICOKOT 06pasoBama MOry mocTuhu mporeHTyanHo Belly 3aCTyI/beHOCT JKeHa
ca HAaCTaBHMYKMM 3BarbIMa, MHOTO Opxe U HerocpenHuje. KBore 3a sarnounbasame y o6macTu
BJCOKOT 00pa3oBamba ce IpUMjebYjy Y CKpOMHOM 6pojy Ap>KaBa, a Hajpa3BujeHMj i 0O/ TaKBOT
cucrema y llIBenckoj u Hbemaukoj raje cy y IpuMjeHM T3B. KaCKajHU MOe/N KBOTe (Li/beBa) 3a

62 Zakon o ravnopravnosti spolova, (,Narodne novine®, br. 82/08, 69/17), unau 12 n 15.

63 Kevit Nousiainen, Gender equality, Country report - Finland, European Commission, European network of
legal experts in gender equality and non-discrimination, 2023, 17

64 3aKoH 0 IpodeCcHOHANHOj pexabMIUTALMj} U 3aT0LbaBalby 0coba ca mHBamuauTeToM (,CIIyXKOEeH! IMacHuK
Peny6muke Cp6uje®, 6p. 36/09, 32/13 u 14/22) un. 24-28. OBumM 3axoHOM je mpeaBulena ob6aBesa 3a oOCmOAaBIIE KOji
uMajy Bue oy 20 3anoceHnX fja 3anociue oprosapajyhu 6poj oco6a ca nuBamupurerom (OCH) (jenna OCU Ha cBaku
mpar oy 50 3anoceHnx), ca mpejBuheHoM CaHKIMjOM Y BIY HOBYAHOT M3HOCa off 50% off mpocjeune miare y Pemy-
6 3a ceaky OCH kojy Huje 3amocnuo.

65 Sophie Latraverse, Non-discrimination, Country report — France, European Commission, European network of
legal experts in gender equality and non-discrimination, 2023, 80

66 Karin de Vries, Non-discrimination, Country report — Netherlands, European Commission, European network
of legal experts in gender equality and non-discrimination, 2023, 66

67 Lucy Vickers, Non-discrimination, Country report — United Kingdom, European Commission, European network
of legal experts in gender equality and non-discrimination, 2022, 54

68 Jbybunka Kosauesnh, 3acrusare paonoz oonoca (Beorpan: [lpasuu dakynrer Yuusepsureray beorpany, 2021),
270.

69 Ibid.,272.
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3arourbaBame KaHAUAATA CTabuje 3aCTYI/bEHOT 07a, Kao J0OPOBO/BHI MOLENN Uija IIPUMjeHa
KBOTa Huje 3anpujeheHa cankuujom.”

6. MJEPE IIOSUTBHE AKIIVJE Y IIPABY PEITYB/IMKE CPIICKE

Ycras Peny6ruke Cpricke cafpxxu ofiper6y Koja pediextyje KoHIenT popMaHe jefHa-
KocTu: ,Ipahanu Penybmuke cy paBHOIpaBHY Y c1060faMa, IpaBUMa U [Y>KHOCTUMA, jefHAKN
Cy IIpefi 3aKOHOM M Y)KVBjy MICTY IIPaBHY 3aIITUTY 6e3 063upa Ha pacy, IOJ, je3UK, HallMOHaI-
Hy IIPUIAJIHOCT, BjepOVCIIOBIjeCT, COLMjaTHO IIOPUjeKTIo0, pobere, 06pasoBaibe, IMOBHO CTambe,
TIOTIUTUYKO U IPYTO YBjeperbe, APYIITBEHM MO/I0Kaj MY APYTO IMYHO CBOjCTBO. 7 3a pasiuKy of
ycraBa us cycjeguux semampa (Cpbuja u LipHa Topa, Ha pumjep)’, HeMa ofpenbe Koja 6u jacHo
JomyuITana no3uTuBHy axuyjy. Hu Yeras bocne 1 Xepuerosuse He npensul)a, eKCIIMINTHO,
MoryhHOCT IpuMjeHe O3UTUBHE aK1je, any kpo3 Auekc I yrephenu cy mehynapopgau criopasy-
mu Koju he ce mpumjermuBatu y bocun 1 XepiierosuHu’>, a Koju OIYILITajy IpUMjeHy TOCeOHNX
(mpuBpeMeHyx) Mjepa.

3aKOHOZIaBHY OKBMD, Ca [IpyTre CTpaHe, 103B0/baBa IPUMjeHy IIO3UTHBHE aAKIIMje KPO3
yTBphUBame moce6HNX Mjepa 3a IOCTU3ambe de facto jerHakocTy 1 paBHOIpaBHOCTHL. Tako, 3aKoH
o 3abpanu guckpumuHanyje (33]1) npexsuba ga pasmMIUTO MOCTyIAbe WV HEOBO/BHO Pas/in-
KoBambe ce Hehe cMaTpaTy AUCKPUMUHALIN]OM Y3 MCIYHerbe OMIITHX 1 T0ceOHNX ycmoBa. OMmmTy
ce OJfHOCe Ha KapaKTep Mjepa: IIpBO, 1a Cy 3aCHOBaHe Ha 00jeKTUBHO] ¥ Pa3yMHOj OLPaBaHOCTH;
IpYTo, fa ce BUMa 0CTBApyje NerMTUMaH Iwb 1, Tpehe, ja IOCTOjU pasyMaH OZHOC IIPOIOPLIN-
oHanmHocTy usMeby cpeficTaBa Koja ce KOpHCTe 1 Ijba KOjU ce HacToju peanusosari. [loce6Hn
YCTIOBY Ce OFTHOCE Ha 06/IaCTH ¥ BPCTE Mjepa a Koje YK/by4yjy IMPOK CIIeKTap Mjepa (He caMo OHO
IITO 61 MOT/IM YKZIONNUTH Y feMHMLM]Y TO3UTHBHE akuyje). Ty ce cBpcTaBajy u Mjepe Koje IIpefi-
CTaB/bajy pa3yMHO IIpuIarohasame, pa3nnkoBambe 1o 3amTuheHNM KapaKTepiCTUKaMa ako je T0
ompenje/pyjyhe 3a mocao, pasnuKoBambe 10 OCHOBY Bjepe akKo je y MUTamby 3alolbaBatbe Y Bjep-
CKMIM MHCTUTYLIMjaMa ¥ ipyTe Mjepe. 3a oTpebe 0BOT pajia, off 3Hayaja je o koju yTBphyje Mjepe
Koje ,IIpoM3/Iase U3 CpoBolema K JOHOLIEwA NPUSPeMEHUX NOCEOHUX Mjepa OCMUIIbEHNX
61710 1a ce crpujede WK HaJIOKHAJIe LITETe Koje /LA TpIIe, a Koje cy ofpebene... [3amTuhennm

70 Bume o rome: Ibid., 274-275.

71 Yemas Peny6nuxe Cpncke (,,Cnysx6enn rnacunk Pemy6nuke Cpicke®, 6poj 21/92 — npeunuthenn texcr, 28/94,
8/96, 13/96, 15/96, 16/96, 21/96, 21/02, 26/02, 30/02, 31/02, 69/02, 31/03, 98/03, 115/05, 117/05, 48/11), wnan 10.

72 Y YcraBy Cpbuje («Crysx6enn rmacuuk Permry6bnuke Cpouje®, 6p. 98/06 u 115/21), y unany 21 ypebena je 3abpana
AMCKPUMMHAI[Vje V1 3ajaMYeHa je jeHaKOCT IIpej] 3aKOHOM ¥ jeJIHaKa 3aKOHCKa 3alTuta. Y cTaBy 4 je ogpeheHo nia ce
He CMaTpajy IMCKPUMUHALIMjOM ,II0ceOHe Mepe Koje Perry6uka Cp6uja MoxKe yBeCcTH pafiyi IOCTH3akba IYHe PAaBHO-
MPAaBHOCTH /THIIA VUTH TPYIIe INLA Koja Cy CYIITHHCKY ¥ Heje[fHAKOM IOI0XKajy ca octanuM rpabanuma.” Yeras pre
Tope, Ha C/IMYAH HAYMH [IONYIITA TO3UTUBHY aKI1jy, a/l) ¥ TPAHUIIE 10 Y30Py Ha eBPOIICKO IpaBo 1 To ofpedyjyhu
IpUBPEMEHM KapaKTep IOCceOHMX Mjepa JOK ce He 0CTBape Lu/beBy 360r Kojux cy npepysere. Unau 8. (,Cmyx6enn
nuct Lpue Tope, 6p. 1/07 n 18/23)

73 Hanpumjep: MehyHapogHu makT 0 eKOHOMCKUM, COLIMja/THIUM ¥ KYNTypHuM npasuma (International Covenant of
Economic, Social and Cultural Rights), MelyynapopiHa KOHBEHIIMja 0 YKU/Iaby CBUX 00/IMKa PacHe AUCKPUMIHALje
(International Convention on the Elimination of All Forms of Racial Discrimination) KoHBeHIuja 0 eMMMUHUCAY
cBuX 06/muKa guckpumuHanuje sxxeta (Convention on the Elimination of All Forms of Discrimination against
Women) u 0p.
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OCHOBMMa| 11 TO HAPOUMTO 32 IPUIMAJHIKE YTPOXKEHUX IPYIA TOMYT HUIIA CA MHBAIUAUTETOM,
NpUNagHMKA HAIMOHATHUX MatbJHA, )KeHa, TPYAHUIIA, Ijelle, OMIa[1He, CTAPUjUX TUIIA ¥ IPYTUX
APYLITBEHO MCK/bY4EHX IMIA....; OFHOCHO fia ce oMoryhu m1xoBo IyHo y4emhe y cBuM obmacTu-
Ma xunBoTa.“’* OBaKBO pjellierbe y 3aKOHY je pe3ynTaT oclamama Ha Mel)yHapoyiHe 13Bope Koju
TIOSUTUBHY aKIWjy, yITTaBHOM, He M3[iBajajy off APYTUX Mjepa Koje MMajy JICTe MU CTMYHE IU/beBe
(ocTBapuBae MyHe jeTHAKOCTH).

3akoH o paBHompasHocTy nonosa (3PII) yrephyje Aa ce Hehe cmaTpaTu FUCKpUMMHa-
11joM yBoDetbe, fOHOIIeHhe I CTIPOBODebe npuspemeHUx noceOHUX Mjepa C LbeM OTKIabatba
nocrojehe HepaBHOIPAaBHOCTM, IPOMOBMCAtba jeTHAKOCTI U 3aIUTUTE PABHOIIPABHOCTH IIO/IOBA.
YcnoBu cy cnmuynm kao u 'y 33]], a TMUY ce OIpaBAaHOCTH, IPONOPLUOHATHOCTY M HYKHOCTU
yTBpheHux Hopmu, Kpurepujyma um mpakcut. [IpuspeMeHe noce6He Mjepe €y OBNAIITEHNU IPOIIN-
caTyi Ip>XaBHI, EHTUTETCKM, KAHTOHA/THI OPTaHM U OPTaHM jelIHMIIA JIOKA/THE CAMOYIIPABE, KPO3
3aKOHCKe 11 TOJ]3aKOHCKe MPOIINCE, TOTITHKe, CTpaTerHje i INaHoBe KojuMa ce ypebyjy mojemuue
007acTI APYLITBEHOT XIBOTA.”” Y ICTOM 3aKOHY je yTBpheH 1 KpUTepyjyM HeflOBO/bHE 3aCTYII/be-
HOCTH ofipeDeHor 1o71a (paBHOIIPaBHA 3aCTYIUBEHOCT [I0/I0BA) Y YIIPaB/balby, IPOLIECY OTyIMBaIba
U TIpefiCTaB/batby Y AP>KaBHUM OpPraHNMa, IPaBHUM JIMIMMA Ca jaBHMM OBJIalhesyMa I 07
I3BjeCHOM KOHTPOJIOM jaBHe BIacTy (Ap)kaBHa THjena) U To y IpoueHTy of 40%. 3a octBapu-
Balbe HaBeJIeHOT LIW/ba HaBefleHa THjera Cy 0yJicHa IPUMjeUBaTU IpUBPeMeHe ocebHe Mjepe.”s

3aKoH 0 pajiy, Kao CUCTeMCKI 3aKOH y 06/acTu pafiHMX ofiHOCa, yTBphyje 3abpany muc-
KpUMMHaLMje pafHKa U JIMIA Koja TPake 3aIl0C/Ierbe, PasiuKyjyhy HermocpenHy u HocpenHy
muckpymMyHanyjy. [Ipn ToM, npenosHaje JOMYIITEHO Pa3IMKOBambe aKO je TO Y CKIajy ca Ipupo-
JIOM IIOC/Ia M YCTIOBMMA IO KOjuMa ce 00aBJba WIN aKO CY Y IUTaby Mjepe 3alITHTe II0jefIHIX
KaTeropuja pagHuka. MehyTum, Mjepe Koje 61 ce MOITIe CBPCTATH IO, KOHIIETIT IO3UTUBHE aKIjyje
(nako 3akoH Bullle ynyhyje Ha M3pa3 O3UTMBHA IUCKPUMIHALNja) Cy IIpenBul)eHe y KOHTEKCTY
PaBHOIIPABHOCTY IOI0BA. 3aKOHOM je npenBubeHO 1a Hitje 03BO/beHa NUCKPUMUHAIINja 3aCHOBA-
Ha 10 OCHOBY 11071 Y IOCTYIIKY 3allolll/baBatba, TPajaka PafHOT OHOCA M 0TKa3a yTOBOpa O pafy,
OCUIM Y [iBa Cydaja (MaKo Huje JIo Kpaja jacHa pasmuka usMely oBa JiBa ciydaja) u To, Kao IpBO,
aKo je HOpMaMa, IIPaBIIMMA VI IIPaKcoM Moryhe ompaBiaTy HOCTH3atbe 3aKOHUTOT LM/ba KOjI
je IPONIOpIMOHAIAH IIPeAy3eTIM HY>KHIM I OIIPaBJaHUM MjepaMa I, Kao IPyTo, YCIIOCTaB/batbe
CIeNMjalTHKUX Mjepa pafiii OCTU3aba jeTHAKOCTY I PAaBHONIPAaBHOCTY II0/I0BA ¥ €IMMIHAINje
nocrojehe HepaBHOIIPaBHOCTH, OfHOCHO 3aIITKTE TIOJI0BA [0 OCHOBY O1M07OMIKOT offpehersa. ¥
OJHOCY Ha JIMIIA ca MHBAIUAUTETOM, 3aKOH 0 pafly yIyhyje Ha IpuMjeHy Hoce6HOT 3aKOHa I
II0CTaB/ba Ce CYNCUAMjAPHO Y OfHOCY Ha era.”’

PaBHOIIPaBHOCT Y IPYIITBEHOM XXUBOTY U jefHaKe MOryhHOCTH 3a BIX 3aBUCe Off HM3a
npusmieryja. CTora je salITuTa OBUX JIMIA Oce6aH JYO0 APYLITBEHE, EKOHOMCKE U COLjalHe
TIOTIMTHKE KOjU VIMa 3a IIW/b J1a UM 00e36ujeryt paBHOIIpaBaH I0JI0Xaj y OFHOCY Ha [Ipyra JuIia,

74 3akou 0 3abpanu duckpumurayuje (,Cryx6enn rnacauk buX*, 6p. 59/09 u 66/16), unan 5 M3yseuu 00 3a6pare
OuckpumuHayuje.

75 3akoH o pasHonpasHocmu nonosa y Bocnu u Xepuezosunu - npeunwhenu mexcm (,Cryx6eHn rmacHuK
BuX", 6p. 32/10), unan 2 u 8.

76 3PII, Ynan 20.

77 3axon o pady (,Crnyx6ern rmacuuk Perry6nuke Cprcke, 6p. 1/16, 66/18, 91/21, 119/21, 112/23 1 39/24), un. 19-23,
30.
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a I7ije HajBaXKHMja yIora IpUIIafia 3aMoLbaBamy.”s 3aKOHCKO IpefBuhame KOHKPETHUX Moce6-
HIX Mjepa Y 3all0llUbaBamby IIOCTOj! Y C/Iy4ajy 3alloll/baBamba NI ca MHBamuauTeToM. Hanme,
3aK0HOM 0 HpodeCcHOHATHOj pexabumnTanuju, ocrocob/paBamy 1 3aloLIbaBaby MHBAINA

(3MPO3M) npensubheHo je 3anoirbaBambe MHBAN/A TIOF OLILITAM 1 IOCEOHUM YCTTOBMMA, Ijje Ce

TIOf TOCeOHMM YCTIOBMMA TIOfpa3yMujeBa 06aBesa 3anolbaBaba MHBAIIAA y ofroBapajyhem 6pojy

Y ORHOCY Ha yKyIIaH 6poj 3a1oc/ieH1x (Ha CBakux 16 pajHIKa jeiHO NHIie ca MHBAIUUTETOM), y

peny6/muuKuM opraHuMa yipase, OpraHuMa IOKamHe CaMoyIpaBe, OpraHuMa mpasocyba, jaBHum

ycraHoBaMa 1 GOH/I0BMMA, Te jaBHUM Ipefy3ehrma Koja HUCY 0OCHOBaHa 3 3aIIOII/baBabe NHBA-
mupa. ITpu ToM, IpegHOCT Y 3aNolbaBaby MUIMMA Ca MHBATUAUTETOM Ce MOXKe JaTH Y3 jeIHaKO

UCTyHberbe OMIITUX VM HOCeOHMX yCmoBa 13 KOHKypca.” OpraHu Koju HUCY UCIIYHUIH OBY 0baBe-
3y, Kao J1 OHY KOjV MMajy Mambe Off 16 3aII0CTIeHIX, @ HeMajy 3aIl0C/IeHNX MHBAJIMAA, Y>KHY Cy Ha

padyH jaBHUX Ipuxofa yinahusary fonputoc y Bucuuu of 0,2% op ucnnaheHe Mjeceyte 6pyTo

I7IaTe CBUX 3amocyeHyX. Takole, Kao Mjepa 3a IIOAPIIKY OCHMBAA ¥ pajja IPUBPEFHNUX [PYILTA-
Ba 3a 3aII0LUbaBakbe MHBAMNA, IpefBuieHa je 1 06aBe3a 3a HaBefleHe Ip)KaBHe OpraHe U jaBHA

npepy3seha, 5a 20% cBojyx moTpe6a 3a IPOM3BOAMMA ¥ IPOU3BOJHIM YCIyraMa Koje IIpOM3BOfie

U IIpy>Kajy IpUBpeHa PYIITBA 3a 3alONIbaBaibe MHBATN/A 3aJJ0BO/bE Off OBYX IIPMBPEIHIUX

IpylITaBa. Y pealHoM CeKTOpY, ToceOHe Mjepe y Be3U ca 3aIOl/baBabeM NI Ca MHBAMANTETOM

Cy KOHIIMIMpaHe BUIIE Kao IIOACTHLIAmbE, Hero Kao 06aBesa. 3aKOHOM Cy IpefBuheHe onaxumne

¥ CTMMY/IAaHCH 3@ TIOC/IOAABLIe KOjJ 3aII0I/baBajy /IUIIA ca MVHBATUAUTETOM, @ YKOMIMKO He 3aII0-
I/baBa MHBANNJE, IOC/IOAABAL] je AyXXaH Ha padyyH jaBHUX IIPUXOfa yIlahuBaTu JOIpPMHOC Y
Bucuuu of 0,1% op ucrtahene Mjecede 6pyTo mare 3a cBe pajHuKe. Vako je yrBpheHo npaso

Ha [I0pecKe OJIAKIINIIe, ¥ CKIAMy ca HOPecKMUM IIPOIUCHUMAa, 3aKOHOM O IIOpe3y Ha JOOUT HUCY
yTBpbeHe Iopecke onakIImIle 3a MOCTIOfABLE U3 PEaTHOT CeKTOpa, ocuM ocnobabarma nnahama

nopesa Ha JOOUT 3a PMBpeHA [PYIITBA OCHOBAHA 32 3aIolbaBabe MHBamuAa. X CruMynancu

1 onaxiuutie koju ¢y yrBphern 3[IPO3M, ce onHOCe Ha HOBYaHN CTUMY/IAHC U TOBpAT yItaheHnx

HOmpuHOCa, Koje ucmahyje oz 3a mpodecroHaTHy peXabUIUTALN]Y U 3aM0IIbaBakbe MHBA-
NUpa ocofaBIy (Koju He ofujexe 06aBes 3aIol/baBakba MHBAIN/IA) KOjU 3aII0lUbaBa /NI
ca nnBanupuretoM. ¥ Mebytum, 3Hadajan npobeM y mpuMjeHM OBOT U APYTUX 3aKOHA OCTaje

IYCKPMMMHATOPCKY OJHOC MOCTIOflaBalla IIpeMa Toj OMy/IalyjiL, KOji ce 3aCHUBA Ha Ipefipacy-
¥ TIOCTIOflaBalla 11 HeOBO/BHOj MH(OpMICaHOCTH 0 GeHeduIjaMa Koje JOHOCH 3aIOL/baBatbe

JIMIA Ca MHBATUAUTETOM.

[TocebHe Mjepe y obmacTu 3anonybaBama npeasubene cy 1 3akOHOM 0 3aIUTUTH IpaBa
IpUITa{HIKA HAI[VIOHATHUX MambyHA ITije ce yTBphYjy KBOTe 3a 3amolbaBabe PUIaTHIKA HALV-
OHA/IHVX MaIbJ{HA § OPraHMMa YIIpaBe U {PYTUM jaBHUM CTy>KOaMa Ha CBYM HUBOMMA, CPa3MjepHO
IPOLIEHTY BUXOBOT yyenrha y 6pojy cTaHOBHMIITBA ITpeMa NOc/beNbeM nonucy y buX, y cknany

78 JKemwko Mupjanuh, Carga Munuxuh, ,Ilpo6nem 3anoumpaBama nuBanuaa y Peny6bmunu Cpuckoj, loduwmwax
IIpasnoz paxynmema Ynusepsumema y Bawoj /Tyyu, (2011), 40.

79 Ljubinko Mitrovi¢, Jasminka Dzumhur, Nives Juki¢, Specijalni izvjestaj o efikasnosti zakonskih rjesenja o

profesionalnoj rehabilitaciji i zaposljavanju osoba s invaliditetom u Bosni i Hercegovini, (Institucija ombudsmena

za ljudska prava Bosne i Hercegovine, Banja Luka, 2021), 64.

80 3akou o nopesy na 0o6um (,Cryx6enn rmacuuk Permy6muke Cprcke®, 6p. 94/15, 1/17, 58/19 u 48/24), unan 4.

81 3axoH 0 npodecuoHanHoj pexabunumayuju, 0cnocobmpasaryy u 3anouibasary ueanuoa (,Cnyxbenu rnac-
Huk Perry6muke Cpricke, 6p. 37/12 u 82/15), un. 25-27 u 46-56.

82 JKemko Mupjanuh, Canga Mumukuh, ,IIpo6nem sanourbaBamwa nuBamuaa y Penyomumu Cprckoj, 50
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ca 3aKOHMMa KOju perymury oBo nonpydje. Hapiexxuu opranu mory yrepautu u Behe kBore,
Kao U IIpefy3eTn pyre Mjepe 3a MOCTU3atbe OpiKe U MOTIyHIje PABHOIIPABHOCTI IPUIIAfHUKA
HaIMOHA/THUX MamuHa.%

Onpebenn o6/mum MO3UTHBHYX Mjepa MOCTOje M Y 06/macTu 3amTute 6oparia, WIaHOBa
HOPOANIe MOTMHY/NX GOpalia Kao I 3alITHTe He3aMOCTEHNX /INLA Y BUAY IPOMCAHNX [IPERHO-
CTU [IpY 3aIIOLIbABALY YMja HpUMjeHa ce ujennt ad hoc™, kao 'y gpyrum obmacTuma, ajim Kako
je onpebeH mpexMeT OBOT Pajja HICY Y3€TH Y aHA/IU3Y.

7.3AK/bYYAK

Jaxko ce ojaBHO BOAN Aebara o Mjepama no3uTyBHe (apupMaTIBHE) aKIiuje, aKTYeTHOCT
TeMe He jermaBa. ToMe roBope y IpuIor HeflaBHe Ipecyfe BpxosHor cyma CAJl, kojuma ce ykupajy
I03BO/bEHE Mjepe adupMaTHBHe aKIjije Y KOPUCT IPUIafHIKA PACHUX MaIbIHA IIPY YIIUCY Ha
yHuBep3utete®, uumMe ce 0TBapa HOBA epa y KOHIIENTyaTHOM ofipehuBamwy adupMaTiBHe aKuuje.

ITosuTBHA aKIMja ce MOXKe TOCMATPATH y IIMPEM 1 Y Y>KEM CMICTY, Y 3aBUCHOCTH Off TOTa
na m1 obyxBara camo pedepeHIjaTHy TPeTMaH (HeKM off 00/I1Ka) WM YK/bYUyje U T3B. ,MeKe
mjepe” (eHT. soft measures). Y GpopMamHIM M3BOPMMA je IPUMjETHO Aa ce u3bjeraBa gaTu mmpe-
11M3Ha eV HULMjaA TTO3UTYBHE aKIMje, MM OPENUTI KOHKPETHE Mjepe Koje 611 oTIa e nox
0Baj KOHIIEIIT, BjepOBAaTHO U3 Pa3yora IITO Cy oO/MMK U BPCTA OBUX Mjepa AMPEKTHO 3aBIUCHE Off
€KOHOMCKIX U COLIUja/THUX (paKTopa cBake 3eMjbe. BeMKu JOIPUHOC pasyMujeBamy OBOT KOH-
IIeIITa, Kao 1 ofjpehiBarbe rpaHuIIa IO3UTMBHE aKIjyje, AaT je Kpo3 jypucnpyneHuyjy EBporckor
cyfa npasfe, ogHocHo Cypia mpasjie EY.

VI3 moceGHuMX U3BjelITaja MOje[YHUX 3eMasba (Koje CMO IIOMEHY/IM MCIIPEN) MOXKe Ce U3Be-
CTM 3aK/byYaK Jla HAKOH, IPBOOUTHO, CMje/MX HOKyIIaja ofpehuBama Mjepa O3UTUBHE aKuuje,
IIPMM]jETHO je II0CYCTajambe Y KOHKPETH3ALMjI 1 IPMMjeHN OBUX Mjepa. TexxmiuTe je Buine Ha
MjepaMa KojuMa ce HaCTOjy IPOMOBMCATH PAaBHOIIPABHO yyenihe, HOACTHUIAEbe PA3HOMUKOCTH,
OCHAXMBake IPUIIATHIKA OfpeleHNX IpyIIa 03HaueHUX Kao OeHeduumjapu y (pe)uHTerpanujy Ha
TPKMILTE pajia M y M360py 3aHNMama. PUriHuje Mjepe cy ocrae, yrnaBHOM, Y [PYTUM 06/1acTIIMa,

83 3akoH 0 3aumumu npasa npunadruka Hayuonanrnux maruna («Cryx6ern rmacuuk buXr, 6p. 12/03, 76/05
1 93/08) HanmosanmHe MamyHe CY 110 CTAHOBHMIITBA KOj¥ He IIPUIIAJIajy HYf je[JHOM Off TPY KOHCTUTYTHBHA HApOfia y
buX, (An6aumu, Uproropiu, Yecw, Vranujanm, Jespeju, Mahapu, Makegonu u fip). [loce6He KBOTE 3a IpUMagHuIKe
KOHCTUTYTMBHUX HAPOJIa Cy pe3ynTar crenuduyHor fpxasHor ypehewa y BuX u Huje mpemMer oBor paja.

84 3akon o npasuma 60paya, 60jHUX UHEANUOA U NOPOOULA NOZUHYIUX Gopaya 006pambero-omaybuncKoz
pama Penybnuxe Cpncke (,Crnyx6enn rnacuuk Pemy6muke Cprcke, 6p. 134/11, 9/12, 40/12, 18/15 u 13/24), un. 36,
54 u 73.Y cutyanuju Kaja ce Kao KaHAUAATHU T0jaBe MNIA KOja YXKIBajy 3alITUTY yTBpheHy moceGHMM 3aKOHMMa
(rnje je mpenBuena mpeHOCT y 3aM0II/baBaby) OHJIA Ce LMjeH M Off ClielpUYHe CUTYaIlMje KOHKPETHOT CITydaja ynja
npenHocT je ,Beha“. Tako, Bpxosuu cyj PC je ounjenno fa Huje 6uio AUCKpUMIHALIHK]e, Kajia je OCTOAaBalL 01abpao
He3aNoC/IeHOT KaH/M/jaTa HaCpaM jeiHaKo KBanuduKOoBaHOT KaHnpaTa (Kojy ce I03Ba0 Ha IIPABO Ha MPEJHOCT Y
3aIol/baBalby CXOIHO 3aKOHY 0 IpaBuMa 6oparia). IIpecyna Bpxosror Cyna Peny6nuke Cpncke bamanyxka, 6poj: 71
011109662 13 PeB ox 12.02.2015. roguue

85 Ilpecyne y npenmernma Students for Fair Admissions npotus President and Fellows of Harvard College n
Students for Fair Admissions npotus University of North Carolina, et al., gocrymnHo Ha: https://www.supremecourt.
gov
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TIOIYT IOMUTIYKOT 1 jABHOT aHTaXMaHa, Kaja je pujed 0 )KeHaMa Kao KOPMCHUIMMA, Kao 1 ¥
JIOMEHY 3aIl0ll/baBarba INIIA Ca MHBATUAUTETOM.

Y npaBy Peny6nuke Cpricke, 1o y30py Ha MeljyHapopHe nHCTpyMeHTe, TpuxBaheH je KoH-
nent noce6HNX (IpUBpeMeHNX) Mjepa, amu ocuM ofipehuBama KBOTa y IOMUTIYKOM 1 jABHOM
XUBOTY ¥ KBOTA Y 3aIIOL/baBaby JIMIA CA MHBAMAUTETOM, Kao 1 ofpeheHux mpegHOCTH ¥ 3a110-
1I/baBatby Oopalia i WIaHOBa HOPOMIle IOTMHYMMX O0palla, M30CTaje KpeaTUBHOCT y yTBphuBamy
noce6HNX mpedepeHInja y 3aN0MIbaBakby U HA PAfy.

OckynHM Cy 1 Hopaly 0 eeKTyMa pUMjeHe Mjepa IIO3UTUBHE aKIjje, 11a je TeIIKO U3BeCTI
3aK/by4aK o eeKTMBHOCTY OBJX Mjepa 11 CTelleHy peajn3alije MoCTaB/beHNK II/beBa.

Jaxo je ounrnenHo fa 611, Herfje, Tpe6ao MPOMIjeHUTI IPUCTYIL M MO/ MOAM(UKOBaTH
KOHI[ENT, 0CTaje U Jla/be 3aK/by4YaK Jia Cy Mjepe O3UTUBHE aKijyje noTpebHe 1 fa 6u Tpebaso fa
JOIPVIHECY CIpjedaBaby eKOHOMCKe, TOMUTIYKE ¥ COLMjaTHe MapriHau3alije wiaHosa ofpebe-
HVIX IPYIITBEHNUX IPYIIA, ebUKACHUjeM MICKODjemhBabY 1 CIIpjedaBalby CUPOMAIITBA, CIIPjedaBarby
conyjaiHe cTparuuKanyje, CMambeby COLjaTHNUX Heje[JHAKOCTH, Te IIPOMOLI)jH jeHaKUX Moryh-
HOCTI § CBUM 00/IaCTMMA, A HAPOUNUTO Y 007IACTH paja.
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